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In  this  edition,  the  scope  of  the  book  has  been 
somewhat  extended.  It  does  not  deal  solely  with 
Pleadings;  it  now  includes  an  outline  of  the  pro- 
cedure in  an  ordinary  action  in  the  Queen's  Bench 
Division.  The  reader  must  understand,  however, 
that  what  he  will  find  here  is  but  elementary;  for 
anything  unusual  or  exceptional  he  must  still  have 
recourse  to  Chitty's  Archbold  or  the  Annual  Practice. 

Five  new  chapters  have  been  added ;  one  dealing 
with  Parties,  Joinder  of  Causes  of  Action,  and 
Jurisdiction;  the  other  four  relate  to  Trial,  Appeals, 
Execution,  and  Costs.  The  following  matters  are 
also  dealt  with  specially  in  this  edition: — Account 
Stated,  Settled  Account,  Action  on  a  Bond,  Declara- 
tion of  Right  or  Title,  Replevin,  and  Discovery  of 
Documents.  An  Appendix  containing  120  Precedents 
has  been  also  added.  All  relevant  decisions  have 
been  noted  down  to  and  including  September  21st, 
1897;  and  the  whole  book  has  been  thoroughly 
revised  and  brought  up  to  date. 


W.  B.  0. 


4,  Elm  Ooubt,  Temple,  E.O. 
October,  1897. 
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PREFACE 

TO  THE  FIRST  EDITION. 


The  system  of  pleading  introduced  by  the  Judicature  Acts  is  in 
theory  the  best  and  wisest,  and  indeed  the  only  sensible,  system 
of  pleading  in  civil  actions.  Each  party  in  turn  is  required  to 
state  the  material  facts  on  which  he  relies ;  he  must  also  deal 
specifically  with  the  facts  alleged  by  his  opponent,  admitting  or 
denying  each  of  them  in  detail ;  and  thus  the  matters  really  in 
dispute  are  speedily  ascertained  and  defined.  Some  such  pre- 
liminary process  is  essential  before  the  trial. 

How  is  it,  then,  that  it  is  the  fashion  to  decry  our  modern 
pleadings,  to  treat  them  as  waste-paper,  and  to  deplore  the  loss 
of  the  ancient  method  with  its  counts  and  pleas  known  by 
fantastic  names,  half  Latin  and  half  Norman-French  ?  There 
are  many  reasons  why  the  new  system  has  not  yet  met  with  the 
success  which  it  deserves.  It  has  hitherto  been  worked  mainly 
by  men  educated  under  the  former  practice.  The  modern  system 
has  never  been  so  thoroughly  taught  to  the  younger  generation 
of  pleaders.  Moreover,  the  reform  was  not,  in  one  or  two 
instances,  sufficiently  thorough.  Some  antiquated  fragments  of 
the  old  procedure  remain  (such  as  the  plea  of  Not  Guilty  by 
Statute)  which  destroy  the  symmetry  of  the  modern  rules.  There 
is  yet  another  reason- why  our  present  system  of  pleading  does 
not  work  so  well  as  it  should.  Each  party  in  turn  ought  to 
admit  clearly  or  to  deny  expressly  each  fact  alleged  by  his 
opponent.  But  counsel  cannot  do  this,  unless  he  is  fully  in- 
structed as  to  the  actual  facts.  The  solicitor  cannot  fully 
instruct  counsel  as  to  the  facts  without  thoroughly  getting  up 
the  case;  and  the  taxing  master  always  discourages  his  doing 
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so  at  this  early  stage.  The  amount  allowed  for  Instructions 
for  Defence  and  Reply  is  wholly  inadequate  to  recompense  the 
solicitor  for  the  time  and  labour  involved  in  properly  instructing 
counsel  how  to  plead.  Hence  admissions  which  ought  to  be 
made  are  not  made. 

It  is  in  the  hope  of  removing  one  cause  of  this  want  of  success 
that  I  have  written  this  Book  on  the  principles  of  our  present 
system  of  pleading.  I  have  embodied  in  it  notes  made  from 
time  to  time  for  the  use  of  my  own  pupils.  The  rules  of  law  are 
stated  in  large  type ;  explanations,  historical  matter,  and  prac- 
tical hints  are  given  in  smaller  type,  but  larger  than  that  used 
for  the  Illustrations.  These  have  often  been  drawn  from  the 
older  reports.  It  is  to  the  sixteenth  and  seventeenth  centuries 
that  we  must  turn  for  a  clear  exposition  of  the  rules  of  pleading 
at  common  law ;  and  it  was  only  in  those  days  that  the  rules  of 
pleading  were  rigorously  and  inflexibly  enforced.  Now,  our 
regard  for  "  the  merits  "  overrides  our  respect  for  nice  questions 
of  pleading,  though  such  questions  still  largely  affect  costs. 
But  while  the  old  law  is  freely  referred  to,  all  relevant  decisions 
sinoe  1875  will  be  found  cited  under  their  appropriate  headings. 

I  am  indebted  to  my  friend  and  former  pupil,  Mr.  M. 
Stewart  Prichard,  of  the  Inner  Temple,  for  the  full  and 
convenient  Index  which  he  has  prepared,  and  also  for  his  kind- 
ness in  revising  the  proof  sheets. 

W.  B.  0. 

4,  Elm  Court,  Temple,  E.G. 
December,  1891. 
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Chapter  I. 
INTRODUCTION. 
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The  Writ. 

An  aption  in  the  High  Court  of  Justice  is  oommenced  by  a 
writ  of  summons — a  formal  document,  by  which  the  Queen 
commands  the  defendant  to  "  enter  an  appearanoe "  (see  post, 
p.  4)  within  so  many  days,  if  he  wishes  to  dispute  the 
plaintiff's  claim ;  otherwise  judgment  will  be  signed  against 
him.  Such  writ  must  state  the  name  and  residence  of  each 
plaintiff  and  defendant,  and  the  name  and  plaoe  of  business  of 
the  plaintiff's  solicitor,  if  he  employs  one.  It  must  also  specify 
the  Division  of  the  High  Court  in  which  the  plaintiff  intends 
to  sue,  and  give  "  an  address  for  service  "  within  three  miles  of 
the  Royal  Courts— an  address,  that  is,  at  which  notices  and  all 
other  written  communications  may  be  left  for  him.  If  he  is 
suing,  or  if  any  one  of  the  defendants  is  sued,  in  a  repre- 
sentative capacity  (e.g.,  as  trustee  of  the  estate  of  some  bank- 
rupt, or  as  the  executor  or  administrator  of  some  one  deceased), 
this  also  must  be  stated  on  the  writ.     (See  Precedent,  No.  1.) 

Besides  these  formal  statements,  every  writ,  before  it  is  issued, 
must  be  indorsed  with  a  statement  of  the  nature  of  the  claim 
made,  or  of  the  relief  or  remedy  required  in  the  action ;  so  that 
the  defendant  may  know  why  he  is  sued.  In  some  cases,  indeed, 
the  plaintiff  is  allowed  to  state  the  particulars  of  his  case  in  full 
detail  on  the  back  of  his  writ,  which  is  then  said  to  be  "  specially 
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2  INTRODUCTION. 

indorsed."  He  may  only  do  so  in  the  six  oases  which  are 
enumerated  in  Chapter  III.  (p.  39).  And  even  in  those  six 
cases  he  is  not  compelled  to  specially  indorse  his  writ,  unless 
he  wishes  so  to  do;  though  as  a  rule  he  is  only  too  glad  to  avail 
himself  of  the  privilege,  as  it  may  lead  to  his  obtaining 
judgment  more  speedily. 

Forms  of  Action* 

In  former  days  it  was  often  an  anxious  question  how  the 
plaintiff  should  indorse  his  writ.  There  were  only  so  many 
"  forms  of  action  "  reoognised  by  the  officers  of  the  Court :  and 
the  plaintiff  had  to  pin  himself  down  to  one  of  these.  If  he 
seleoted  the  wrong  one,  he  would  in  the  end  be  nonsuited  and 
have  to  pay  the  defendant's  costs,  although  an  aotion  would 
have  lain  if  the  writ  had  been  differently  indorsed.  And  each 
form  of  aotion  had  its  appropriate  formula,  one  of  which,  and 
only  one,  the  plaintiff  must  place  on  his  writ.  We  now  allow 
a  plaintiff  to  indorse  his  writ  just  as  he  pleases ;  and  we  leave 
it  to  the  defendant  to  take  objection  to  it  subsequently  if  it  is 
not  as  it  should  be.  But  such  laxity  is  of  modern  growth.  In 
early  days,  when  everyone  was  less  busy,  the  officer  of  the 
Court  drafted,  or  at  all  events  settled,  the  plaintiff's  writ  for 
him ;  and  he  would  not  allow  any  writ  to  issue  which  in  his 
opinion  was  not  in  proper  form.  Issuing  a  writ  was  regarded 
then  as  a  judicial,  not  a  ministerial,  act.*  This  often  caused 
an  eager  litigant  trouble  and  delay ;  in  some  cases  it  led  to  his 
being  denied  justice  altogether.  For  the  clerks  of  the 
Chancery  (whose  business  it  waa  to  prepare  or  settle  the 
suitor's  writ)  had  before  them  an  official  list  of  all  well-known 
classes  of  aotion,  and  each  class  had  its  own  form  of  writ. 


#  The  reverse  is  now  the  rule.  It  was  decided  in  Clarke  v.  Bradlaugh 
(0.  A.),  8  Q.  B.  D.  63;  51  L.  J.  Q.  B.  1 ;  30  W.  E.  53 ;  46  L.  T.  49,  that 
the  issue  of  a  writ  is  no  longer  a  judicial  act. 


FORMS  OF  ACTION.  3 

As  trade  developed,  and  civilisation  spread,  new  oauses  of  com- 
plaint arose,  whioh  were  not  covered  by  any  of  the  forms  in 
vogue ;  yet  the  clerks  of  the  Chancery  had  apparently  no  power 
to  devise  a  new  writ  to  meet  the  case  (or  if  they  had,  they  did 
not  exercise  it).  They  oame  to  treat  the  rights  of  a  plaintiff  as 
oo-extensive  only  with  their  recognised  table  of  formulae :  they 
regarded  this  as  an  exhaustive  catalogue  of  the  injuries  for 
whioh  the  law  of  England  provided  redress.  If  there  was  no 
formula  to  fit  the  case,  the  person  injured  was  allowed  no 
remedy. 

To  meet  this  difficulty,  the  Statute  of  "Westminster  the 
Second  (13  Edw.  I.  c.  24)  was  passed,  whioh  provided,  "  That 
as  often  as  it  shall  happen  in  the  Chanoery,  that  in  one  oase  a 
writ  is  found,  and  in  a  like  case  (in  consimili  casu)  falling  under 
the  same  right,  and  requiring  like  remedy,  no  writ  is  to  be 
found,  the  olerks  of  the  Chancery  shall  agree  in  making  a  writ, 
or  adjourn  the  complaint  to  the  next  Parliament."  The  olerks 
of  the  Chancery  made  liberal  use  of  the  power  thus  conferred 
on  them.  But  it  will  be  observed  that  they  still  had  no  power 
to  deal  with  cases  entirely  unprecedented;  they  could  only 
frame  new  writs  analogous  to  those  previously  existing.*  Par- 
liament, indeed,  from  time  to  time  added  new  writs ;  but  it 
still  remained  the  law  of  England,  down  to  1875,  that  a 
plaintiff  oould  only  sue  at  common  law  in  one  or  other  of 
certain  defined  and  recognised  forms  of  action ;  his  writ  must 
either  be  according  to  one  of  the  ancient  original  forms,  or  in 
comimili  cam  therewith,  or  justified  by  some  statute. 

But  now  forms  of  action  are  abolished.  A  plaintiff  need  no 
longer  hamper  his  action  with  any  antiquated  label.  He  states 
the  facts  on  whioh  he  relies ;  and  if  on  those  facts  he  would 
have  been  entitled  to  recover  in  any  form  of  action,  he  shall 


•  These  were  called  "  actions  on  the  case."    Compare  the  Roman  actio 
utUU, 
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recover  in  the  action  which  he  has  brought.  And  there  is  no 
longer  any  trouble  over  the  issue  of  the  writ.  It  is  now  a  pure 
formality.  The  plaintiff  draws  up  any  indorsement  he  pleases ; 
and  the  officers  of  the  Court  raise  no  question  as  to  its  suffi- 
ciency in  law.  The  plaintiff  or  his  solicitor  takes  two  copies  of 
the  proposed  writ  to  the  Writ  Department  of  the  Central  Office, 
or  to  a  District  Kegistry,  signs  one  copy,  and  pays  ten  shillings. 
The  officer  impresses  a  ten  shilling  stamp  on  the  signed  copy, 
and  files  it ;  he  stamps  the  other  with  what  is  called  a  "  seal," 
and  hands  it  back ;  this  then  becomes  "  the  writ  in  the  action." 
It  is  marked  with  a  letter  and  a  number  (thus,  "  1897,  L., 
No.  236  "),  the  letter  being  the  initial  of  the  first  plaintiff's 
surname;  and  if  issued  in  the  Chanoery  Division,  it  is  also 
marked  with  the  name  of  one  of  the  four  senior  judges  of  that 
Division,  to  whom  the  action  is  thenceforth  assigned. 

Sendee  of  the  Writ. 

The  plaintiff  must  next  "  serve  "  the  writ  on  the  defendant. 
The  proper  way  to  serve  a  writ  is  to  show  the  defendant  himself 
the  original,  and  then  to  deliver  to  him  and  leave  with  him  a 
correct  copy  of  it.  This  is  called  "  personal  service."  But  the 
defendant's  solicitor  generally  undertakes  to  accept  service  for 
him.  In  certain  cases  (see  Order  X.)  the  plaintiff  may  apply 
for  an  order  for  "  substituted  service,"  i.e.,  by  serving  the  de- 
fendant's solioitor,  steward,  or  agent,  or  by  advertisement  in  the 
newspapers,  or  by  posting  up  a  copy  of  the  writ  on  his  front 
door,  or  in  some  other  conspicuous  place  on  the  premises  which 
he  occupies.     (Order  IX.  r.  9.) 

Appearance, 

A  defendant  who  has  been  served  with  a  writ  must  make  up 
his  mind  speedily  whether  he  means  to  defend  the  action  or  not. 
If  he  decides  to  defend  the  action,  he  must  "  enter  an  appear- 
ance "  within  the  time  named  on  the  writ.    In  early  days  the 
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defendant  had  physically  to  appear  before  some  Court,  and 
submit  to  or  protest  against  its  jurisdiction,  and  state  publicly 
that  he  intended  to  defend  the  action  and  on  what  grounds. 
But  now  "  entering  an  appearance  "  has  become  as  formal  a  pro- 
ceeding as  issuing  a  writ.  The  defendant  or  the  clerk  of  his 
solicitor  hands  to  the  proper  officer  at  the  Central  Office  or 
Distriot  Eegistry  two  copies  of  a  memorandum  in  writing,  and 
pays  two  shillings  for  each  defendant  appearing;  one  copy 
the  officer  "  seals "  with  his  official  stamp,  and  returns  to  the 
person  entering  the  appearance ;  the  other  he  retains  and  copies 
into  a  book  called  the  "  Cause  Book."  By  so  appearing,  the 
defendant  submits  to  the  jurisdiction  of  the  Court  (unless  he 
appears  "under  protest").  He  must  on  the  same  day  give 
notice  to  the  plaintiff  or  his  solicitor  that  he  has  appeared.  In 
the  memorandum  the  defendant  must  state  his  name  and  address 
and  that  of  his  solicitor  if  he  has  one,  and  must  give  an  address 
for  service,  at  which  letters  and  notices  may  be  left  for  him ;  he 
should  at  the  same  time  mention  whether  he  requires  a  Statement 
of  Claim  to  be  delivered.  (See  Precedent,  No.  2.)  He  can 
not  ask  for  any  further  Statement  of  Claim,  if  the  writ  is 
speoiaUy  indorsed  (Order  XX.  r.  1 ;  G.  v.  H.,  (1883)  W.  N. 
233),  as  the  special  indorsement  ought  to  give  him  all  necessary 
particulars.  But  if  the  writ  is  only  generally  indorsed,  the 
defendant  usually  requires  a  Statement  of  Claim. 

If  the  defendant  does  not  enter  an  appearance  within  the 
period  named  on  the  writ  (which  is  usually  eight  days  after  the 
service  of  the  writ  on  him,  inclusive  of  the  day  of  suoh  service) 
the  plaintiff  is  entitled  to  sign  judgment  in  default  of  appearance. 
(See  Order  XIH.)  But  if  the  plaintiff  omits  or  delays  to  sign 
judgment,  the  defendant  may  still  enter  an  appearance,  although 
the  period  prescribed  has  elapsed. 

As  soon  as  the  defendant  has  appeared,  he  may  in  certain 
oases  apply  for  an  order  to  compel  the  plaintiff  to  give  security 
for  the  oosts  of  the  action,  e.g.,  where  the  plaintiff  resides 
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permanently  abroad.  But  the  mere  fact  that  the  plaintiff  is1 
insolvent,  or  is  a  married  woman,  is  not  sufficient  ground  for 
such  an  application. 

The  Function  of  Pleadings. 

So  far,  then,  the  defendant  may  or  may  not  know  what  it  is  that 
the  plaintiff  alleges  against  him ;  but  the  plaintiff  has  no  idea 
what  defence  will  be  raised  in  answer  to  his  action.  The  defendant 
may  dispute  every  statement  made  on  the  writ,  or  he  may  be 
prepared  to  prove  other  faots  which  put  a  different  complexion 
on  the  case.  He  may  rely  on  a  point  of  law,  or  raise  a  cross- 
claim  of  his  own.  In  every  case  it  is  desirable,  and  in  all  oases 
of  any  difficulty  or  importance  it  is  absolutely  necessary,  that 
before  either  judge  or  jury  is  called  on  to  decide  between  the 
litigants,  the  precise  matters  in  controversy  should  be  clearly 
ascertained.  And  it  has  been  found  that  the  best  and  the  only 
satisfactory  method  of  attaining  this  object  is  to  make  each 
party  in  turn  state  his  own  case  and  answer  that  of  his 
opponent.  Suoh  statements  and  the  replies  to  them  are  called 
the  pleadings. 

The  plaintiff  naturally  begins ;  if  he  has  not  already 
specially  indorsed  his  writ,  he  must  deliver  a  separate  State- 
ment  of  Claim.  The  defendant  then  puts  in  his  Defence,  which, 
besides  answering  the  plaintiff's  claim,  may  also  set  up  a 
Counterclaim.  The  plaintiff  then  replies,  and  the  defendant 
rejoins.  It  is  very  seldom  that  any  further  pleadings  are 
necessary,  but  there  may  be  surrejoinders,  rebutters,  and 
surrebutters.  Eaoh  of  these  alternate  pleadings  must  in  its 
turn  either  admit  or  deny  the  facts  alleged  in  the  last-preceding 
pleading,  besides  alleging  additional  facts  where  neoessary. 
The  points  mutually  admitted  are  thus  extracted  and  dis- 
tinguished from  those  in  controversy ;  other  matters,  though 
disputed,  may  prove  to  be  immaterial  to  the  real  question  at 
issue ;  and  thus  the  litigation  is  narrowed  down  to  two  or  three 
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questions  which  are  clearly  defined.  The  pleadings  should  be 
so  conducted  as  always  to  evolve  some  issues  (as  they  are  called), 
that  is,  some  definite  propositions  of  law  or  fact,  asserted  by  one 
party  and  denied  by  the  other,  and  succinctly  stating  the  points 
which  both  parties  wish  to  have  decided. 

When  this  is  properly  and  fairly  done,  four  advantages 
ensue : — 

(i.)  It  is  a  benefit  to  the  parties  themselves  to  know  exactly 
what  are  the  matters  left  in  dispute.  They  may  disoover  they 
are  fighting  about  nothing  at  all ;  e.g.,  when  a  plaintiff  in  an 
action  of  libel  finds  that  the  defendant  does  not  assert  that  the 
words  are  true,  he  is  often  willing  to  aocept  an  apology  and 
costs,  and  so  put  an  end  to  the  action. 

(ii.)  It  is  also  a  boon  to  the  parties  to  know  precisely  what 
facts  they  must  prove  at  the  trial.  If  there  are  no  pleadings, 
they  may  go  to  great  trouble  and  expense  in  procuring  evidence 
of  facts  whioh  their  opponent  does  not  dispute.  On  the  other 
hand,  if  they  assume  that  their  opponent  will  not  raise  such  and 
such  a  point,  they  may  be  taken  sadly  by  surprise  at  the  trial. 

(iii.)  Moreover,  it  is  necessary  to  ascertain  the  nature  of  the 
controversy  in  order  to  determine  the  most  appropriate  mode  of 
trial.  It  may  turn  out  to  be  a  pure  point  of  law,  which  should 
be  decided  by  a  judge  or  by  the  Court ;  it  may  involve  a  lengthy 
investigation  of  complicated  aooounts,  in  whioh  case  the  action 
should  be  at  once  referred  to  a  special  or  official  referee ;  or  it 
may  be  a  question  proper  for  a  jury. 

(iv.)  It  is  desirable  to  place  on  record  what  are  the  precise 
questions  raised  in  the  action,  so  that  the  parties  or  their 
successors  may  not  fight  the  same  battle  over  again. 

The  function  of  pleadings,  then,  is  to  ascertain  with  precision, 
by  means  of  their  own  statements,  where  the  parties  differ 
and  where  they  agree ;  in  what  points  the  case  relied  upon  on 
the  one  side  is  inconsistent  with  that  of  the  other ;  and  thus  to 
arrive  at  certain  definite  and  material  issues  which  both  parties 
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accept  ba  the  matters  on  which  they  desire  a  judicial  decision. 
It  is  the  peculiarity  of  our  English  system  of  pleading  that  the 
litigants  arrive  at  an  issue  by  the  effect  of  their  own  allegations, 
and  without  any  interference  or  process  of  selection  by  the 
Court  or  any  of  its  officers  prior  to  the  trial  of  the  action.  But 
in  order  to  attain  this  object,  it  is  necessary  that  the  pleadings 
interchanged  between  the  parties  should  be  conducted  according 
to  oertain  fixed  rules,  which  it  is  my  endeavour  to  state  and 
explain  in  the  following  pages.  The  main  object  of  these  rules 
is  to  compel  each  party  to  state  dearly  and  intelligibly  the 
material  facts  on  whioh  he  relies,  omitting  everything  immaterial, 
and  then  to  insist  on  his  opponent  frankly  admitting  or  explicitly 
denying  every  material  matter  alleged  against  him ;  by  which 
method  they  must  speedily  arrive  at  an  issue. 

History  of  Pleading. 

This  method  of  arriving  at  an  issue  by  alternate  allegations 
has  been  practised  in  England  from  the  earliest  times.  It  is 
apparently  as  anoient  as  any  portion  of  our  law  of  procedure. 
It  certainly  existed  in  substantially  the  same  form  in  the  reign 
of  Henry  II.  The  word  "  issue  "  is  to  be  found  at  the  very 
commencement  of  the  Year  Books,  i.e.,  in  the  first  year  of 
Edwaxd  II. ;  and  the  distinction  between  an  issue  en  ley  and  an 
issue  enfet  is  equally  ancient.  (See  the  Tear  Book,  3  Edw.  II. 
59.)  And  prior  even  to  the  reign  of  Edward  II.  the  production 
of  an  issue  had  been  not  only  the  constant  effeot,  but  the  pro- 
fessed aim  and  objeot,  of  pleading. 

At  first  the  pleadings  were  oral.  The  parties  aotually 
appeared  in  open  Court,  and  a  vivd  voce  altercation  took 
place  in  the  presence  of  the  judges.  These  oral  pleadings 
were  conducted  either  by  the  party  himself  or  his  pleader 
(called  narrator  or  adeocatus) ;  and  it  seems  that  the  rule 
was  then  already  established  that  none  but  a  professional 
advocate  could  be  a  pleader  in  any  cause  not  his  own.    It 
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was  the  duty  of  the  judge  to  superintend,  or  "moderate," 
the  oral  contention  thus  conducted  before  him.  In  doing  this, 
his  constant  aim  was  to  compel  the  pleaders  so  to  manage 
their  alternate  allegations,  as  at  length  to  arrive  at  some 
specifio  point  or  matter  affirmed  on  the  one  side,  and  denied 
on  the  other,  which  they  both  agreed  was  the  question  requiring 
decision.  When  this  result  was  attained,  the  parties  were 
said  to  be  at  issue — ad  exitum — the  pleadings  were  over,  and 
the  parties  were  ready  to  go  before  a  jury,  if  it  were  an  issue  of 
fact,  or  before  the  Court,  if  it  were  an  issue  of  law.  And  so 
striot  were  the  judges  in  those  days,  that  they  allowed  only  one 
issue  in  respect  of  each  cause  of  action ;  if  a  defendant  had  two 
defenoes  to  the  same  claim,  he  had  to  elect  between  them ;  it 
was  only  in  the  present  reign  that  the  parties  were  allowed  to 
raise  more  than  a  single  issue,  either  of  law  or  fact.  Hence  the 
question  for  deoision  oame  itself  to  be  called  the  issue. 

During  this  parol  altercation  one  of  the  officers  of  the  Court 
was  busy  writing  on  a  parchment  roll  an  offioial  report  of  the 
allegations  of  the  parties  and  of  the  acts  of  the  Court  itself 
during  the  progress  of  the  pleading.  This  was  called  the 
Record.  As  the  suit  proceeded,  similar  entries  were  made  from 
time  to  time,  each  successive  entry  being  called  a  continuance, 
and,  when  complete,  the  roll  was  preserved  "as  a  perpetual 
intrinsic  and  exclusively  admissible  testimony  of  all  the  judicial 
transactions  "  whioh  it  purported  to  record. 

It  is  not  known,  I  believe,  when  the  system  of  oral  pleading 
fell  into  disuse ;  but  it  gradually  beoame  the  practice  for  each 
pleader  in  turn  to  borrow  the  parohment  roll,  and  enter  hi* 
statements  thereon  himself.  Later  (probably  in  the  reign  of 
Edward  IV.),  the  plan  was  adopted  of  drawing  up  the  pleadings 
in  the  first  instance  on  paper,  and  interchanging  them  between 
the  parties  in  that  form ;  then,  later  on,  after  an  issue  had  been 
arrived  at,  they  were  transcribed  on  to  a  parohment  roll.  This 
was  called,  "  entering  the  proceedings  on  the  record"    But  though 
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the  practice  of  oral  pleading  was  abandoned,  the  ancient  method 
of  alternate  allegation  continued.  In  order  that  the  student 
may  understand  the  reports  of  cases  which  turned  on  the  old 
system  of  pleading,  it  may  be  as  well  to  mention  that  what 
we  now  call  a  Statement  of  Claim  was  before  1875  called  a 
declaration;  a  Defence  was  called  a  plea  or  pleas;  and  a 
Reply  was  called  a  replication.  The  names  of  the  further 
pleadings  remain  unchanged.  Each  of  the  pleas  had  to  be  in 
itself  a  complete  defence  to  the  aotion.  So,  too,  a  declaration 
often  contained  more  than  one  count,  each  of  which  stated  a 
complete  and  separate  cause  of  action,  and  would  in  fact  by 
itself  have  been  a  good  and  valid  declaration. 

The  principles  on  which  pleadings  were  framed,  and  the  rules 
which  regulated  them,  continued  substantially  the  same  into 
this  century.  Their  practical  utility  was,  however,  seriously  im- 
paired by  the  over-subtlety  of  the  pleaders  and  by  the  excessive 
rigour  with  which  the  rules  were  applied ;  the  merits  of  the  case 
being  entirely  subordinated  to  technical  questions  of  form.  A 
determined  effort  was  made  to  correct  these  defects  by  the  pro- 
visions of  the  Common  Law  Procedure  Acts,  1852 — 1860.  In 
1873,  however,  it  was  found  necessary  to  adopt  a  more  thorough 
method  of  reform ;  and  the  Judicature  Act  introduced  into 
the  new  High  Court  of  Justice  the  system  of  pleading  which 
is  still  in  force. 

Modern  Pleadings. 

No  entries  now  are  made  on  any  parohment  roll ;  the  pleadings 
are  written  or  printed  on  paper  and  interchanged  between  the 
parties ;  the  solicitor  of  one  party  delivers  his  pleading  to  the 
solicitor  of  the  other  party,  or  to  the  party  himself,  if  he  does 
not  employ  a  solicitor.  This  goes  on  till  the  pleadings  are 
"  closed."  The  cause  is  then  entered  for  trial,  for  which  pur- 
pose two  copies  of  the  complete  pleadings  are  lodged  with  the 
officer  of  the  Court.    (Order  XXXVI.  r.  30.)    And  the  oopy 
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which  is  marked  with  the  stamp  denoting  the  fee  paid  on 
entry  is  regarded  as  the  record. 

Every  pleading  should  be  marked  on  the  face  with  the  date 
of  the  day  on  which  it  is  delivered,  with  the  letter  and  number 
of  the  writ  (see  p.  4),  the  title  of  the  action,  and  the  descrip- 
tion of  the  pleading ;  a  Statement  of  Claim  should  also  state 
the  date  of  the  writ.  It  must  be  indorsed  with  the  name  and 
place  of  business  of  the  solicitor  and  agent  (if  any)  who  delivers 
it,  or  the  name  and  address  of  the  party  delivering  it,  if  he  does 
not  act  by  a  solicitor.  If  it  contains  less  than  ten  folios  (i.e., 
720  words)  it  may  be  either  printed  or  written  or  partly  printed 
and  partly  written ;  if  it  contain  ten  folios  or  more,  it  must  be 
printed.  A  folio  contains  seventy-two  words  or  figures,  every 
figure  being  counted  as  one  word.  Every  pleading  must  be 
divided  into  paragraphs  numbered  consecutively.  Dates,  sums, 
and  numbers  should  be  expressed  in  figures,  and  not  in  words. 
It  is  not  necessary,  though  it  is  generally  desirable,  that  a 
pleading  should  be  drawn  or  settled  by  counsel ;  where  it  has 
been,  he  must  sign  his  name  at  the  end  of  it ;  if  not  settled  by 
counsel,  it  must  be  signed  by  the  solicitor  or  by  the  party  if  he 
sues  or  defends  in  person. 

The  allegations  contained  in  every  pleading  must  be — 

(i)  Material, 
(ii)  Certain. 

Chapters  VI.  and  VII.  are  therefore  devoted  to  Materiality 
and  Certainty.  No  technioal  objection  can,  however,  now  be 
raised  to  any  pleading  on  the  ground  of  any  alleged  want  of 
form.  (Order  XIX.  r.  26.)  But  "  the  Court  or  a  judge  may 
at  any  stage  of  the  proceedings  order  to  be  struck  out  or 
amended  any  matter  in  any  indorsement  or  pleading  which  may 
be  unnecessary  or  scandalous,  or  which  may  tend  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action."  (Order  XIX, 
r.  27.) 
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Trial  without  Pleadings. 


It  is  not  necessary,  however,  now  to  have  formal  pleadings  in 
every  action.  A  new  Order  was  made  in  November,  1893 
(Order  XVIII a.),  which  enables  a  plaintiff,  if  he  thinks  fit,  to 
proceed  to  trial  without  pleadings,  provided  the  indorsement  of 
his  writ  contains  "  a  statement  sufficient  to  give  notice  of  the 
nature  of  his  claim,  or  of  the  relief  or  remedy  required  in  the 
aotion."  (See  post,  p.  36.)  But  even  in  this  case  the  defendant 
must  give  notice  to  the  plaintiff  if  he  intends  to  rely  on  oertain 
defenoes,  specified  in  rule  5  of  that  Order,  and  state  "the 
grounds  and  particulars  upon  which  he  relies."  (See  post,  p.  60.) 
And  the  plaintiff's  "  sufficient "  statement,  and  the  defendant's 
notice  stating  "  grounds  and  particulars  "  are  very  like  plead- 
ings. Again,  when  a  plaintiff  applies  for  summary  judgment 
under  Order  XIV.,  a  master  has  power  (r.  8),  while  granting 
leave  to  defend,  to  order  the  action  to  be  set  down  for  trial 
immediately,  without  further  pleadings.  But  here  again  the 
plaintiff  cannot  apply  for  summary  judgment  unless  he  has 
previously  plaoed  on  his  writ  a  special  indorsement,  which  is  a 
pleading.  (Post,  p.  44.)  And  the  master,  before  giving  leave 
to  defend,  has  before  him  an  affidavit  in  which  the  defendant 
has  fully  disclosed  his  defence.  Then,  again,  by  the  new  rules 
of  May,  1897  (Order  XXX.  r.  1),  the  plaintiff  must  in  every 
aotion  not  coming  within  Order  XVIIIa.,  take  out  a  summons 
for  directions  immediately  after  appearance,  and  before  he  takes 
any  fresh  step  in  the  action  other  than  an  application  for  an 
injunction,  or  for  a  receiver,  or  for  summary  judgment  under 
Order  XIV.  It  is  supposed  that  on  this  summons  all  inter- 
locutory matters  will  be  considered  and  finally  disposed  of,  and 
all  directions  given  which  are  necessary  before  the  trial.  Among 
other  directions  the  judge  or  master  on  such  a  summons  may 
make  an  order  dispensing  with  pleadings.  (Order  XXX.  r.  2.) 
This  is  often  done  with  cases  in  the  Commercial  Court.    But 
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before  suoh  an  order  is  made,  each  party  orally  declares  what 
his  ease  is,  and  an  "  issue  "  is  generally  drawn  up  stating  what 
is  found  by  means  of  these  oral  pleadings  to  be  the  preoise  points 
in  dispute  between  the  parties.  So  that  this  law  reform,  like 
many  of  its  predecessors,  is  but  a  return  to  a  former  method 
which  our  ancestors  tried  and  abandoned ! 

Originating  Summons. 

Every  ordinary  action  is  commenced,  as  we  have  seen,  by  a 
writ  of  summons.  But  there  are  oases  in  which  the  decision  of 
a  judge  on  a  point  of  law  oan  be  obtained  without  the  issue  of 
any  writ.  For  by  Order  LIVa.  r.  1, "  In  any  Division  of  the  High 
Court,  any  person  claiming  to  be  interested  under  a  deed,  will, 
or  other  written  instrument,  may  apply  by  originating  sum- 
mons for  the  determination  of  any  question  of  construction 
arising  under  the  instrument,  and  for  a  declaration  of  the  rights 
of  the  persons  interested."  An  "  originating  summons  "  is  now 
defined  to  mean  "  every  summons  other  than  a  summons  in  a 
pending  cause  or  matter."  The  Court  or  a  judge  may  direct 
suoh  persons  to  be  served  with  the  summons  as  they  or  he  may 
think  fit;  and  the  application  must  be  supported  by  such 
evidence  as  the  Court  or  a  judge  may  require.  In  a  simple 
case  of  this  kind  there  is  no  necessity  for  pleadings ;  as  the 
question  to  be  determined  must  be  clearly  stated  on  the  sum- 
mons itself.  (See  Precedent,  No.  44.)  Should  it  be  neoessary 
to  refer  to  any  facts,  the  parties  generally  agree  on  a  "  state- 
ment of  facts."  Still  the  Court  or  judge  is  not  bound  to 
determine  any  such  question  of  construction  if  in  their  or  his 
•opinion  it  ought  not  to  be  determined  on  originating  sum- 
mons but  by  an  action  commenced  in  the  usual  way,  in 
which  formal  pleadings  can  be  delivered,  and  evidence  given 
in  open  Court. 


(     14    ) 


Chapter  II. 

MATTERS  TO  BE  CONSIDERED  BEPOEE  WRIT. 

In  many  cases  it  is  necessary  for  the  plaintiff,  even  before  he 
issues  his  writ,  to  consider  certain  details  as  to 

I. — Parties. 
H. — Joinder  of  causes  of  action. 
III. — Jurisdiction  of  the  Court. 

To  make  a  false  start  in  any  of  these  respects  will  cause  him 
trouble,  expense  and  delay  at  some  stage  or  other  of  the 
aotion. 

I. — Parties. 

There  must  be  set  out  at  the  head  of  every  writ  the  names  of 
every  plaintiff  and  every  defendant  whom  it  is  proposed  to 
make  parties.  These  names  form  the  title  of  the  action.  And 
in  the  selection  of  these  parties  there  is  a  twofold  chance  of 
error.  A  plaintiff  may  omit  parties  whose  presence  is  essential; 
or  he  may  add  parties  whose  presence  is  improper.  Hence  you 
must  learn  what  parties  are  necessary  and  what  unnecessary, 
who  must  be  joined,  and  who  may  be  joined  or  not,  as  the 
plaintiff  chooses. 

Formerly  the  law  and  practice  as  to  "  parties  "  was  of  the  utmost 
importance,  misjoinder  of  a  plaintiff  being  ground  of  nonsuit, 
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while  non-joinder  of  a  necessary  plaintiff  was  the  subject  of  a  plea 
in  abatement,  (See  post,  p.  206.)  In  actions  founded  upon  a  con- 
tract, the  non- joinder  as  defendant  of  a  co-contractor  was  ground 
for  a  plea  in  abatement.  But  the  non- joinder  of  a  necessary 
co-plaintiff,  though  it  might  be  objected  to  by  such  a  plea,  was 
even  more  serious;  as  the  defendant  might,  if  he  thought  fit, 
traverse  the  alleged  contract,  and  thus  show  a  variance  at  the  trial ; 
or,  where  the  declaration  showed  the  defect,  he  might  demur.  (See 
post,  p.  123.)  The  non-joinder  of  a  defendant  in  an  action  of  tort 
never  was  any  ground  of  objection.  A  defendant  could  never  plead 
in  abatement  or  in  bar  that  another  joint  wrongdoer  has  not  been 
made  a  co-defendant.  (Mitchell  v.  Tarbutt  and  others,  5  T.  R.  649.) 
And  even  now,  although  no  action  is  to  be  defeated  merely  by 
reason  of  misjoinder  or  non- joinder  of  parties  (Order  XVI.  r.  11), 
still  any  slip  of  this  kind  must  cause  delay  and  expense,  and  some- 
times involves  the  client  in  difficulties  which  prove  insurmountable. 
By  the  same  rule,  "  no  person  shall  be  added  as  a  plaintiff  suing 
without  a  next  friend  or  as  the  next  friend  of  a  plaintiff  under  any 
disability,  without  his  own  consent  in  writing  thereto."  It  some- 
times happens  that  a  necessary  co-plaintiff  will  not  consent  to  be 
added.  And  if  he  be  joined  as  a  co-plaintiff  without  his  consent, 
his  name  will  be  struck  out,  and  the  solicitor  who  issued  the  writ 
will  be  ordered  to  pay  his  costs  as  between  solicitor  and  client,  and 
also  all  costs  occasioned  to  the  defendant  by  such  improper  joinder. 
(Fricker  v.  Van  Gruiten,  (1896)  2  Ch.  649;  65  L.  J.  Ch.  823;  45 
W.  R.  53;  75  L.  T.  117;  Gold  Reefs,  Limited  v.  Daioson,  (1897) 
1  Oh.  115  ;  75  L.  T.  575  ;  Gelling er  v.  Gibbs,  (1897)  1  Ch.  479  ;  76 
L.  T.  111.) 

Contract. 

In  any  action  for  breaoh  of  a  oontraot  made  with  several  persons 
jointly — e.g.,  with  the  trustees  of  a  settlement — all  of  them  who 
are  still  living  must  join  as  co-plaintiffs.  In  any  action  for 
breaoh  of  a  contract  made  by  several  persons  jointly,  all  of  them 
who  are  still  living  must  be  joined  as  co-defendants.  "  A  joint 
debtor  has  a  right  to  demand,  if  he  pleases,  that  he  shall  be 
sued  at  one  and  the  same  time  with  all  his  co-debtors."  (Per 
Bowen,  L.  J.,  in  In  re  Hodgson,  Beckett  v.  RarmdaU,  31  Ch.  D. 
at  p.  188.    And  see  Tilley  v.  Robinson,  20  Q.  B.  D.  155; 
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57  L.  J.  Q.  B.  54.)  The  personal  representatives  of  a  deceased 
joint  creditor  should  not  be  joined  as  plaintiffs,  nor  should  the 
representatives  of  a  deceased  joint  debtor  be  joined  as  defendants ; 
as  the  right  to  sue  and  the  liability  on  the  contract  vest  in  the 
survivors  (though  the  creditors  would  have  an  equitable  claim 
against  the  estate  of  a  deceased  joint  debtor,  if  administration 
proceedings  were  taken  in  Equity).  Only  the  survivors  should 
be  made  parties.  But  if  all  the  persons  originally  entitled  to 
sue  on  such  a  joint  contract  be  dead,  the  personal  representatives 
of  the  last  surviving  creditor  must  sue :  if  all  the  persons 
originally  liable  on  such  a  contract  be  dead,  the  personal 
representatives  of  the  last  surviving  debtor  must  be  sued. 

If,  however,  the  contraot  made  by  two  or  more  persons  be 
several  as  well  as  joint,  the  plaintiff  may  sue  one  or  more  or  all 
of  them  in  the  same  action.  If  he  joins  them  all,  he  can  in  the 
same  action  claim  against  all  of  them  jointly,  and  also  against 
each  of  them  severally.  (Order  XVI.  r.  6.)  If  he  does  not 
join  them  all,  then  he  oan  only  rely  on  the  several  liability  of 
those  whom  he  has  chosen  to  sue. 

If  the  contract  be  several  and  not  joint,  the  plaintiff  may,  at 
his  option,  join  as  parties  to  the  same  action  all  or  any  of  the 
persons  liable  thereon;  and  if  any  of  the  persons  originally 
liable  on  that  contract  be  dead,  he  may  also,  if  he  chooses,  add 
the  executors  or  administrators  of  suoh  deceased  persons. 

Whether  a  contract  is  joint  or  several  is  a  question  of 
intention  which  depends  primarily  on  the  language  of  the 
contract  itself;  but  the  judge  will  also  have  regard  to  all 
surrounding  circumstances,  to  the  respective  interests  of  the 
parties,  and  to  their  conduct. 

Tart. 

In  an  action  for  a  wrong  arising  out  of  a  contract,  the  same 
persons  must  be  joined  as  parties  as  are  necessary  in  actions  for 
breach  of  contract. 
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In  actions  of  pure  tort  (i.e.,  for  wrongs  independent  of  any 
contract),  if  several  persons  are  joint-owners  or  joint-occupiers 
of  any  land  or  premises  prejudicially  affeoted  by  any  trespass, 
nuisanoe,  or  other  wrongful  act,  or  the  joint-owners  of  any 
chattels  which  the  defendant  has  taken,  destroyed,  or  injured, 
whether  by  negligenoe  or  design,  they  should  all,  as  a  rule,  be 
joined  as  co-plaintiffs  in  the  action.  But  in  all  cases  of  actions 
for  the  prevention  of  waste  or  otherwise  for  the  protection  of 
property,  one  person  may  sue  on  behalf  of  himself  and  all 
persons  having  the  same  interest.  (Order  XVI.  r.  37.)  And 
one  of  several  oo-owners  of  a  patent  may  sue  alone  for  an 
infringement  of  his  right  (Sheehan  v.  O.  E.  Rail.  Co.,  16  Ch.  D. 
59 ;  50  L.  J.  Ch.  68),  and  so  may  one  of  several  co-owners  of 
a  trade-mark.     (Lent  v.  Turpin,  30  L.  J.  Ch.  495.) 

But  as  to  defendants  in  an  action  of  tort,  the  plaintiff  has  a 
free  hand.  He  is  not  now,  and  never  was,  obliged  to  join  as  a 
defendant  every  person  who  is  liable  to  him  for  that  tort.  He 
may,  if  he  prefers,  sue  only  one  or  two ;  and  the  liability  of  the 
others  will  be  no  defence  for  those  sued,  and  will  not  mitigate 
the  damages  recoverable,  for  all  persons  concerned  in  a  common 
wrongful  act  are  jointly  and  severally  liable  for  all  damage 
caused  by  it.  (Co.  Iitt.  232,  a ;  Sutton  v.  Clarke,  6  Taunt.  29.) 
But  the  judgment  against  these  is  a  bar  to  any  subsequent  action 
for  the  same  tort  against  anyone  else  who  was  jointly  liable 
with  them,  even  though  the  judgment  in  the  first  action  has  not 
been  satisfied.  (Srinsmead  v.  Harrison,  L.  E.  7  C.  P.  547 ;  41 
L.  J.  C.  P.  190 ;  and  post,  p.  205.) 

Recovery  of  Land. 

In  this  action  the  proper  plaintiff  is  the  person  who  is  now 
entitled  to  immediate  possession  of  the  property.  He  may  be 
the  freeholder  or  only  a  tenant.  If  there  be  no  tenancy  created 
by,  or  otherwise  binding  on,  the  freeholder,  then  his  ownership 
involves  the  right  to  present  possession.     And  as  between  free- 

o.  c 
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holders  the  first  tenant  for  life  is  the  proper  plaintiff,  there  is  no 
need  to  join  any  remaindermen  or  reversioners.  Similarly  the 
persons  actually  in  physical  possession  of  the  property  must  all 
be  made  defendants,  but  it  is  not  necessary  or  proper  to  join 
any  person  who  is  merely  in  reoeipt  of  the  rents  and  profits  of 
the  land.  By  sect.  209  of  the  Common  Law  Prooedure  Act,  1852, 
the  tenant  is  bound,  under  penalty  of  three  years'  rent,  "  forth- 
with" to  give  notice  to  his  landlord  that  a  writ  in  ejectment 
has  been  served  on  him.  And  the  landlord  can  then  at  once 
obtain  leave  to  appear  and  defend  the  action  under  Order  XII. 
rr.  25,  26,  27.  The  master  *  will  grant  him  such  leave  on  an 
ex  parte  application  on  his  filing  an  affidavit  that  his  tenant  is  in 
possession  of  the  land  sought  to  be  recovered  in  the  action. 

Illustrations. 

A  person  who  seeks  to  recover  possession  of  land  upon  an  equitable 
title  must  make  the  person  in  whom  the  legal  estate  is  vested  a  party  to 
the  action. 

Allen  v.  Woods,  68  L.  T.  143. 

One  tenant  in  common  can  sue  alone,  either  in  tort  or  contract,  without 
joining  his  co-tenants  in  common  as  plaintiffs.  But  all  joint  tenants 
must  join. 

Boberts  v.  Holland,  (1893)  1  Q.  B.  665 ;  41  W.  R.  494. 
Lauri  v.  Benad,  (1892)  3  Ch.  402;  61  L.  J.  Ch.  580;  40  W.  E. 
679 ;  67  L.  T.  275. 

By  sect.  59  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  any 
covenant,  bond  or  obligation  under  seal  made  after  December  31st,  1881, 
"  though  not  expressed  to  bind  the  heirs,  shall  operate  in  law  to  bind  the 
heirs  and  real  estate,  as  well  as  the  executors  and  administrators  and 
personal  estate,  of  the  person  making  the  same,  as  if  heirs  were  ex- 
pressed."   The  creditor  is  not  bound,  however,  to  sue  both  the  real  and 


*  The  Rules  of  the  Supreme  Court  always  use  the  phrase  "the  Court 
or  a  judge."  But  such  interlocutory  applications  are  always  heard  and 
disposed  of  by  a  master  or  district  registrar ;  and  only  come  before  the 
Court  or  a  judge  on  an  appeal  from  him  (see  post,  p.  300).  Hence  it  is 
less  misleading  to  say  "  the  master" ;  and  please  understand  that  this 
phrase  always  includes  a  district  registrar. 
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personal  representatives  of  the  deceased  obligor  ;  he  may  proceed  against 
either  or  both. 

But  if  he  elect  to  proceed  against  the  real  estate,  and  his  deceased 
debtor  by  his  will  devised  it  away,  then  he  must  sue  both  the  heir  and 
the  devisee  (or,  if  necessary,  the  devisee  of  such  devisee)  in  one  action. 
It  is  only  if  there  be  no  heir  that  he  may  sue  the  devisee  or  devisees 
solely. 

1  Will.  IV.  c.  47,  ss.  2,  3,  4;  and  see  Precedent,  No.  47. 

Where  a  libel  has  appeared  in  a  newspaper,  the  person  libelled  may 
join  as  defendants  in  the  same  action  the  proprietor,  the  editor,  the 
printer,  and  the  publisher,  or  any  one  or  more  of  them,  as  he  thinks  fit ; 
for  all  are  jointly  and  severally  liable  for  the  publication  and  its  conse- 
quences. If  he  thinks  fit  to  sue  some  only  of  those  who  are  liable  to 
him,  those  whom  he  sues  cannot  subsequently  claim  contribution  from 

the  rest. 

Colburn  v.  Patmore,  1  0.  M.  &  R.  73 ;  4  Tyr.  677. 

Merryweather  v.  Nixan,  8  T.  E.  186 ;    1  Smith,  L.  0.  (10th 

ed.)  383. 

Classes  of  Persons. 

A  married  woman  may  now  sue  and  be  sued,  either  in  contract 
or  tort  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole ; 
and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant.  (Married  Women's  Property  Act,  1882,  45  &  46 
Vict.  c.  75,  s.  1.)  If,  however,  the  husband  has  sustained  any 
speoial  damage,  he  should  join  as  a  co-plaintiff,  so  as  to  dispose 
of  all  questions  in  one  action.  And  a  plaintiff  who  has  a  cause 
of  action  against  a  married  woman  may  sometimes  prefer  to  sue 
the  husband,  or  both  husband  and  wife  if  he  can  ;  especially  if 
the  wife  is  restrained  from  anticipating  her  separate  property. 
On  a  contract  made  by  a  married  woman  since  the  marriage,  it 
is  now  impossible  for  both  husband  and  wife  to  be  liable;  for 
either  the  wife  was  agent  for  her  husband  to  make  that  contract 
on  his  behalf,  or  she  was  not.  If  she  was,  then  he  alone  is  liable. 
If  she  was  not,  he  cannot  be  liable,  but  she  is ;  for  she  shall  be 
deemed  to  have  entered  into  the  contract  with  respeot  to  and 
intending  to  bind  her  separate  estate,  and  this*  whether  she  was 

•  The  law  is  different  in  the  case  of  a  contract  made  by  a  married 
woman  prior  to  December  6th,  1893. 

c2 
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or  was  not  in  fact  possessed  of  or  entitled  to  any  separate  estate 
when  she  made  the  oontraot  (56  &  57  Viet.  c.  63,  s.  1).  It  is 
not  necessary  to  join  the  trustees  of  her  separate  estate  as 
oo-defendants.  (Davies  v.  Jenkins,  6  Gh.  D.  728,  730  ;  46  L.  J. 
Ch.  761 ;  26  W.  E.  260.) 

If,  however,  an  action  is  brought  against  any  woman  married 
on  or  after  July  30th,  1874,  in  respect  of  any  contract  made  or 
tort  committed  by  her  before  marriage,  the  plaintiff  may,  if  he 
thinks  fit,  join  the  husband ;  for  he  is  liable  to  the  extent  of  any 
property  which  he  has  aoquired  from  or  through  his  wife  (37  & 
38  Viot.  o.  50 ;  45  &  46  Vict.  c.  75,  ss.  13,  14,  15 ;  and  see 
Order  XVIII.  r.  4) ;  or  the  plaintiff  may  sue  the  husband  alone. 
(Beck  v.  Pierce,  23  Q.  B.  D.  316 ;  58  L.  J.  Q.  B.  516 ;  38  W.  E. 
29 ;  61  L.  T.  448.) 

But  a  husband  is  still  liable  to  the  full  extent  for  any  tort 
committed  by  his  wife  sinoe  their  marriage.  There  is  nothing 
in  any  of  the  Married  Women's  Property  Acts  removing  or  re- 
stricting the  common  law  liability  of  the  husband  in  this  respect. 
(Seroka  and  Wife  v.  Kattenburg  and  Wife,  17  Q.  B.  D.  177 ;  55 
L.  J.  Q.  B.  375 ;  34  W.  E.  542 ;  54  L.  T.  649.)  Henoe  a 
plaintiff  who  sues  for  a  tort  committed  by  a  married  woman 
during  her  ooverture  generally  sues  both  husband  and  wife  in 
the  old  common  law  way.  And  if  the  husband  is  thus  com- 
pelled to  pay  damages  and  costs  for  the  tort  of  his  wife 
oommitted  during  coverture,  he  has  apparently  no  remedy 
over  against  her  separate  estate. 

An  infant  sues  by  his  next  friend,  who  is  personally  liable  for 
the  costs  of  the  suit.  (See  Preoedent,  No.  57.)  He  defends  by 
a  guardian  ad  litem. 

A  lunatic  sues  by  his  next  friend,  and  defends  by  a  guardian 
ad  litem,  if  he  has  not  yet  been  found  of  unsound  mind  by  in- 
quisition. If  he  has  been,  then  he  both  sues  and  defends  by  his 
committee,  who,  before  commencing  any  aotion,  must  obtain  the 
sanction  of  a  Lord  Justice.    If  his  committee  has  any  adverse 
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interest,  someone    else    must    be   appointed    next    friend   or 
guardian. 

Partners  now  may  sue  and  be  sued  in  the  name  of  their  firm, 
but  if  they  sue  in  the  firm  name  they  can  be  compelled  to 
disolose  the  name  and  address  of  every  member  of  the  firm. 
(See  Order  XLVHIa.  r.  1.)  If  they  are  sued  in  their  firm 
name  they  must  enter  an  appearance  in  their  own  names 
individually,  but  the  subsequent  proceedings  will  continue  in 
the  name  of  the  firm  (r.  5). 

A  corporation  and  a  company  limited  sue  and  are  sued  in 
their  corporate  name.    They  are  legal  persons. 

In  any  action  concerning  trust  property,  all  the  trustees 
within  jurisdiction  must  as  a  rule  be  joined  ;  in  any  action 
concerning  the  estate  of  a  deceased  person  all  administrators,  or 
all  executors  who  have  proved  the  will,  must  be  joined.  (See 
Latch  v.  Latch,  L.  E.  10  Ch.  464 ;  44  L.  J.  Ch.  445 ;  23  W.  E. 
686.)  But  in  neither  case  is  it  necessary  to  add  any  of  the 
persons  beneficially  interested  in  the  trust  or  estate.  (Order 
XVI.  r.  8.) 

Where  there  are  numerous  persons  having  the  same  interest 
in  one  cause  or  matter,  one  or  more  of  such  persons  may  sue  or 
be  sued,  or  may  be  authorized  (even  without  their  consent: 
Wood  v.  McCarthy,  (1893)  1  Q.  B.  775 ;  62  L.  J.  Q.  B.  373 ; 
41  W.  E.  523  ;  69  L.  T.  431)  to  defend  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all  persons  so  interested. 
(Order  XVI.  r.  9.)  But  this  rule  only  applies  to  persons  who 
have  or  claim  some  proprietary  right  which  they  are  asserting  or 
defending  in  the  oause  or  matter.  {Tcmperton  v.  Russell,  (1893) 
1  Q.  B.  435;  62  L.  J.  Q.  B.  412;  41  W.  E.  321;  68 
L.  T.  425.) 

Illustrations. 

As  a  rule,  it  is  unnecessary  to  make  the  representative  of  a  deceased 
trustee  or  executor  a  party  to  an  action,  if  there  be  a  surviving  trustee 
or  executor. 

In  re  Harrison,  Smith  v.  Alien,  (1891)  2  Ch.  349;  60  L.  J.  Oh. 
287 ;  64  L.  T.  442. 
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Where  a  legacy  was  bequeathed  to  A.,  in  trust  for  X.  and  Y.,  and  A. 
was  made  defendant,  it  was  held  unnecessary  to  join  X.  and  Y.  as  parties 
to  the  action,  as  they  were  represented  by  their  trustee. 

In  re  Bowden,  Andrew  v.  Cooper,  45  Ch.  D.  444 ;  59  L.  J.  Oh. 
815;  39  W.  E.  219. 
A  married  woman  cannot  be  a  guardian  ad  litem. 

In  re  Duke  of  Somerset,  34  Ch.  D.  465;  56  L.  J.  Ch.  733;  35 
W.  R.  273 ;  56  L.  T.  145. 

Hence  the  memorandum  of  appearance  should  always  state  whether  a 
female  guardian  ad  litem  is  a  spinster  or  a  widow. 

London  and  County  Bank  v.  Bray,  (1893)  W.  N.  130. 

One  or  more  of  the  co-adventurers  in  a  cost-book  mine  may  now  sue 
or  be  sued  on  behalf  of  the  whole  number  under 
Order  XVI.  r.  9. 

A  mortgagor  who  is  entitled  for  the  time  being  to  possession  of  the 
mortgaged  property,  or  to  receive  the  rents  and  profits  of  it,  may  sue  for 
possession  of  it,  or  to  recover  such  rents  or  profits,  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other  wrong  done  to  it, 
without  joining  his  mortgagee  as  a  co-plaintiff. 
Judicature  Act,  1873,  s.  25,  subs.  (5). 

The  assignee  of  any  legal  chose  in  action  may  sue  for  it  without  join- 
ing his  assignor  as  a  co-plaintiff,  provided  the  assignment  be  absolute 
and  in  writing  under  the  hand  of  the  assignor,  and  provided  notice  in 
writing  of  the  assignment  has  before  action  been  given  to  the  debtor  or 
holder  of  the  fund. 

Judicature  Act,  1873,  s.  25,  subs.  (6). 
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II. — JOINDER  OP  CAUSES  OF  ACTION. 

The  Judicature  Act  gave  a  plaintiff  a  very  extensive  power 
of  joining  in  one  writ  several  different  causes  of  action.  And 
in  a  proper  case  the  plaintiff  should  certainly  avail  himself  of 
this  power.  For  if  he  brings  two  actions  unnecessarily  where 
one  would  have  sufficed,  he  will  probably  be  allowed  the  costs 
of  one  action  only. 

Take  the  two  simplest  cases  first  :— 

1.  Where   there   is   only    one   plaintiff   and    only   one 

defendant. 

2.  Where  every  plaintiff  and  every  defendant,  if  more 

than  one,  is  interested  in  every  cause  of  action 
which  it  is  proposed  to  join. 

In  both  these  cases  the  plaintiff  may  join  on  his  writ  any 
number  of  different  causes  of  action  which  can  conveniently  be 
tried  together.     There  are  only  three  exceptions  : — 

(a.)  Claims  by  a  trustee  in  bankruptcy,  as  such,  may  not, 
except  by  leave  of  a  master,  be  joined  with  any  claim  by  him 
in  any  other  capacity.     (Order  XVIII.  r.  3.) 

(b.)  Claims  by  or  against  an  executor  or  administrator,  as 
such,  may  not  be  joined  with  claims  by  or  against  him  person- 
ally, unless  the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or 
defendant  is  executor  or  administrator.  (Order  XVIII.  r.  5 ; 
Whitworth  v.  Darbishire  and  others,  41  W.  E.  317;  68 
L.  T.  216.) 

(c.)  No  oause  of  action  may,  without  leave,  be  joined 
with  an  action  for  the  recovery  of  land,  except  claims  in 
respect  of  mesne  profits  or  arrears  of  rent,  or  double  value  in 
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respect  of  the  premises  claimed,  or  any  part  thereof,  and 
damages  for  hreach  of  any  contract  under  which  the  same  or 
any  part  thereof  are  held,  or  for  any  wrong  or  injury  to  the 
premises  claimed.  (Order  XVIII.  r.  2.)  But  no  leave  is 
required  to  join  a  olaim  for  an  interim  injunction.  {Read  v. 
Wotton,  (1893)  2  Ch.  171 ;  62  L.  J.  Ch.  481 ;  41  W.  E.  556 ; 
68  L.  T.  209.)  An  action  to  establish  title  to  land  is  not  an 
aotion  for  the  recovery  of  land  within  this  rule.  (Gledhill  v. 
Hunter,  14  Oh.  D.  492  ;  49  L.  J.  Ch.  333  ;  28  W.  E.  530  ;  42 
L.  T.  392.)  And  if  such  claims  be  joined  without  leave,  still 
this  irregularity  is  waived  if  the  defendant,  without  raising  the 
objection,  takes  a  step  in  the  action,  whioh  would  be  neither 
necessary  nor  useful  if  he  intended  to  rely  on  that  objeotion. 
{Per  Cave,  J.,  in  Rein  v.  Stein,  66  L.  T.  at  p.  471.)  He  is 
supposed  to  know  the  law,  and  thus  has  notice  of  the  irregu- 
larity as  soon  as  he  sees  the  writ  or  pleading.  {Mukkern  v. 
Doercks*  53  L.  J.  Q.  B.  526  ;  51  L.  T.  429.)  As  to  what  is  a 
"  step  in  the  action,"  see  post,  p.  192; 

Subject  to  these  exceptions,  the  plaintiff  may  unite  in  the 
same  action  any  number  of  causes  of  action  in  whioh  all  parties 
are  concerned,  and  which  can  be  conveniently  tried  together. 
But  if  the  defendant  can  convince  a  master  that  the  plaintiff 
has  united  in  the  same  action  several  causes  of  action,  which 
cannot  be  conveniently  tried  or  disposed  of  together,  the  master 
or  distriot  registrar  may  always  order  any  of  such  oauses  of 


•  It  is  true  that  in  Hunt  v.  Worsfold,  (1896)  2  Ch.  224;  65  L.  J.  Ch. 
548;  44  W.  E.  461;  74  L.  T.  456,  North,  J.,  held  that  this  case  was 
inconsistent  with  Wilmott  v.  Freehold  Property  Co.,  51  L.  T.  552,  and 
Smurthwaite  v.  Hannay,  (1894)  A.  C.  494 ;  63  L.  J.  Q.  B.  737;  43  W.  E. 
113  ;  71  L.  T.  157.  Sed  qucere.  In  neither  of  these  cases  was  Mulckern 
v«  Doercks  cited.  There  is  an  obvious  distinction  between  an  unwarranted 
joinder  of  parties,  and  a  misjoinder  of  causes  of  action.  And  in 
Wilmot  v.  Freehold  Property  Co.,  all  that  the  Court  of  Appeal  decided  was 
that  the  defendant  ought  to  consent  to  an  amendment. 
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action  to  be  exoluded,  and  consequential  amendments  to  be 
made,  and  may  make  such  order  as  to  costs  as  may  be  just. 
(Order  XVm.  rr.  1,  7,  8,  9.) 

Now  we  come  to  cases  of  more  difficulty,  where  not  every 
plaintiff  or  not  every  defendant  is  interested  in  every  cause  of 
action  joined. 

3.  Let  us  take  plaintiffs  first.  When  may  two  or  more 
plaintiffs,  having  distinct  and  separate  oauses  of 
action  against  the  same  defendant  or  defendants, 
join  in  one  action  P 

In  two  oases  they  clearly  may.  "  Claims  by  plaintiffs  jointly 
may  be  joined  with  claims  by  them,  or  any  of  them,  separately 
against  the  same  defendant."  (Order  XVIII.  r.  6.)  Claims 
by  or  against  husband  and  wife  may  be  joined  with  claims  by 
or  against  either  of  them  separately.  (Order  XVIII.  r.  4.) 
But  in  both  these  oases  you  will  observe  that  all  the  plaintiffs 
are  properly  joined,  as  they  are  necessary  parties  to  the  joint 
claims ;  and  being  thus  already  parties,  it  clearly  saves  time  and 
trouble  for  them  to  join  their  separate  claims  against  the  same 
defendant.  But  suppose  there  is  no  joint  claim — if  two 
unconnected  persons  have  each  a  distinct  and  separate  cause  of 
action  against  the  same  person,  may  they  join  in  one  writ  P 
This  question  has  been  much  debated  lately.  (See  Hannay  v. 
Smurthwaite,  (1893)  2  Q.  B.  412 ;  42  W.  E.  133 ;  69  L.  T.  677 ; 
Smurthwaite  v.  Hannay,  (1894)  A.  C.  494 ;  63  L.  J.  Q.  B.  737  ; 
43  W.  E.  113 ;  71  L.  T.  157  ;  and  Carter  v.  Rigby  8f  Co.,  (1896)  2 
Q.  B.  113 ;  65  L.  J.  Q.  B.  537 ;  44  W.  E.  566 ;  74  L.  T.  744.) 
But  it  is  now  settled  that  they  may  join  in  one  writ,  if  their 
separate  causes  of  action  arise  out  of  the  same  transaction  or 
series  of  transactions,  and  involve  any  common  question  of  law 
or  fact.  Order  XVI.  r.  1,  has  been  amended,  and  now  reads  as 
follows : — "  All  persons  may  be  joined  in  one  action  as  plaintiffs, 
in  whom  any  right  to  relief  in  respect  of  or  arising  out  of  the 
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same  transaction  or  series  of  transactions  is  alleged  to  exist, 
"whether  jointly,  severally,  or  in  the  alternative,  where  if  such 
persons  brought  separate  actions  any  common  question  of  law 
or  fact  would  arise ;  provided  that,  if  upon  the  application  of 
any  defendant  it  shall  appear  that  suoh  joinder  may  embarrass 
or  delay  the  trial  of  the  action,  the  Court  or  a  judge  may  order 
separate  trials,  or  make  such  other  order  as  may  be  expedient. 
And  judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such  relief 
as  he  or  they  may  be  entitled  to,  without  any  amendment.  But 
the  defendant,  though  unsuccessful,  shall  be  entitled  to  his 
costs  occasioned  by  so  joining  any  person  who  shall  not  be 
found  entitled  to  relief,  unless  the  Court  or  a  judge  in 
disposing  of  the  costs  shall  otherwise  direct."  I  understand 
this  rule,  even  as  amended,  to  apply  only  to  separate  causes  of 
aotion  against  the  same  defendant,  or  in  whioh  all  the  defendants 
are  interested. 

4.  When  may  the  same  plaintiff  or  plaintiffs  join  in  one 
action  separate  and  distinct  causes  of  action  against 
different  defendants  ? 

There  has  always  been  even  greater  liberty  in  the  matter  of 
joining  several  defendants.  But  the  extent  of  such  liberty  is 
not  clearly  defined.  The  rules  at  present  in  force  are  very 
wide  and  general  in  their  terms.  "  It  shall  not  be  necessary 
that  every  defendant  shall  be  interested  as  to  all  the  relief 
prayed  for,  or  as  to  every  cause  of  aotion  included  in  any 
proceeding  against  him ;  but  the  Court  or  a  judge  may  make 
suoh  order  as  may  appear  just  to  prevent  any  defendant  from 
being  embarrassed  or  put  to  expense  by  being  required  to 
attend  any  proceedings  in  whioh  he  may  have  no  interest." 
(Order  XVI.  r.  5.)  "All  persons  may  be  joined  as  defendants 
against  whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.    And  judgment  may  be 
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given  against  such  one  or  more  of  the  defendants  as  may  be 
found  to  be  liable,  according  to  their  respective  liabilities, 
without  any  amendment."  (Order  XVI.  r.  4.)  "  Where  the 
plaintiff  is  in  doubt  as  to  the  person  from  whom  he  is  entitled 
to  redress,  he  may  .  .  .  .  join  two  or  more  defendants,  to  the 
intent  that  the  question  as  to  which,  if  any,  of  the  defendants 
is  liable,  and  to  what  extent,  may  be  determined  as  between  all 
parties."  (Order  XVI.  r.  7.)  But  in  all  these  cases  the 
plaintiff  will,  of  course,  have  to  pay  the  costs  of  any  defendant 
unnecessarily  or  improperly  joined. 

Now  you  will  note  that  there  is  nothing  in  these  rules  to 
prevent  a  plaintiff  from  joining  on  one  writ  two  distinct  and 
separate  causes  of  action  against  different  defendants,  and  not 
arising  out  of  the  same  transaction,  so  long  as  they  can  be 
conveniently  tried  together.  Indeed,  the  rules  as  they  stand 
distinctly  encourage  him  to  do  so.  But  this  is  not  the  practice, 
and  I  do  not  think  that  such  a  result  was  intended  by  the 
framers  of  the  rules.  It  was  decided  in  the  House  of  Lords 
in  Sadler  v.  G.  W.  Rail.  Co.  and  Midland  Rail.  Co.,  (1896)  A.  0. 
450 ;  65  L.  J.  Q.  B.  462 ;  45  W.  E.  51 ;  74  L.  T.  561,  that 
claims  for  damages  against  two  or  more  defendants  in  respect 
of  their  several  liability  for  separate  torts  cannot  be  combined  in 
one  action.  And  the  rules  relating  to  the  joinder  of  defendants 
have  not  been  modified  in  any  way  since  this  decision,  to  make 
them  correspond  with  the  amendment  made  in  the  rule  as  to 
plaintiffs.  (Order  XVI.  r.  1.)  Hence  I  presume  the  decision 
in  Sadler's  case  remains  law;  and  see  The  Germanic,  (1896) 
P.  84 ;  65  L.  J.  P.  53. 

5.  The  last  case  presents  no  difficulty.  Distinct  and  separate 
causes  of  action,  with  different  plaintiffs  and  also  different 
defendants,  cannot  be  joined  on  the  same  writ.  If  A.  has 
a  several  cause  of  action  against  B.,  and  X.  has  a  wholly  inde- 
pendent cause  of  action  against  Y.,  A.  and  X.  cannot  issue  one 
writ  against  B.  and  V.,  even  though  their  separate  actions 
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arise  out  of  similar  transactions  and  involve  similar  questions 
of  law  or  faot.  The  only  thing  that  can  be  done,  if  there  be 
many  suoh  actions,  is  for  all  parties  to  agree  that  one  shall 
be  taken  as  "  a  test  action/'  and  that  the  others  shall  be  stayed 
till  that  one  is  tried,  and  then  follow  its  event. 

Illustrations. 

Persons  who  have  separate  interests  in  the  same  premises  may  join  as 
co-plaintiffs  in  an  action  in  respect  of  any  injury  done  to  those  premises. 
Thus,  the  owner  and  the  tenant  of  a  house  may  sue  together  for  an 
injunction  to  restrain  a  temporary  nuisance  to  that  house. 

Moreover,  the  owners  and  tenants  of  two  or  more  adjoining  houses 
may  all  join  in  one  action  to  restrain,  or  to  recover  damages  for,  any 
nuisance  or  other  injury  which  affects  their  respective  properties,  though 
to  different  extents,  provided  such  nuisance  or  injury  is  caused  by  the 
same  acts  of  the  same  person.* 

House  Property  Co.  v.  Horse  Nail  Co.,  29  Ch.  D.  190;  54  L.  J. 
Ch.  715 ;  33  W.  E.  562 ;  52  L.  T.  507. 
If  a  committee  or  any  other  denned  body  of  persons  be  libelled  or 
slandered  collectively  as  a  body,  they  may  all  join  in  one  action. 

Booth  and  others  v.  Briscoe,  2  Q.  B.  D.  496 ;  25  W.  R.  838. 
But  if  A.  defames  B.  on  one  occasion,  and  0.  on  another,  B.  and  C. 
cannot  join  as  co-plaintiffs  in  one  action  against  A.,  even  though  the 
charges  be  " historically "  connected;  for  each  slander  is  a  separate 
"  transaction.'* 

Sandes  and  another  v.   Wildsmith  and  another,  (1893)  1  Q.  B. 
771 ;  62  L.  J.  Q.  B.  404 ;  69  L.  T.  387. 
Where  two  defendants  are  sued  on  a  joint  cause  of  action  (e.g.,  con- 
spiracy), claims  against  each  defendant  severally  (e.g.,  for  the  various 
wrongful  acts  done  in  pursuance  of  that  conspiracy)  may  be  joined  in 
the  same  action. 

Desilla  v.  Schunck  &  Co.  and  Fels  <fe  Co.,  (1880)  W.  N.  96. 
A  plaintiff  may  join  in  one  action  a  claim  against  a  principal  on  a 
contract  made  by  his  alleged  agent,  and  an  alternative  claim  against  the 
alleged  agent  for  contracting  without  authority. 

Honduras  Rail.  Co.  v.  Lefevre  and  Tucker,  2  Ex.  D.  301 ;  46  L.  J. 
Ex.  391 ;  25  W.  E.  310 ;  36  L.  T.  46. 

*  In  the  case  of  Heimls  v.  Newcastle  Co-operative  Society,  76  L.  T.  109, 
a  different  opinion  was  apparently  expressed ;  but  the  attention  of  the 
learned  judge  was  not  called  to  the  alteration  then  very  recently  made  in 
the  language  of  Order  XVI.  r.  1 ;  nor  to  Order  XVIII.  r.  4. 
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Money  v.  Heynes,  21  Q.  B.  D.  330 ;  57  L.  J.  Q.  B.  521 ;  36 

W.  E.  834 ;  59  L.  T.  470. 
Bennetts  v.  Mcllwraith,  (1896)  2  Q.  B.  464 ;  65  L.  J.  Q.  B.  632  ; 

45  W.  R.  17 ;  75  L.  T.  145. 

If  the  same  libel  appear  in  seventeen  newspapers,  the  person  libelled 
must  bring  seventeen  actions,  one  against  each  newspaper,  if  he  desires 
to  recover  damages  from  them  all  (though  an  action  against  one  would 
sufficiently  clear  his  character).  He  cannot  make  the  seventeen  proprie- 
tors defendants  to  one  suit. 

Cottedge  v.  Pike,  56  L.  T.  124 ;  3  Times  L.  B.  126. 
But  the  seventeen  actions  can  now  be  consolidated  on  the  application  of 
either  the  plaintiff  or  the  defendants  under  seot.  5  of  the  Law  of  Libel 
Amendment  Act,  1888  (51  &  52  Yict.  o.  64). 

Martin  v.  Martin,  (1897)  1  Q.  B.  429 ;  66  L.  J.  Q.  B.  241 ; 

45  W.  B.  260 ;  76  L.  T.  44. 
Stone  v.  Press  Association,  Limited,  (1897)  2  Q.  B.  159;  66  L.  J. 
Q.  B.  662 ;  45  W.  B.  641 ;  77  L.  T.  41. 


HE. — JURISDICTION. 

Next,  the  plaintiff  must  select  the  Court  in  which  he  will  sue. 
The  High  Court  of  Justice  has  certain  humble  rivals  in  the 
Borough  Courts  and  the  County  Courts.  The  jurisdiction  of 
these  inferior  Courts  is  limited  by  certain  geographical  considera- 
tions as  to  where  the  cause  of  action  arose,  and  where  the 
defendant  resides ;  in  the  County  Court  also  the  amount  whioh 
the  plaintiff  can  claim  is  restricted.  But  the  High  Court  of 
Justice  has  jurisdiction  over  the  whole  of  England  and  "Wales, 
and  no  limit  is  placed  on  the  amount  whioh  a  plaintiff  can  olaim 
or  recover.  The  High  Court  has  also  a  general  jurisdiction 
over  all  injuries  done  by  one  Englishman  to  another  in  any 
corner  of  the  world,  whether  in  an  English  colony  or  in  a 
foreign  country  {Scott  v.  Lord  Seymour ',  1  H.  &  C.  219 ;  32 
L.  J.  Ex.  61),  and  also  over  injuries  done  by  one  alien 
to  another  abroad,  provided  such  injuries  be  actionable  by 
the  law  of  England  and  also  wrongful  by  the  law  of  the 
country  where  they  were    committed.     (Machado  v.  Fontes, 
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(1897)  2  Q.  B.  231.)  But  the  Court  has  of  its  own  accord 
restricted  these  wide  powers  to  oases  in  which  the  defendant 
is  within  jurisdiction  at  the  time  the  writ  is  issued,  so  that  it 
can  be  served  upon  him  here.  If  the  defendant  is  out  of 
jurisdiction,  no  writ  can  be  issued  except  by  leave  (Order  II. 
r.  4),  and  such  leave  will  only  be  granted  in  the  cases  specified 
in  Order  XI.  (In  re  Eager,  Eager  v.  Johnstone,  22  Ch.  D.  86  ; 
52  L.  J.  Ch.  56 ;  31  W.  E.  33 ;  47  L.  T.  685.)  Thus,  leave 
will  be  readily  granted  if  the  whole  subject-matter  of  the  action 
be  land  situate  within  jurisdiction,  or  the  construction,  rectifica- 
tion, avoidance  or  enforcement  of  any  deed,  will,  contract, 
obligation  or  liability  affecting  land  or  hereditaments  within 
jurisdiction.  Such  matters  by  international  law  belong  to  the 
forum  rei  sitw.  Again,  leave  can  be  obtained  to  issue  a  writ 
against  anyone  who  is  not  domiciled  or  ordinarily  resident  in 
either  Scotland  or  Ireland,  for  any  breach  within  jurisdiction  of 
a  contract  which  ought  by  its  terms  to  be  performed  within 
jurisdiction.  It  does  not  matter  where  the  contract  was  made. 
And  it  will  be  sufficient  if  a  part  of  the  contract  has  been 
broken,  provided  that  part  had  to  be  performed  within  juris- 
diction. (Rein  v.  Stein,  (1892)  1  Q.  B.  753,  757 ;  61  L.  J.  Q.  B. 
401 ;  66  L.  T.  469 ;  The  Eider,  (1893)  P.  119 ;  62  L.  J.  P.  65 ; 
69  L.  T.  622 ;  Robey  v.  Snaefell  Mining  Co.,  20  Q.  B.  D.  152 ; 
57  L.  J.  Q.  B.  134 ;  36  W.  E.  224.)  But  there  is  much 
greater  difficulty  in  obtaining  leave  in  an  action  of  tort.  Such 
actions  are  not  expressly  mentioned  in  the  Order. 

It  is  possible,  however,  to  bring  even  an  aotion  of  tort  under 
one  or  other  of  clauses  (c),  (f),  (g),  of  rule  1  of  Order  XI.  Thus 
it  may  be  that  the  proposed  defendant,  though  temporarily 
abroad,  is  "  domiciled  or  ordinarily  resident  within  the 
jurisdiction "  (o).  But  though  a  man  carries  on  business 
within  jurisdiction,  whether  in  his  own  name  or  under  any 
other  style  or  firm,  he  cannot  be  sued  here,  if  he  resides  abroad. 
(Field  v.  Bennett,  56  L.  J.  Q.  B.  89  ;  De  Bernaks  v.  New  York 
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Herald,  (1893)  2  Q.  B.  97,  n. ;  62  L.  J.  Q.  B.  385  ;  41  W.  E. 
481 ;  68  L.  T.  658 ;  Be  Bernales  v.  Bennett  (1894),  10  Times 
L.  E.  419 ;  Maclvcr  v.  Bums,  (1895)  2  Ch.  630  ;  64  L.  J.  Ch. 
681  ;  44  W.  E.  40.)  The  fact  that  a  foreign  company  limited 
has  a  branch  office  in  this  country  will  not  enable  a  plaintiff  to 
serve  a  writ  at  the  branch  office  without  leave  under  Order  XI. 
(Janes  v.  Scottish  Accident  Insurance  Co.,  Limited,  17  Q.  B.  D. 
421 ;  55  L.  J.  Q.  B.  415 ;  55  L.  T.  218 ;  O'Connor  v.  Star 
Newspaper  Co.,  Limited,  30  L.  E.  Ir.  1.)  And  there  can  be  no 
substituted  service  of  a  writ  in  an  action  in  which  there  cannot 
in  law  be  personal  service.  (Field  v.  Bennett,' 56  L.  J.  Q.  B.  89 ; 
Wilding  v.  Bean,  (1891)  1  Q.  B.  100 ;  60  L.  J.  Q.  B.  10  ;  39 
W.  E.  40 ;  64  L.  T.  41.) 

The  plaintiff  may  obtain  leave  under  Order  XI.  r.  1  (f )  if  he 
adds  a  claim  for  an  injunction  on  his  writ.  (Tozier  and  Wife 
v.  Haickins,  15  Q.  B.  D.  650,  680 ;  55  L.  J.  Q.  B.  152  ;  34 
"W.  E.  223 ;  Lisbon-Berlyn  Gold  Fields,  Limited  v.  Heddle,  52 
L.  T.  796.)  But  the  judge  at  chambers,  when  granting  leave 
to  serve  the  writ  out  of  jurisdiction,  may,  if  he  think  fit,  limit 
the  plaintiff  to  that  portion  of  his  claim  in  respect  of  which  it 
shall  appear  at  the  trial  that  the  writ  could  have  been  properly 
served  out  of  jurisdiction.  (Thomas  v.  Buchess  Bowager  of 
Hamilton,  17  Q.  B.  D.  592 ;  55  L.  J.  Q.  B.  555 ;  35  W.  E.  22 ; 
55  L.  T.  219,  385.)  As  to  clause  (g),  where  the  writ  has 
already  been  duly  served  on  a  defendant  within  jurisdiction, 
leave  will  be  given  in  a  proper  case  to  serve  another  defendant 
who  is  outside  jurisdiction,  provided  he  be  a  necessary  and 
proper  party  to  the  action.  (Williams  v.  Carttcright  and  others, 
(1895)  1  Q.  B.  142 ;  64  L.  J.  Q.  B.  92  ;  43  W.  E.  145  ;  71 
L.  T.  834  ;  Chance  v.  Beveridge  and  Freeman's  Journal,  11  Times 
L.  E.  528.)  If  the  proposed  defendant  is  a  British  subject,  he 
can  (by  leave)  be  served  with  the  writ  though  he  reside  abroad ; 
but  by  international  courtesy,  a  foreigner  residing  abroad  can 
only  be  served  with  notice  of  the  writ,  not  with  the  writ  itself. 
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(Order  XI.  r.  6.)  Leave  can  also  be  obtained  to  serve  with  the 
writ,  or  notice  of  the  writ,  notice  of  motion  for  an  interlocutory 
injunction.  (Order  LII.  r.  9 ;  Overton  v.  Burn,  74  L.  T.  776.) 
There  is  one  curious  exception  to  the  jurisdiction  of  the  High 
Court.  If  the  defendant  be  an  undergraduate  resident  within 
the  University  of  Oxford  or  Cambridge,  he  must  be  sued  in  the 
University  Court,  although  the  plaintiff  be  in  no  way  connected 
with  the  University  or  resident  within  its  limits,  and  although 
the  cause  of  action  did  not  arise  within  the  University  town. 
(Qinnett  v.  Wliittingham,  16  Q.  B.  D.  761 ;  55  L.  J.  Q.  B.  409 ; 
34  W.  E.  565.) 
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Chapter  HI. 

INDOESEMENT  ON  WBIT. 

On  every  writ  there  must  be  stated  clearly  the  Division  of  the 
High  Court  in  which  the  plaintiff  intends  to  sue,  the  name  of 
the  judge,  if  any,  to  whom  the  action  is  assigned  (ante,  p.  4), 
.  and  the  names  of  all  parties.  If  any  party  sues,  or  is  sued,  in 
a  representative  character,  this  fact  should  also  be  stated  on  the 
writ.  (See  Precedents,  Nos.  1,  9,  12,  33,  35,  40.)  The 
plaintiff  must  also  make  on  the  writ  before  it  is  issued  an 
"indorsement  of  claim" — that  is,  a  short  statement  of  the 
nature  of  his  claim  and  of  the  relief  or  remedy  which  he  seeks — 
so  as  to  let  the  defendant  know  why  he  is  sued.  There  are  now 
four  different  kinds  of  indorsement  of  claim  : — 

I. — A  general  indorsement, 
II. — An  indorsement  for  trial  without  pleadings, 
III. — An  indorsement  for  an  account ;  and 
IV. — A  special  indorsement  (which  is  really  a  pleading). 

Which  kind  of  indorsement  should  the  plaintiff  make  on  his 
writP 

This  is  sometimes  an  important  question,  and  one  on  which 
the  plaintiff  would  be  wise  to  consult  the  counsel  who  will 
conduct  his  case  at  the  trial.  If  the  case  is  of  such  a  nature 
that  it  falls  within  Order  III.  r.  6  (post,  p.  39),  and  if  there  is 
any  reasonable  chance  of  obtaining  judgment  under  Order  XIV., 
then  the  plaintiff  should  specially  indorse  his  writ  with  a  State- 
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ment  of  Claim.  In  other  oases,  if  he  desire  to  have  pleadings, 
a  general  indorsement  is  all  that  is  necessary.  If  he  cannot 
claim  a  specific  amount,  because  he  does  not  know  how  much 
his  trustee  or  agent  has  in  fact  received  on  his  behalf,  then  he 
had  better  claim  an  account  and  proceed  against  him  under 
Order  XV.  If,  however,  the  plaintiff  desires  to  proceed  promptly 
to  trial,  and  is  willing  to  dispense  with  pleadings  altogether, 
he  may  adopt  the  procedure  provided  by  Order  XVIIIa. 

But  it  is  not  always  wise  to  dispense  with  pleadings,  even 
though  the  plaintiff  be  in  a  hurry  to  obtain  judgment.  The 
great  advantage  of  having  pleadings  is  that  the  plaintiff  can 
by  their  aid  obtain  an  outline  of  his  opponent's  case ;  he  can 
discover  what  facts  the  defendant  is  prepared  to  admit,  how 
much  he  denies,  and  what  is  the  line  of  defence  he  proposes  to 
adopt  at  the  trial.  It  may  be  that  the  plaintiff  knows,  or  thinks 
he  knows,  this  already ;  it  may  be  that  he  has  the  evidence 
necessary  for  his  case  either  ready  or  easily  available,  and  does 
not  therefore  require  to  obtain  any  admissions  from  his  oppo- 
nent. If  so,  he  may  indorse  his  writ  with  a  statement  that  he 
intends  to  proceed  to  trial  without  pleadings.  But  if  the 
plaintiff  is  not  ready  with  the  evidenoe  necessary  for  his  case, 
or  if  he  is  in  the  dark  as  to  the  nature  of  the  defence  which 
will  be  set  up  at  the  trial,  then  I  should  advise  him  to  proceed 
in  the  usual  way  and  to  deliver  a  Statement  of  Claim. 

I  proceed  to  deal  separately  with  each  kind  of  indorsement  of 
olaim. 
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I. — A  GENERAL  INDORSEMENT. 

This  is  merely  a  label  to  show  to  what  class  of  action  the 
suit  belongs.  It  is  expressly  provided  that  in  such  an  indorse- 
ment it  shall  not  be  essential  to  set  forth  the  precise  ground  of 
oomplaint  or  the  precise  remedy  or  relief  to  which  the  plaintiff 
considers  himself  entitled.  (Order  IIL  r.  2.)  Hence,  general 
indorsements  are  seldom  drawn  by  counsel.  The  exact  wording 
of  them  only  becomes  important  in  case  the  defendant  does  not 
appear ;  as,  if  he  does,  a  proper  Statement  of  Claim  will  be  in 
all  probability  delivered  in  due  oourse,  stating  everything  in 
proper  form.  For  wherever  the  writ  is  only  indorsed  generally, 
the  defendant,  when  entering  appearance,  usually  requires  the 
plaintiff  to  deliver  a  Statement  of  Claim ;  and  even  if  he  does 
not,  the  plaintiff  may  still  deliver  one,  if  he  thinks  fit,  subject 
to  the  risk  of  having  to  pay  the  costs  of  it.  (Order  XX. 
r.  1  (d)  and  (e).)  The  indorsement  on  the  writ,  if  general, 
in  no  way  fetters  or  limits  the  future  Statement  .of  Claim. 
For  by  Order  XX.  r.  4,  "  whenever  a  Statement  of  Claim  is 
delivered  the  plaintiff  may  therein  alter,  modify,  or  extend  his 
claim  without  any  amendment  of  the  indorsement  on  the  writ " 
(provided  the  action  is  not  thereby  changed  to  one  of  a  wholly 
different  class.  Cave  v.  Crew,  62  L.  J.  Ch.  530 ;  41  W.  E. 
359;  68  L.  T.  254).  But  this  rule  does  not  apply  where  the 
defendant  has  not  appeared.  (Gee  v.  Bell,  35  Ch.  D.  160 ;  56 
L.  J.  Ch.  718 ;  Kingdon  v.  Kirk,  37  Ch.  D.  141 ;  57  L.  J.  Ch. 
328.)  Hence,  whenever  there  is  any  chance  of  judgment  going 
by  default,  even  a  general  indorsement  must  be  carefully  pre- 
pared. 
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II. — INDORSEMENT  FOR  TRIAL  WITHOUT  PLEADINGS. 

(Order  XVIIIa.) 

This  is  a  new  kind  of  indorsement,  introduced  by  the  Rules 
of  November,  1893,  which  enact  that  a  plaintiff  may  without 
pleadings  proceed  to  trial,  subject  to  certain  conditions,  one  of 
which  is  that "  the  indorsement  of  the  writ  of  summons  shall 
contain  a  statement  sufficient  to  give  notice  of  the  nature  of  his 
claim,  or  of  the  relief  or  remedy  required  in  the  action,  and 
shall  state  that  if  the  defendant  appears  the  plaintiff  intends  to 
proceed  to  trial  without  pleadings."  This  indorsement  is  not  to 
be  a  pleading ;  for  the  plaintiff  is  allowed  to  proceed  to  trial 
without  any  pleading.  Something  more  precise  than  a  general 
indorsement  seems  to  be  required,  but  not  all  the  detail  neces- 
sary in  a  special  indorsement,  whioh  is  really  a  Statement  of 
Claim.  The  words  "If  the  defendant  appears,  the  plaintiff 
intends  to  proceed  to  trial  without  pleadings,"  strictly  should 
not  be  added  to  a  special  indorsement. 

Some  care  is  necessary  in  drafting  an  indorsement  of  this 
kind ;  for  the  plaintiff  will  be  bound  by  it.  There  will  be  no 
Statement  of  Claim  by  whioh  to  "  alter,  modify,  or  extend  his 
claim  "  ;  and  amendments  will  only  be  allowed  upon  terms.  On 
the  other  hand,  Order  XIX.  r.  6  does  not  apply  to  indorse- 
ments of  this  kind.  Hence,  a  plaintiff  who  desires  to  go  to 
trial  without  pleadings  is  not  bound  to  set  out  on  his  writ 
particulars  of  special  damage,  expenses,  &c.  Still,  as  the  object 
of  the  new  procedure  is  expedition,  it  will  be  well  to  forestall 
any  dilatory  application  by  the  defendant  for  particulars  under 
rule  3  of  this  Order  {post,  p.  59)  by  voluntarily  stating  in  the 
indorsement  all  that  the  defendant  oan  reasonably  require  to 
know,     (See  Precedents,  Nog.  9 — 32.) 
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HE. — INDORSEMENT  FOB  AN  ACCOUNT. 

If  a  rent-oolleotor,  or  a  oommeroial  traveller,  or  any  other 
agent  or  trustee,  has  received  moneys  on  behalf  of  the  plaintiff, 
he  is  what  is  oalled  "  an  accounting  party  " ;  that  is,  he  is  bound 
within  a  reasonable  time  after  demand  to  render  an  account  of 
all  moneys  received  by  him,  showing  how  much  he  has  paid  over 
to  the  plaintiff  and  how  much  he  still  has  in  hand.  It  is  of 
great  importance  to  the  plaintiff  to  have  such  an  account ;  for 
he  oannot  indorse  his  writ  with  a  claim  for  money  received  by 
the  defendant  to  his  use,  beoause  he  does  not  know  what  sum  to 
olaim.  In  such  a  case,  he  should  indorse  his  writ  with  a  claim  to 
have  an  acoount  taken  under  Order  HE.  r.  8  (see  Augustinus  v* 
Nerinckx,  16  Ch.  D.  13,  17 ;  29  W.  E.  225  ;  43  L.  T.  458  and 
Precedents,  Nos.  33, 34  &  35).  If  the  defendant  does  not  appear 
to  such  a  writ,  an  order  for  the  account  claimed  will  be  forthwith 
made  as  of  course ;  if  he  does  appear,  the  order  will  nevertheless 
be  made,  unless  the  defendant  shows  that  there  is  some 
preliminary  question  to  be  tried.  (Order  XV.  r.  1.)  The 
application  for  such  order  may  be  made  at  any  time  after  the 
time  for  entering  an  appearance  has  expired.  And  indeed  at 
any  stage  of  the  proceedings  in  any  cause  or  matter  the  Court 
or  a  judge  may  direct  any  necessary  accounts  to  be  taken, 
notwithstanding  that  there  may  be  some  further  relief  sought 
for,  or  some  special  issue  still  to  be  tried.  (Order  XXXTTL 
r.2.) 

It  is  only  recently  that  the  importance  of  this  proceeding  for  an 
account  has  been  duly  appreciated  in  the  Queen's  Bench  Division. 
It  is  true  that  an  action  lay  at  common  law  against  a  bailiff  or 
receiver,  or  against  a  merchant  at  the  suit  of  a  merchant  in  respect 
of  dealings  together  as  merchants,  for  not  rendering  a  reasonable 
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account  of  profits.  And  by  the  statute,  4  Anne-,  c.  16,  s.  27,  an 
action  of  account  might  be  brought  by  one  joint-tenant  or  tenant  in 
common  against  the  other,  as  bailiff,  for  receiving  more  than  his 
just  share  or  proportion  (Henderson  v.  Eason  (1851),  17  Q.  B.  701 ; 
21  L.  J.  Q.  B.  82).  But  in  the  face  of  the  extensive  jurisdiction  of 
the  Courts  of  Equity  in  all  matters  of  account,  these  common  law 
actions  became  practically  obsolete.  But  now,  in  either  Division  of 
the  High  Court  (York  v.  S towers,  (1883)  W.  N.  174),  a  plaintiff 
may  indorse  his  writ  with  a  claim  for  any  account. 

If  an  order  be  made  on  such  an  application,  the  account  may  be 
taken  by  a  master,  or  a  district  registrar  (In  re  Bowen,  20  Oh.  D. 
638),  or  by  a  special  or  by  an  official  referee  under  either  sect.  13 
or  sect.  14  of  the  Arbitration  Act,  1889  (Rochefoucauld  v.  Boustead, 
(1897)  1  Oh.  196  ;  75  L.  T.  502).  The  referee  is  not  bound  to  take 
the  account  in  the  strict  way  usually  adopted  before  a  master 
in  Chancery  Chambers ;  he  may  adopt  that  method  if  he  thinks  it 
convenient,  or  any  other  method  that,  in  his  opinion,  will  best 
advance  the  ends  of  justice.  (In  re  Taylor,  Turpin  v.  Pain,  44 
Ch.  D.  128  ;  59  L.  J.  Ch.  803;  38  W.  E.  422  ;  62  L.  T.  754;  and 
see  Seton,  Vol.  II.,  o.  45,  5th  ed.,  pp.  1149-83.) 

See  Precedents,  Nos.  33,  34,  35,  45,  46. 
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IV. — A  SPECIAL  INDORSEMENT. 

A  plaintiff  can  only  *  indorse  his  writ  specially  in  one  or  other 
^  of  the  six  cases  provided  by  Order  III.  r.  6,  viz.,  where  he  seeks 
only  to  recover  a  debt  or  liquidated  demand  in  money  payable 
by  the  defendant,  with  or  without  interest,  arising : — 

(a)  Upon  a  contract  express  or  implied  (as,  for  instance,  on 

a  bill  of  exchange,  promissoiy  note,  or  cheque,  or  other 
simple  contract  debt). 

(b)  On  a  bond   or  contract  under  seal  for  payment  of  a 

liquidated  amount  of  money. 

(c)  On  a  statute  where  the  sum  sought  to  be  recovered  is  a 

fixed  sum  of  money,  or  in  the  nature  of  a  debt,  other 
than  a  penalty. 

(d)  On  a  guaranty,  whether  under  seal  or  not,  where  the 

claim  against  the  principal  debtor  is  in  respect  of  a 
debt  or  liquidated  demand  only. 

(e)  On  a  trust. 

(f)  In  actions  for  the  recovery  of  land  (with  or  without  a 

claim  for  rent  or  mesne  profits)  by  a  landlord  against 
a  tenant  whose  term  has  expired  or  has  been  duly 
determined  by  a  notice  to  quit,  or  against  persons 
claiming  under  such  tenant. 

What  is  "  a  debt  or  liquidated  demand  in  money  payable  by  the 
defendant"?  These  words  are  generally  understood  to  include 
every  "  liquidated  demand  payable  in  money,"  although  it  may  not 


*  I  do  not  see  why  a  plaintiff  should  not  be  allowed  to  indorse  his  writ 
with  a  Statement  of  Claim  whenever  he  thinks  fit.  But  that  is  not 
the  law* 


40  INDORSEMENT  ON  WRIT. 

be  a  "  debt "  in  the  strictest  sense  of  that  word.*  (See  Runnacles 
v.  Mesquita,  1  Q.  B.  D.  416 ;  45  L.  J.  (J.  B.  407  ;  and  Phillips  v. 
Harris,  (1876)  W.  N.  54.)  Where  the  price  of  goods  sold  and 
delivered  is  expressly  agreed  beforehand,  or  where  the  amount  to 
be  paid  for  a  certain  piece  of  work  is  fixed  by  a  contract  in  writing, 
here  there  is  a  debt  which  is  clearly  within  the  rule.  But  suppos- 
ing no  price  was  fixed,  and  the  plaintiff  is  to  be  paid  whatever  is 
usual  in  the  trade,  or  such  sum  as  the  jury  should  think  fair  and 
reasonable  ("  quantum  meruit " — such  sum  as  he  has  earned— or 
"  quantum  valebant"  such  sum  as  the  goods  were  worth),  still  the 
case  is  within  the  rule.  (Stephenson  v.  Weir,  4  L.  B.  Ir.  369 ; 
Whelan  v.  Kelly }  14  L.  B.  Ir.  387.)  This  is  clear  from  the  very 
first  precedent  of  a  special  indorsement  given  in  B.  S.  0. 
Appendix  0.,f  sect.  IV.,  an  action  on  a  butcher's  bill,  where  it  is 
improbable  that  the  exact  price  to  be  paid  for  each  joint  was 
expressly  fixed  at  the  time  it  was  ordered.  But  what  is  excluded 
by  these  words  from  the  operation  of  the  rule  is  an  action  for 
unliquidated  damages,  that  is  to  say,  an  action  in  which  the  amount 
to  be  recovered  depends  on  all  the  circumstances  of  the  case  and  on 
the  conduct  of  the  parties,  and  is  fixed  by  opinion  or  conjecture. 
In  such  cases  one  cannot  say  positively  beforehand  whether  the 
jury  will  award  the  plaintiff  a  farthing,  or  forty  shillings,  or  a 
hundred  pounds.  But  whenever  the  amount  to  which  the  plaintiff 
is  entitled  can  be  ascertained  by  calculation  or  fixed  by  any  scale  of 
oharges,  or  any  other  positive  data,  it  is  said  to  be  liquidated  or 
"  made  clear,"  and  then  the  writ  can  be  specially  indorsed. 

Illustrations. 

A  solicitor's  bill  is  within  the  rule,  although  it  is  subject  to  taxation. 
Smith  v.  Eduxtrdes,  22  Q.  B.  D.  10;  58  L.  J.  Q.  B.  227;  37 

W.  B.  112;  60  L.  T.  10. 
Shortal  v.  Farrell,  Ir.  B.  3  0.  L.  506. 
Lumley  v.  Brooks,  41  Ch.  D.  323 ;  58  L.  J.  Ch.  404 ;  37  W.  B. 

454 ;  61  L.  T.  172. 


*  The  old  action  of  debt  lay  only  for  a  sum  certain. 

t  By  "  B.  S.  0.  Appendix  A,"  or  "  B,"  or  "  C,"  is  meant  one  or  other . 
of  the  Appendices  of  Precedents  of  Writs,  Notices,  or  Pleadings,  which 
are  attached  to  the  Bules  of  the  Supreme  Court  of  November,  1883.    By 
"  Precedent,  No.  — ,"  I  refer  to  the  Appendix  of  Precedents  at  the  end  " 
of  this  book.  •  -» 
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A  olaim  on  a  common  money  bond  under  the  statute  4  &  5  Anne,  o.  16; 
b.  12,  is  within  the  rule  (see  Precedent,  No.  47) ;  a  olaim  on  any  other 
bond  is  not  (post,  p.  189).  (As  to  this  distinction  between  bonds,  see 
post,  p.  187.) 

Tuther  v.  Caralampi,  21  Q.  B.  D.  414;  37  W.  B.  94 ;  59  L.  T. 

141. 
Gerrard  v.  Clowes,  (1892)  2  Q.  B.  11 ;  61  L.  J.  Q.  B.  487 ;  67 
L.  T.  204. 
A  writ  may  be  specially  indorsed  with  a  olaim  for  arrears  of  rent,  but 
not  for  damages  for  breach  of  a  covenant  to  repair. 
Lloyd  v.  Byrne,  22  L.  B.  Ir.  269. 
Clarke  v.  Berger,  36  W.  B.  809. 
Damages  for  wrongful  dismissal  are  unliquidated ;  because  the  plaintiff 
may  have  obtained  a  better  situation  within  a  week  of  his  dismissal. 

And  see  Knight  v.  Abbott,  10  Q.  B.  D.  11 ;  52  L.  J.  Q.  B.  131 ; 
31  W.  B.  505 ;  49  L.  T.  94. 
A  claim  by  a  mortgagee  for  principal  and  interest  may  be  specially 
indorsed,   although  the  plaintiff  has  appointed  a   receiver  to  receive 
the  rents  of  the  mortgaged  property.    But  see  pp.  53,  54. 

Lynde  v.  Waithman,  (1895)  2  Q.  B.  180 ;  64  L.  J.  Q.  B.  762 ;  72 

L.  T.  857. 

The  writ  may  be  specially  indorsed  in  an  action  brought   on  any 

foreign  or  colonial  judgment,  which  in  that  foreign  country  or  colony 

finally  and  conclusively  establishes  the  existence  of  a  debt  between  the 

parties. 

Granty.  Easton,  13  Q.  B.  D.  302;  53  L.  J.  Q.  B.  68;  32  W.  B. 

239 ;  49  L.  T.  645. 
Nouvion  v.  Freeman,  15  App.  Oas.  1 ;  59  L.  J.  Oh.  337 ;   38 
W.  B.  581 ;  62  L.  T.  189. 
But  not  in  an  action  for  arrears  of  alimony  pendente  lite  ;  the  Probate 
and  Divorce  Division  must  enforce  its  own  order. 

Bailey  v.  Bailey,  13  a  B.  D.  855 ;  53  L.  J.  Q.  B.  583;  32  W.  B. 
856 ;  50  L.  T.  722. 
A  claim  against  the  separate  estate  of  a  married  woman  may  be 
specially  indorsed. 

Scott  v.  Morley,  20  Q.  B.  D.  120 ;  57  L.  J.  Q.  B.  43;  36  W.  B. 

67 ;  57  L.  T.  919. 
Downe  v.  Fletcher  and  Wife,  21  Q.  B.  D.  11 ;  36  W.  B.  694 ;  59 
L.  T.  180. 

Head  (F)  of  Order  III.  r.  6,  is  only  intended  to  apply  to  dear 
and  simple  oases  where  there  is  no  dispute  as  to  the  existence  of 
the  relation  of  landlord  and  tenant  between  the  parties,  e.  g.9 
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where  the  defendant  has  paid  rent  to  the  plaintiff,  or  has  other- 
wise estopped  himself  from  denying  the  plaintiff's  title.  {Casey 
v.  Hellyer,  17  Q.  B.  D.  97 ;  55  L.  J.  Q.  B.  207 ;  Jones  v.  Stone, 
(1894)  A.  C.  122  ;  63  L.  J.  P.  0.  68 ;  70  L.  T.  174.) 

Illustrations. 

A  claim  by  a  landlord  to  recover  possession  of  the  demised  premises  on 
the  ground  that  the  tenant  has  committed  a  forfeiture  is  not  within 
Order  UL.  r.  6. 

Burns  v.  Walford,  (1884)  W.  N.  31. 

Arden  y.  Boyce,  (1894)  1  Q.  B.  796 ;  63  L.  J.  a  B.  338 ;  42 

W.  B.  364 ;  70  L.  T.  480. 

A  mortgagor,  -who  by  the  terms  of  the  mortgage  deed  attorns  tenant 

to  the  mortgagee,  is  a  tenant  within  Order  HL  r.  6  (F) ;  and  judgment 

can  be  signed  against  him  under  Order  XIV.  if  the  tenancy  has  been 

duly  determined. 

Kemp  v.  Lester,  (1896)  2  Q.  B.  162 ;  65  L.  J.  Q.  B.  532 ;  44 

W.  B.  453 ;  74  L.  T.  268. 
And  see  Daubuz  v.  Lavington,  13  Q.  B.  D.  347 ;  53  L.  J.  Q.  B, 

283 ;  32  W.  B.  772 ;  51  L.  T.  206. 
Hall  y.  Comfort,  18  Q.  B.  D.  11 ;  56  L.  J.  Q.  B.  185. 

The  advantage  of  having  a  -writ  specially  indorsed  is 
threefold : — 

(1.)  If  the  defendant  does  not  appear  to  the  writ,  the 
plaintiff  can  at  once,  without  any  leave,  sign  final 
judgment  for  the  full  amount  claimed,  on  filing  an 
affidavit  that  the  writ  was  properly  served. 

(2.)  If  the  defendant  does  appear  to  the  writ,  the  plain- 
tiff can  take  out  a  summons  under  Order  XIV., 
and  if  the  defendant  fails  to  show  that  he  has  any 
defence,  the  master  will  give  the  plaintiff  leave  to  sign 
final  judgment ;  if  the  defendant  shows  only  a  very 
weak  or  shadowy  defence,  the  master  will  order  him 
to  pay  a  sum  of  money  into  Court  within  so  many 
days,  as  a  proof  of  bona  fides,  otherwise  judgment  to 
be  signed  against  him  for  that  sum.  Bee  post f  p.  52. 
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(3.)  If  no  summons  be  taken  out  under  Order  XIV.,  or  if  on 
the  hearing  of  such  summons  the  defendant  obtains 
leave  to  defend,  then  the  defendant  pleads  at  onoe 
to  the  special  indorsement ;  no  further  Statement  of 
Claim  can  be  delivered  (except  by  way  of  amendment 
under  Order  XX.  r.  1). 

Henoe  a  plaintiff  should,  as  a  rule,  specially  indorse  his  writ 
whenever  he  can. 

But  Order  XIV.  only  applies  where  the  defendant  has 
appeared  to  a  writ  of  summons  specially  indorsed  with  a  claim 
under  Order  HE.  r.  6.  And  by  the  express  words  of  Order  III. 
r.  6,  a  writ  oan  only  be  specially  indorsed  "  where  the  plaintiff 
seeks  only  to  reoover  a  debt  or  liquidated  demand  in  money,"  &o. 
Henoe,  unless  the  whole  of  the  plaintiff's  cause  of  action  falls 
under  one  or  other  of  the  six  heads  set  out  on  p.  39,  the  writ 
is  not  speoially  indorsed.  Still,  if  a  claim  not  within  Order  III. 
r.  6,  be  included  in  a  writ  otherwise  specially  indorsed,  the 
master  may  now,  "  if  he  shall  think  fit,  forthwith  amend  the 
indorsement  by  striking  out  such  claim,  or  may  deal  with  the 
claim  specially  indorsed  as  if  no  other  claim  had  been  included 
in  the  indorsement,  and  allow  the  action  to  proceed  as  respects 
the  residue  of  the  claim."    (Order  XXV.  r.  1  (b).) 

But  it  is  safer  not  to  rely  upon  this  indulgence.  If  the  plaintiff 
has  a  cause  of  action  which  is  within  Order  HI.  r.  6,  and  also  other 
causes  of  action  connected  with  the  former,  but  not  within  that  rule, 
it  will  generally  be  found  the  best  plan  to  begin  by  indorsing  the 
writ  specially  with  such  claims  only  as  are  within  it.  Then  apply 
under  Order  XIV.,  if  the  defendant  appears.  If  the  plaintiff 
succeeds  under  Order  XIV.,  a  fresh  action  can  be  brought  for  the 
other  claims,  with  a  writ  generally  indorsed.  If  he  is  unsuccessful 
in  obtaining  final  judgment  summarily,  he  can  at  once  (before  the 
defendant  delivers  his  Defence)  put  in  an  Amended  Statement  of 
Claim,  embracing  all  his  claims;  this  can  be  done  without  any 
leave  or  order,  and  without  any  amendment  or  re-service  of  the 
writ.    (Order  XXV111.  r.  2 ;  Order  XX.  r.  4.) 
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Illustrations, 

If  the  plaintiff  includes  in  his  writ  a  single  unliquidated  claim,  the  writ 
is  not  specially  indorsed. 
So  held,  where  the  plaintiff  asked  for — 

(a)  money  due  under  a  mortgage  and  foreclosure. 

Hill  y.  SideboUom,  47  L.  T.  224. 

(b)  payment  of  a  liquidated  sum  and  an  injunction. 

Yeatman  v.  Snow,  28  W.  B.  574. 
(o)  payment  of  debt  and  interest,  foreclosure  or  sale,  and  a  receiver. 

Imbert- Terry  v.  Carver,  34  Ch.  D.  506;   56  L.  J.  Oh.  716;  35 
W.  B.  328 ;  56  L.  T.  91. 

(d)  rent  and  a  claim  for  use  and  occupation. 

Ourney  v.  Small,  (1891)  2  Q.  B.  584;   60  L.  J.  a  B.  774;  65 
L.  T.  754. 

(e)  rent  and  a  claim  for  dilapidations. 

Clarke  v.  Berger,  36  W.  R.  809. 

(f)  price  of  goods  sold  and  delivered,  and  a  claim  for  interest  under  the 
statute  3  &  4  Will.  IV.,  c.  42,  s.  28. 

Sheba  Gold  Mining  Co.  v.  Trubshawe,  (1892)  1  Q.  B.  677;    6i 

L.  J.  Q.  B.  219 ;  40  W.  B.  381 ;  66  L.  T.  228. 
WiUca  v.  Wood,  (1892)  1  Q.  B.  684;   61  L.  J.  Q.  B.  516;  40 

W.  B.  418 ;  66  L.  T.  520. 

(g)  money  paid  by  the  plaintiff  to  the  use  of  the  defendant,  and  a  claim 
for  interest  from  the  time  of  the  plaintiff's  payment  till  payment  o* 
judgment. 

Ryley  y.  Master,  (1892)  UB,  674 ;   61  L.  J.  a  B.  219 ;  40 
W.  B.  381 ;  66  L.  T.  228. 
(h)  money  lent,  and  a  similar  claim  for  interest. 

Paxton  v.  Baird,  (1893)  1  Q.  B.  139;   62  L.  J.  Q.  B.  176;  41 
W.  B.  88 ;  67  L.  T.  623. 

A  special  indorsement  is  a  Statement  of  Claim,  and  should  be 
so  headed.  It  should  conclude  by  naming  the  place  for  trial, 
and  be  signed  by  the  counsel  or  solicitor  who  drafted  it* 
(Cassidy  8f  Co.  v.  M'Aloon,  32  L.  E.  Ir.  368.)  No  other 
Statement  of  Claim  dan  be  delivered  (except  as  an  Amended 
Statement  of  Claim),  even  though  the  defendant  on  appearing 
expressly  demands  one.  > 

It  must  contain  full  particulars  with  dates  and  items  sufficient 
to  inform  the  defendant  specifically  what  is  the  claim  that  is 
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made  against  him,  so  that  he  may  be  able  to  make  up  his  mind 
whether  he  will  pay  or  fight.  ( Walker  v.  Hicks,  3Q.B.D.8; 
47  L.  J.  Q.  B.  27;  Smith  v.  Wilson,  5  C.  P.  D.  25;  49  L.  J. 
C.  P.  96;  28  W.  E.  57;  41  L.  T.  433;  Bickers  y.  Speight, 
22  Q.  B.  D.  7;  58  L.  J.  Q.  B.  42;  37  W.  E.  139.)  The 
indorsement  must  also  state  all  material  facts  neoessary  to 
constitute  a  oomplete  cause  of  action.  The  more  concisely  such 
material  facts  are  stated  the  better.  "  But,  if  a  man  employs 
the  machinery  of  the  speoially  indorsed  writ,  he  must  make  his 
indorsement  a  full  and  complete  statement  of  his  cause  of 
action."  (Per  Lord  Coleridge,  0.  J.,  in  Fruhauf  v.  Grosvenor 
8f  Co.,  67  L.  T.  at  p.  351.    See  Precedents,  Nos.  36—43.) 

This,  it  is  submitted,  is  clear  law,  although  there  are  two  oases 
reported  in  which  the  Court  laid  down  a  less  strict  role.  In  both 
the  objection  taken  to  the  indorsement  was  of  a  purely  technical 
character.  In  Satchwell  v.  Clarke,  66  L.  T.  641  ;  8  Times  L.  R  592, 
the  Court  of  Appeal  decided  that  where  the  plaintiff's  claim  was  for 
a  certain  sum  for  principal  and  interest  due  to  him  as  the  assignee 
of  a  mortgage  debt  due  from  the  defendant,  the  writ  was  specially 
indorsed,  although  it  did  not  state  that  express  notice  in  writing 
of  the  assignment  had  been  given  to  the  defendant.  After  the 
defendant  had  appeared,  and  before  taking  out  a  summons  under 
Order  XIY.,  the  plaintiff  amended  his  writ  by  adding  a  distinct 
averment  that  the  defendant  had  express  notice  in  writing  of  the . 
assignment.  But  such  an  amendment,  as  the  law  then  stood,  came 
too  late.  (See  Gurney  v.  Small,  (1891)  2  Q.  B.  584.)  Hence,  in 
order  to  do  substantial  justice,  the  Court  had  to  decide  that  the 
original  indorsement  was  good  without  the  amendment.  And, 
>,    undoubtedly,  Fry  and  Lopes,  L.J  J.,  were  inclined  to  hold  that  it 

2  was  not  "  necessary,  in  order  to  make  the  writ  a  specially  indorsed 
tC  writ,  to  have  everything  set  out  in  the  indorsement  that  is  requisite 
£    in  a  Statement  of  Claim."    This  was,   however,  decided  before 

Fruhauf  v.  Grosvenor  Sf  Co.     After  that  case  a  somewhat  similar 
^    point  came  before  a  Divisional  Court  in  Bradley  v.   Chamberlyn, 

3  (1893)  1  Q.  B.  439 ;  41  W.  R  300 ;  68  L.  T.  413.     There  the  only 
•    fault  that  could  be  found  with  the  indorsement  was,  that  it  did  not 

contain  an  express  averment  of  the  due  performance  of  a  condition 

CO 

■ 
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precedent.  This  would  not  be  necessary  in  a  Statement  of  Claim 
delivered  separately.  By  the  express  words  of  Order  XTX.  r.  14, 
"An  averment  of  the  performance  or  occurrence  of  all  conditions 
precedent  necessary  for  the  case  of  the  plaintiff  or  defendant  shall 
be  implied  in  his  pleading  " ;  and  therefore  in  his  special  indorse- 
ment, which  is  a  pleading.  But  this  rule  was  never  cited  to  the 
Court,  nor  were  the  decisions  in  Anlaby  v.  Pralorius,  nor  Cassidy 
Sf  Co,  v.  M'Aloon.  The  defendant  had  filed  no  affidavit  of  merits, 
but  relied  merely  on  this  technical  point,  which  the  Court  rightly 
overruled ;  but,  unfortunately,  on  the  ground  that  "  a  writ  may  be 
specially  indorsed,  although  it  does  not  contain  an  averment  which 
would  be  material  in  a  Statement  of  Claim  " — a  ground  which  is 
certainly  inconsistent  with  the  prior  decisions  that  a  special  indorse- 
ment  w  a  Statement  of  Claim. 

Illustrations. 

"  Where  the  writ  is  specially  indorsed  under  Order  HE.  r.  6,  no  further 
Statement  of  Claim  shall  be  delivered,  but  the  indorsement  on  the  writ 
shall  be  deemed  to  be  the  Statement  of  Claim." 
Order  XX.  r.  1  (a). 
"The  writ  specially  indorsed  under  Order  m.  r.  6,  is  a  Statement  of 
Claim." 

Per  Lopes,  L.  J.,  in  Anlaby  v.  Pra&orius,  20  Q.  B.  D.  at  p.  770  ; 
57  L.  J.  Q.  B.  287  ;  36  W.  B.  487 ;  58  L.  T.  671. 
In  order  to  enable  a  plaintiff:  to  obtain  summary  judgment  under 
Order  XIV.,  his  writ  must  be  specially  indorsed  with  a  "  Statement  of 
Claim,"  bo  headed,  and  signed  at  the  foot  by  the  person  who  drafted  it. 
Such  heading  and  signature  arc  valuable  as  the  only  distinct  indications 
from  which  the  defendant  can  learn  that  he  is  served,  not  only  with  a 
writ  of  summons  to  which  he  must  appear,  but  also  "  with  a  Statement 
of  Claim  to  which  he* must  plead." 

Cassidy  <fc  Co.  v.  M 'Aloon,  32  L.  B.  Ir.  368. 
The  indorsement  must  expressly  state   the   contract  on  which  the 
plaintiff  sues,  and  show  that  the  defendant  is  liable  thereunder. 
Beaton  v.  Clarke  and  others,  28  L.  B.  Ir.  514. 
It  is  of  no  avail  to  set  out  such   contract  in  an  affidavit   under 
Order  XIV. 

Gold  Ores  Reduction  Co.,  Limited  v.  Parr,  (1892)  2  Q.  B.  14;  61 
L.  J.  Q.  B.  522 ;  40  W.  B.  526 ;  66  L.  T.  687. 
But  it  will  be  sufficient  if  facts  be  alleged  from  which  the  contract  sued 
on  can  be  properly  inferred. 

Mere  Dositbie  v.  Paget  Palmer,  27  L.  J.  Notes  of  Oases,  24. 
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"The  plaintiffs  claim  is  for  £ ,  balance  of  account  for  goods 

sold,"  is  not  a  special  indorsement,  because  no  dates  are  given. 

Painter  v.  Wallis,  Times  for  November  5th,  1878,  overruling 

Lush,  J.,  in  Anon.,  (1875)  W.  N.,  at  p.  220. 

Jackson  v.  Kelly,  12  Ir.  L.  T.  136. 

M'Cawley  v.  Campbell,  4  L.  B.  Ir.  410. 

Phelan  v.  Shanks,  18  Ir.  L.  T.  13. 

Parfaites  Freres  v.  Dickinson,  38  L.  T.  178. 

But  this  defect  will  be  cured  if  the  indorsement  refers  to  some  account 

already  rendered  which  contains  the  necessary  particulars. 

Aston  v.  Hurwitz,  41  L.  T.  521. 

The  defendant  is  entitled  to  know  how  the  balance  claimed  is  arrived 

at. 

Manchester  Advance  Bank  v.  Walton,  62  L.  J.  Q.  B.  158 ;    68 

L.  T.  167. 

A  claim  for  rent  must  state  the  dates  at  which  the  rent  claimed  fell 

due. 

Beaufort  v.  Ledwith,  (1894)  2  Ir.  B.  16. 

In  any  action  on  a  bill  of  exchange,  promissory  note,  or  cheque,  full 
particulars  of  the  amount  and  date  of  the  negotiable  instrument,  and  of 
the  parties  thereto,  must  be  given  on  the  writ. 

Walker  v.  Hicks,  3  Q.  B.  D.  8 ;  47  L.  J.  Q.  B.  27 ;  26  W.  B.  113; 
37  L.  T.  529. 
Merely  setting  out  a  true  copy  of  the  cheque  sued  on,  without  more,  is 
not  a  sufficient  indorsement. 

Northern  Banking  Co.  v.  Bailey,  (1894)  2  Ir.  B.  18. 
Where  a  writ  is  specially  indorsed  with  a  claim  for  the  purchase- 
money  of  land  sold  by  the  plaintiff  to  the  defendant,  the  indorsement 
must  allege  that  the  defendant  had  accepted  the  title. 
Leader  v.  Tod-Ueatly,  (1891)  W.  N.  38. 
In  an  action  brought  against  the  drawer  of  a  dishonoured  cheque,  no 
order  for  summary  judgment  will  be  made  under  Order  XIV.,  unless 
and  until  the  indorsement  on  the  writ  contains  either  an  allegation 
that  notice  of  dishonour  was  given  to  the  drawer,  or  a  statement  of  the 
facts  excusing  the  giving  of  suoh  notice. 

Fruhaufy.  Grosvenor  &  Co.,  61  L.  J.  Q.  B.  717;  67  L.  T.  850; 

8  Times  L.  B.  744. 
Boberts  v.  Plant,  (1895)  1  a  B.  597 ;   64  L.  J.  a  B.  347 ;  43 
W.  B.  308 ;  72  L.  T.  181. 
But  a  special  indorsement  need  not  contain  an  averment  that  a  condi- 
tion precedent  has  been  duly  performed* 
Order  XTX.  r.  14. 

Bradley  v.  Chamberlyn,  (1893)  1Q.B.  439 ;  41  W.  B.  300 ;  68 
L.  T.  413. 
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In  an  action  for  the  recovery  of  land  by  a  landlord  against  tenants 
whose  term  had  expired,  the  writ  was  indorsed  under  Order  m.  r.  6  (F). 
The  date  of  the  lease  and  the  mode  of  devolution  of  the  lessee's  interest 
on  the  defendants  were  duly  stated ;  but  not  the  length  of  the  term. 
Held,  a  good  special  indorsement;  for  it  gave  the  defendants  sufficient 
information. 

Eanmer  v.  Clifton  and  others,  (1894)  1  Q.  B.  238 ;  42  W.  B.  287 ; 
10  B.  66. 

Claim  of  Interest  on  a  Specially  Indorsed  Writ 

A  claim  for  interest  may  be  inoluded  in  a  speoial  indorsement, 
provided  facts  be  also  alleged  whioh  entitle  the  plaintiff  to  such 
interest.  There  are  four  distinct  cases  to  which  different 
considerations  apply. 

1.  In  the  case  of  a  bill  of  exchange,  promissory  note,  cheque, 
or  any  other  negotiable  instrument  to  which  the  Bills  of  Exchange 
Act,  1882,  applies,  interest  may  be  claimed  not  only  up  to  date 
of  writ,  but  also  till  payment  or  judgment.  And  the  expenses 
of  noting  and  protesting  the  bill  may  also  be  claimed  on  a 
specially  indorsed  writ.  The  Act  expressly  declares  that  such 
claims  for  interest  and  expenses  are  to  be  "  deemed  to  be  liqui- 
dated damages."  (See  London  and  Universal  Bank  v.  Clancarty, 
(1892)  1  Q.  B.  689 ;  61  L.  J.  Q.  B.  225  ;  40  W.  E.  411 ;  66 
L.  T.  798 ;  Latcrence  8f  Sons  v.  Willcocks,  (1892)  1  Q.  B.  696 ; 
61  L.  J.  Q.  B.  519  ;  40  W.  E.  419  ;  66  L.  T.  511 ;  Dando  v. 
Boden,  (1893)  1  Q.  B.  318 ;  62  L.  J.  Q.  B.  339 ;  41  W.  E. 
285 ;  68  L.  T.  90.) 

It  will  be  well  for  the  plaintiff  in  such  a  case  to  follow  the  form 
approved  by  the  Court  of  Appeal  in  Lawrence  if  Sons  v.  Willcocks, 
which  is  set  out,  post,  pp.  356,  357  (Precedent,  No.  36). 

2.  In  the  oase  of  a  common  money  bond  conditioned  for  the 
repayment  of  half  the  amount  with  interest  (see  post,  p.  187),  the 
plaintiff  may  specially  indorse  his  writ  and  obtain  judgment 
under  Order  XIV.  for  half  the  amount  named  on  the  face  of 
the  bond,  with  interest  thereon  up  to  date  of  judgment.     For  at 
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law  the  plaintiff  was  formerly  entitled  to  the  fall  amount,  which 
is  dearly  "  a  liquidated  demand  " ;  the  reduction  is  a  relief 
aooorded  to  the  defendant,  only  on  equitable  terms,  which  would 
include  the  payment  of  all  interest  at  a  fair  percentage.  (Ger- 
rard  v.  Clowes,  (1892)  2  Q.  B.  11 ;  61  L.  J.  Q.  B.  487 ;  67 
L.  T.  204.     See  Precedent,  No.  47.) 

3.  Interest  may  also  be  payable  by  agreement,  express  or 
implied,  or  it  may  be  fixed  by  some  statute.  In  such  cases  the 
agreement  to  pay  interest  at  the  rate  claimed,  or  the  facts  from 
which  suoh  an  agreement  can  be  implied,  or  the  facts  which 
bring  the  case  within  such  statute,  must  be  sufficiently  alleged 
on  the  writ  (not  merely  in  the  affidavits),  and  then  interest  at 
the  rate  agreed  may  dearly  be  claimed  up  to  date  of  writ. 
Can  it  be  also  safely  claimed  "  till  payment  or  judgment "  ?  I 
think  not.  In  the  absence  of  any  express  enactment  enabling 
him  so  to  do,  a  plaintiff  has  no  right  to  indorse  his  writ  with 
any  daim  that  has  not  at  that  moment  arisen. 

In  my  opinion,  the  authorities  do  not  justify  the  general  state- 
ment made  on  p.  229  of  the  Annual  Practice  for  1897,  that 
"  wherever  a  daim  for  interest  up  to  the  date  of  the  writ  may 
properly  be  induded  in  a  special  indorsement,  a  daim  for  accruing 
interest  until  payment  or  judgment  at  an  ordinary  rate  may  also  be 
added."  The  case  of  a  negotiable  instrument  is  governed  by  a 
special  statute.  The  Court,  in  London  and  Universal  Bank  v. 
Clancarty,  found  in  sub-sect.  (2)  of  sect.  57  of  the  Bills  of  Exchange 
Act,  1882,  the  words  ''with  interest  thereon  until  the  time  of 
payment,"  and  they  read  these  words  into  sub-sect.  (1).  (See  (1892) 
1  Q.  B.  at  p.  695.)  Therefore,  in  any  case  to  which  that  Act 
applies,  it  is  safe  to  claim  interest  till  payment  or  judgment.  But 
the  derision  will  not  avail  a  plaintiff  whose  action  is  not  brought 
on  a  negotiable  instrument  within  that  Act ;  he  is  bound  by  the 
ruling  in  Sheba  Gold  Mining  Co.  v.  Trubshawe,  (1892)  1  Q.  B.  at 
p.  682  : — "A  man  who  is  to  be  proceeded  against  summarily  for 
judgment  should  know  exactly  how  much  he  has  to  pay  if  he 
wishes  to  stay  the  action,  and  should  not  be  called  upon  to  take 
the  risks  of  calculation." 
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And  there  is  really  no  hardship  in  this.  If  the  defendant  does  not 
appear,  the  plaintiff  may,  by  the  express  words  of  Order  XDX  r.  3, 
"  enter  final  judgment  for  any  sum  not  exceeding  the  sum  indorsed 
on  the  writ,  together  with  interest  at  the  rate  specified  (if  any),  or 
(if  no  rate  be  specified)  at  the  rate  of  five  per  cent,  per  annum,  to 
the  date  of  the  judgment,  and  costs."  If  the  defendant  appears, 
the  plaintiff  can  apply,  under  Order  XIV.,  "for  liberty  to  enter 
final  judgment  for  the  amount  so  indorsed,  together  with  interest, 
if  any."  This  clearly  means  interest  to  date  of  judgment,  when 
interest  to  date  of  writ  is  already  indorsed.  Should  leave  be  given 
to  the  defendant  to  defend  the  action,  the  plaintiff,  if  successful, 
must  apply  to  the  judge  at  the  trial  for  interest  from  date  of  writ 
to  judgment.  (See  Earl  Poulett  v.  Viscount  Hill,  (1893)  1  Ch.  277; 
62  L.  J.  Ch.  466.)  From  the  date  of  the  judgment  he  will  be 
entitled  to  interest  at  the  rate  of  four  per  cent,  on  the  amount  of 
the  judgment  and  costs,  under  the  statute  1  &  2  Yict.  c.  110,  s.  17. 

4.  In  any  other  case,  if  interest  can  be  recovered  at  all,  it 
must  be  under  the  Statute  3  &  4  Will.  IV.  o.  42,  ss.  28,  29, 
which  enables  a  jury,  in  certain  cases,  to  award  interest  as 
damages.  A  judge  now  has  the  same  power.  (L.  C.  Sf  D. 
Bail.  Co.  v.  8.  E.  Rail  Co.,  (1892)  1  Ch.  146.)  Suoh  a  claim 
cannot  be  specially  indorsed;  it  is  clearly  unliquidated;  the 
jury  fix  the  rate  of  interest ;  indeed  they  are  not  bound  to  give 
any  interest  at  all.  (See  post,  p.  U47,  ».)  If  the  plaintiff 
hopes  to  obtain  judgment  under  Order  XTV.,  he  should  omit 
all  reference  to  such  a  claim  on  his  writ,  but  add  it  after  the 
summons  has  been  disposed  of,  in  case  the  defendant  has 
obtained  leave  to  defend.     {Ante,  p.  43.) 
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Chapter  IV. 
PROCEDURE  UNDER  ORDER  XIV. 

Whenever  a  plaintiff  oan  show  to  the  satisfaction  of  a  master 
or  a  judge  that  he  has  a  cause  of  action  which  the  defendant 
oannot  answer,  "  he  may  sign  judgment  at  onoe  without  going 
through  all  the  unnecessary  and  expensive  preliminaries  to  a 
trial  or  the  expense  of  the  trial  itself.  It  is  a  strong  thing  to 
give  such  a  power  to  a  judge,  and  this  Court  and  all  the 
Courts  have  said,  therefore,  that  they  would  watch  strictly  the 
exercise  of  that  power.  But  they  did  not  mean  by  that  that 
they  would  give  effect  to  every  pettifogging  objection  which  the 
ingenuity  of  a  defendant  could  raise."  {Per  Lord  Esher, 
M.  R.,  in  Roberta  v.  Plant,  14  R.  225-6.) 

It  is  only  when  his  writ  is  specially  indorsed  under  Order  III. 
r.  6  (ante,  p.  39),  that  a  plaintiff  can  ask  for  summary  judg- 
ment. And  he  must  remember  that  Order  XIV.  is  only 
intended  to  apply  to  cases  where  there  is  no  substantial  dispute 
as  to  the  facts  or  the  law.  The  procedure  is  as  follows : — An 
affidavit  must  be  made  either  by  the  plaintiff  himself  or  by 
some  other  person  who  oan  swear  positively  to  the  facts,  veri- 
fying the  cause  of  action  and  the  amount  claimed  (if  any),  and 
stating  that  in  his  belief  there  is  no  defence  to  the  action. 
Armed  with  this  affidavit,  the  plaintiff  takes  out  a  summons 
before  a  master  at  chambers  for  leave  to  sign  final  judgment 
for  the  amount  indorsed  on  his  writ,  together  with  interest,  if 
any,  or  for  the  recovery  of  the  land  (with  or  without  rent  or 
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mesne  profits),  as  the  oase  may  be,  and  oosts.  The  summons  is 
returnable  not  less  than  four  clear  days  after  it  has  been 
served  on  the  defendant  or  his  solicitor.  And  with  the  sum- 
mons must  be  served  a  copy  of  the  affidavit  and  of  the  exhibits 
referred  to  therein.  The  application  may  be  made  even  after 
delivery  of  a  Defence ;  but  the  plaintiff  will  have  to  explain  the 
delay.  (McLardy  v.  Slateum,  24  Q.  B.  D.  504 ;  59  L.  J.  Q.  B. 
154.) 

Plaintiff's  Affidavit. 

The  plaintiff's  affidavit  must  be  filed  when  the  summons  is  issued. 
The  rule  laid  down  in  Begg  v.  Cooper,  27  W.  R.  224  ;  40  L.  T.  29, 
is  not  followed  at  Chambers.  At  the  date  of  that  decision  the  words 
"accompanied  by  a  copy  of  the  affidavit  and  exhibits  referred  to 
therein  "  were  not  in  the  rule.  It  is  sufficient  if  the  affidavit  verify 
the  cause  of  action  in  general  terms  and  by  reference  to  the  indorse- 
ment. It  need  not  explicitly  repeat  every  allegation  made  on  the 
writ.  {May  v.  Childley,  (1894)  1  a  B.  451 ;  63  L.  J.  a  B.  355 ; 
10  E.  423.) 

The  defendant  may  show  cause  against  the  application  by 
affidavit,  or  (except  in  actions  for  the  recovery  of  land)  by 
offering  to  bring  into  Court  the  sum  indorsed  on  the  writ,  or 
the  master  may  allow  the  defendant  to  be  examined  upon  oath. 
His  affidavit  must  state  whether  the  defence  alleged  goes  to  the 
whole  or  to  part  only,  and  (if  so)  to  what  part  of  the  plaintiff's 
claim.  The  master  may,  if  he  thinks  fit,  order  the  defendant, 
or  in  the  oase  of  a  corporation,  any  officer  thereof,  to  attend  and 
be  examined  upon  oath,  or  to  produce  any  leases,  deeds,  books, 
or  documents,  or  copies  of  or  extracts  therefrom.  (Order  XIV. 
r.  3.)  The  master  may  give  leave  to  defend  unconditionally, 
or  subject  to  such  terms  as  to  giving  security,  or  time,  or  mode 
of  trial,  or  otherwise,  as  he  may  think  fit  (r.  6).  But  unless 
the  defendant,  by  affidavit,  or  by  his  own  vivA  voce  evidence,  or 
otherwise,  satisfies  the  master  that  he  has  a  good  defenoe  to  the 
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action  on  the  merits,  or  discloses  such  faots  as  may  be  deemed 
sufficient  to  entitle  him  to  defend,  the  master  will  make  an 
order  empowering  the  plaintiff  to  enter  judgment  for  the 
amount  indorsed  on  his  writ — in  a  proper  case,  with  interest. 
(Order  XIV.  r.  1.) 

Defendant* 8  Affidavit. 

The  defendant  is  not  bound  in  his  affidavit  to  show  a  good 
defence  on  the  merits.  Bule  1  clearly  contemplates  that  other  facts 
"  may  be  deemed  sufficient  to  entitle  him  to  defend."  "  If,  there- 
fore, the  defendant  shows  such  a  state  of  facts  as  leads  to  the 
inference  that  at  the  trial  of  the  action  he  may  be  able  to  establish 
a  defence  to  the  plaintiff's  claim,  he  ought  not  to  be  debarred  of  all 
power  to  defeat  the  demand  made  upon  him  ....  and  leave  to 
defend  may  be  granted  either  unconditionally  or  upon  such  terms 
as  may  be  thought  just."  {Per  Brett,  L.  J.,  in  Ray  v.  Barker, 
4  Ex.  D.  at  p.  283.)  Where  the  case  set  up  by  the  defendant 
appears  to  be  shadowy,  but  it  cannot  be  said  that  the  action  is 
absolutely  undefended,  the  master  will  generally  order  the  defendant 
to  bring  money  into  Court.  But  whenever  a  probable  defence, 
either  in  fact  or  law,  sufficiently  appears,  the  defendant  is  entitled 
to  unconditional  leave  to  defend.  {Ward  v.  Plumbley,  6  Times 
L.  E.  198;  Electric  Corporation  v.  Thomson- Houston,  10  Times 
L.  E.  103.) 

A  technical  defence,  such  as  the  Statute  of  Limitations,  is  sufficient. 
But  it  must  be  a  defence.  An  affidavit  merely  pleading  poverty, 
or  showing  hardship,  or  a  remedy  over  against  a  third  person,  will 
not  avail.  Where  the  plaintiff  claims  interest  at  an  exorbitant  rate, 
but  his  demand  is  in  other  respects  unanswerable,  the  defendant 
will  be  ordered  to  bring  into  Court  the  sum  advanced  and  interest 
at  the  rate  of  5  per  cent.,  and  allowed  to  defend  as  to  the  residue. 
{Parker  v.  Brand,  7  Times  L.  E.  462.)  Where  the  defendant  has 
no  defence,  but  a  good  counter-claim  for  a  larger  amount  than  the 
claim,  the  plaintiff  is  entitled  to  have  judgment  on  his  claim,  but 
execution  will  be  stayed  until  after  the  trial  of  the  counter-claim. 
{Sheppards  fr  Co.  v.  Wilkinson,  (C.  A.)  6  Times  L.  E.  13.)  If  a 
receiver  has  been  appointed  who  has  received  moneys,  so  that  an 
account  will  have  to  be  taken,  no  order  for  summary  judgment  will 
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be  made,  as  the  amount  due  to  the  plaintiff  has  thus  been  rendered 
uncertain.  (Lynde  v.  Waithman,  (1895)  2  Q.  B.  180  ;  64  L.  J.  Q.  B. 
762  ;  72  L.  T.  857.) 

And  the  probable  defence  must  be  stated  with  sufficient  particu- 
larity to  be  at  least  plausible.  A  general  statement,  "I  do  not 
owe  the  money,"  or  a  vague  suggestion  of  fraud  or  other  miscon- 
duct, will  not  suffice.  "  General  allegations,  however  strong  may 
be  the  words  in  which  they  are  stated,  are  insufficient  to  amount  to 
an  averment  of  fraud  of  which  any  Court  ought  to  take  notice." 
( Wallingford  v.  Mutual  Society }  5  App.  Oas.  at  p.  697 ;  50 
L.  J.  Q.  B.  49 ;  29  W.  E.  81  ;  43  L.  T.  258 ;  and  see  the 
remarks  of  Lords  Hatherley  and  Blackburn,  5  App.  Cas.  pp.  701, 
704.) 

The  defendant  often  relies  on  the  technical  defence  that  the 
writ  is  not  properly  indorsed.  For  Order  XTV.  only  applies 
where  the  writ  is  specially  indorsed  in  accordance  with 
Order  III.  r.  6,  a  rule  which  is  limited  to  "  aotions  where  the 
plaintiff  seeks  only  to  recover  a  debt  or  liquidated  demand  in 
money."  Henoe  the  indorsement  may  be  defeotive  in  two 
ways : — 

(i.)  A  portion  of  the  plaintiff's  claim  may  be  in  its  nature  unli- 
quidated, and,  therefore,  incapable  of  being  specially  indorsed. 

(ii.)  The  whole  of  the  plaintiff's  claim  may  be  liquidated,  and 
of  such  a  nature  that  it  could  have  been  specially  indorsed ; 
and  yet  the  indorsement  may  be  defeotive  through  the  omission 
to  state  necessary  details — e.g.,  where  the  plaintiff  sues  on  a  bill 
of  exchange,  but  accidentally  (as  in  Walker  v.  Hicks,  ante,  p.  47) 
omits  to  state  its  date. 

Both  these  difficulties  oan  now  be  surmounted.  In  the  first 
case  the  master  may,  if  he  think  fit,  forthwith  amend  the 
indorsement  by  striking  out  any  claim  which  could  not  have 
been  specially  indorsed  under  Order  HE.  r.  6  ;  or  he  may  deal 
with  the  olaim  specially  indorsed  as  if  no  other  claim  had  been 
included  in  the  indorsement,  and  allow  the  aotion  to  proceed 
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as  respeots  the  residue  of  the  olaim.  (Order  XTV.  r.  1.  (J).) 
In  the  seoond  case  the  plaintiff  may  himself  amend  his  indorse- 
ment under  Order  XXVIII.  r.  2,  by  inserting  the  necessary 
particulars ;  or  he  may  induce  the  master  to  amend  it  for  him 
under  r.  1  of  the  same  Order.  There  is  no  need  to  re-serve  the 
amended  writ :  the  former  appearanoe  stands.  (Paxton  v.  Baird, 
(1893)  1  Q.  B.  139;  62  L.  J.  Q.  B.  176;  41  W.  K.  88;  67 
L.  T.  623 ;  Holland  v.  Leslie,  (1894)  2  Q.  B.  450  ;  63  L.  J.  Q.  B. 
679  ;  42  W.  R.  577 ;  71 L.  T.  33.)  And  there  is  no  need  to  take 
out  a  fresh  summons  under  Order  XTV.  The  master  has  juris- 
diction to  make  an  order  for  summary  judgment  if  there  is  a 
good  special  indorsement  on  the  writ  before  him  at  the  moment 
when  he  makes  the  order  {Roberts  v.  Plant,  (1895)  1  Q,.  B. 
597;  64  L.  J.  Q.  B.  347;  43  W.  R.  308;  72  L.  T.  181). 
Qurney  v.  Small,  (1891)  2  Q.  B.  584;  60  L.  J.  Q.  B.  774; 
65  L.  T.  754,  is  no  longer  law.  And  whenever,  on  an  applica- 
tion to  enter  final  judgment  under  Order  XIV.,  unconditional 
leave  to  defend  has  been  given  in  consequence  of  any  technical 
defect  in  the  writ,  the  plaintiff  may,  after  the  defect  has  been 
cured,  make  a  seoond  application  for  final  judgment.  (Dombey  8f 
Son  v.  Playfair  Brothers,  (1897)  1  Q.  B.  368 ;  75  L.  T.  676.) 

If  it  appears  that  the  defence  set  up  by  the  defendant  applies 
only  to  a  part  of  the  plaintiff's  claim,  or  that  any  part  of  his 
olaim  is  admitted,  the  plaintiff  can  have  judgment  forthwith 
for  suoh  part  of  his  claim  as  the  defence  does  not  apply  to  or  as 
is  admitted,  subject  to  such  terms,  if  any,  as  to  suspending 
exeoution,  or  the  payment  of  the  amount  levied  or  any  part 
thereof  into  Court  by  the  sheriff,  the  taxation  of  costs  or  other- 
wise, as  the  master  may  think  fit ;  and  the  defendant  may  be 
allowed  to  defend  as  to  the  residue  of  the  plaintiff's  olaim. 
(Order  XIV.  r.  4.)  If  it  appears  to  the  master  that  any 
defendant  has  a  good  defence  to  or  ought  to  be  permitted  to 
defend  the  action,  and  that  any  other  defendant  has  no  good 
defence  and  ought  not  to  be  permitted  to  defend,  the  former 
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may  be  permitted  to  defend,  and  the  plaintiff  shall  be  entitled 
to  enter  final  judgment  against  the  latter,  and  may  issue  execu- 
tion upon  suoh  judgment  without  prejudioe  to  his  right  to 
proceed  with  his  action  against  the  former  (r.  5). 

Judgment  may  be  signed  under  this  Order  against  a  firm, 
even  though  one  of  the  partners  be  an  infant  (Harris  v. 
Beaucliamp  (No.  1),  (1893)  2  Q.  B.  534 ;  63  L.  J.  Q.B.  99;  42 
W.  E.  37;  69  L.  T.  373).  It  may  also  be  signed  against  a 
married  woman  under  Order  XIV. ;  but  in  this  oase  the  judg- 
ment must  be  drawn  up  in  the  form  prescribed  in  Scott  v. 
Morley,  20  Q.  B.  D.  120;  57  L.  J.  Q.  B.  43.  (Bourne 
v.  Fletcher  and  Wife,  21  Q.  B.  D.  11;  36  W.  E.  694; 
59  L.  T.  180 ;  Axford  v.  Reid,  22  Q.  B.  D.  548 ;  58  L.  J. 
Q.  B.  230.) 

The  master  may,  with  the  consent  of  all  parties,  dispose  of 
the  action  finally  and  without  appeal  in  a  summary  manner. 

Where  leave,  whether  conditional  or  unconditional,  is  given 
to  defend,  the  master  has  power  to  give  all  such  directions 
as  to  the  further  conduot  of  the  action  as  can  be  given  on 
a  summons  for  directions  under  Order  XXX.  (See  post, 
p.  336.)  He  may  order  the  action  to  be  set  down  for  trial 
without  further  pleadings;  and,  if  he  is  of  opinion  that  a 
prolonged  trial  will  not  be  requisite,  he  may  direct  that  it  shall 
be  entered  in  the  special  list  which  is  kept  of  short  causes  in 
which  leave  to  defend  has  been  given  under  this  Order.  He 
may,  however,  not  restrict  the  def enoes  whioh  the  defendant 
may  raise  at  the  trial.  (Langton  v.  Roberts,  10  Times  L.  E. 
492.)  Nor  will  the  defendant  at  the  trial  be  restricted  to  the 
defences  disclosed  in  his  affidavit. 

The  oosts  of  and  inoident  to  all  applications  under  Order 
XIV.  will  be  dealt  with  by  the  master  on  the  hearing  of  the 
application;  he  may  order  by  and  to  whom  and  when  the 
same  shall  be  paid,  or  may  refer  them  to  the  judge  at  the  trial. 
If  no  trial  afterwards  takes  place,  or  no  order  as  to  costs  is 
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made,  the  oosts  will  be  costs  in  the  cause.  (See  post,  p.  154.) 
And  in  order  to  discourage  plaintiffs  from  making  unnecessary 
applications  for  summary  judgment,  it  is  provided  that  if  a 
plaintiff  makes  an  application  under  this  Order,  where  the 
case  is  not  within  the  Order,  or  if  the  plaintiff  in  the  opinion 
of  the  master  knew  that  the  defendant  relied  on  a  contention 
which  would  entitle  him  to  unconditional  leave  to  defend,  the 
application  shall  be  dismissed  with  costs,  to  be  paid  forthwith 
by  the  plaintiff. 
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Chapter  V. 

PROCEEDING  TO  TRIAL  WITHOUT  PLEADINGS. 

(Order  XVITEa.) 

"Where  the  plaintiff  is  anxious  for  speedy  judgment,  and  has 
sufficient  oonfidenoe  in  his  case  to  dispense  with  pleadings,  in 
spite  of  the  considerations  urged  on  pages  34  and  36,  the  pro- 
cedure is  regulated  by  Order  XVHIa. 

1.  The  plaintiff  must,  as  we  have  already  seen  (ante,  p.  36), 
make  on  his  writ  an  indorsement  which  "  shall  contain  a  state- 
ment sufficient  to  give  notice  of  the  nature  of  his  claim,  or  of 
the  relief  or  remedy  required  in  the  action,  and  shall  state  that, 
if  the  defendant  appears,  the  plaintiff  intends  to  proceed  to 
trial  without  pleadings."    See  Precedents,  Nos.  9 — 32. 

2.  To  the  writ  so  indorsed,  the  defendant  must  appear  in  the 
ordinary  way ;  and  then,  within  ten  days  after  appearance,  the 
plaintiff  must  serve  twenty-one  days'  notice  of  trial  without 
pleadings.  This  notice  should  be  in  the  following  form,  with 
suoh  variations  as  circumstances  may  require. 

B.  S.  0.,  Appendix  B.,  Form  No.  16a. 

Hotice  of  Trial  without  Pleadings. 

Take  notice  of  trial  of  this  cause  without  pleadings  in  Leicester  (or,  as 
the  case  may  be)  for  the day  of  — ,  next. 

X.  F.,  plaintiff's  solicitor  (or,  as  the  case  may  be). 

Dated . 

To  Z.t  defendant's  solicitor  (or,  as  the  case  may  be). 
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3.  The  defendant,  however,  may  wish  to  have  pleadings 
delivered.  He  can  no  longer  claim  this  as  a  right.  But  he 
may,  within  ten  days  after  appearance,  apply  by  summons  for 
the  delivery  of  a  Statement  of  Claim,  and  on  suoh  summons 
the  master  may  order  (1)  that  a  Statement  of  Claim  shall  be 
delivered,  in  which  case  the  action  shall  proceed  in  the  usual 
manner;  or  (2),  that  the  action  shall  proceed  to  trial  without 
pleadings,  in  which  case  it  may  be  further  ordered,  if  the 
master  shall  think  fit,  that  either  party  shall  deliver  particulars 
of  his  olaim  or  defence.  The  master  may,  in  fact,  on  this 
application  make  any  order  which  he  would  have  power  to  make 
on  a  summons  for  directions  under  Order  XXX.  r.  1  (post, 
p.  336). 

Note  that  the  power  given  by  this  rule  to  apply  for  delivery 
of  pleadings  is  conferred  only  on  the  defendant.  The  plaintiff's 
election  to  proceed  to  trial  signified  in  the  indorsement  on  his  writ 
is  irrevocable ;  even  on  a  summons  for  directions  under  Order  XXX., 
he  strictly  cannot  ask  that  pleadings  shall  be  delivered :  see  rule  6 
on  next  page. 

4.  When  the  master  orders  that  the  action  shall  proceed  to 
trial  without  pleadings,  and  makes  no  order  as  to  particulars, 
all  defences  will  be  open  at  the  trial  to  the  defendant.  Where 
particulars  are  ordered  to  be  delivered,  the  parties  will  be 
bound  by  such  particulars,  on  all  matters  included  in  the  order 
for  particulars. 

Hence,  a  defendant  should  always  ask  for  particulars  of  the  special 
damage,  if  any,  sustained  by  the  plaintiff,  as  the  plaintiff  is  not 
bound  to  state  such  damage  in  an  indorsement  on  a  writ.  And  if 
any  plaintiff  has  ventured  to  dispense  with  pleadings  in  an  action 
of  libel  or  slander,  he  should,  on  the  defendant's  summons,  ask  for 
particulars  of  the  facts,  if  any,  on  which  the  defendant  proposes  to 
rely  at  the  trial  to  prove  the  truth  of  his  words. 

5.  Where  a  defendant  has  not  taken  out  a  summons  under 
rule  3  of  this  Order,  he  will  not  be  allowed  to  rely  at  the  trial 
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on  a  set-off  or  counter-olaim,  or  on  the  defence  of  infanoy, 
coverture,  fraud,  Statute  of  Limitations,  or  discharge  under  the 
Bankruptcy  Acts,  unless  he  shall  have  given  (within  ten  days 
after  appearance)  notice  to  the  plaintiff,  stating  the  grounds  and 
particulars  upon  which  he  relies. 

The  time  for  delivering  such  a  notice  may  be  enlarged  by  consent 
or  by  leave  under  Order  LXTV.  rr.  7  and  8.  Precedents  of  the 
notices  required  will  be  found  in  the  Appendix,  Nos.  100 — 105. 

6.  When  a  plaintiff  indorses  the  writ  of  summons  with  a 
statement  that,  if  the  defendant  appears,  he  intends  to  proceed 
to  trial  without  pleadings,  no  pleadings  shall  be  required  or 
delivered,  exoept  by  order  of  the  master  made  under  rule  3  of 
this  Order. 

Under  the  former  procedure,  it  was  possible,  though  very 
unusual,  for  an  action  to  go  to  trial  without  pleadings.  By 
r.  9  of  Order  XXXIV.,  when  the  parties  to  a  cause  or  matter 
are  agreed  as  to  the  questions  of  fact  to  be  decided  between 
them,  they  may,  after  writ  issued  and  before  judgment,  by 
consent  obtain  an  order  from  a  master  to  proceed  to  the  trial  of 
all  or  any  such  questions  of  fact  without  formal  pleadings ;  and 
suoh  questions  may  be  stated  for  trial  in  what  is  technically 
called  "  an  issue."  The  form  of  an  issue  given  in  R.  S.  C, 
Appendix  B.,  No.  15,  may  be  used,  with  such  variations  as 
circumstances  may  require.  And  suoh  issue  may  be  entered 
for  trial  and  tried  in  the  same  manner  as  any  issue  joined  in  an 
ordinary  action ;  and  the  proceedings  shall  be  under  the  control 
and  jurisdiction  of  the  Court  or  judge,  in  the  same  way  as  the 
proceedings  in  an  action. 

So,  too,  "  the  parties  to  any  cause  or  matter  may  concur  in 
stating  the  questions  of  law  arising  therein  in  the  form  of  a 
special  case  for  the  opinion  of  the  Court."  (Order  XXXIY. 
r.  1 ;  and  see  r.  2  of  the  same  Order.)    But  it  is,  generally, 
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difficult  to  induce  the  parties  to  concur  in  any  reasonable  course, 
and  special  cases  now  are  rare.  Then,  again,  the  Court  or  a 
judge,  on  any  question  of  faot,  may  direct  an  issue  to  be 
prepared.  (See  Order  XXXHL  rr.  1,  2.)  Suoh  issues  take 
the  place  of  pleadings ;  they  are  usually  directed  to  determine 
whether  a  particular  person  was  or  was  not  a  member  of  the 
defendant  firm  at  the  time  the  oontract  sued  on  was  entered 
into  with  that  firm,  or  to  determine  the  liability  of  a  person 
summoned  as  a  garnishee,  or  to  decide  between  rival  claimants 
to  property  taken  in  execution  by  the  sheriff  or  in  the  hands  of 
a  stakeholder,  but  they  are  of  little  use  when  the  main  questions 
in  the  action  have  to  be  decided. 


(    «2    ) 


Chapter  VI. 
MATERIAL   FACTS. 

Fundamental  Rule. 

The  fundamental  rule  of  our  present  system  of  pleading  is 
this: — 

Every  pleading  shall  contain,  and  contain  only, 
a  statement  in  a  summary  form  of  the  material  facts 
on  which  the  party  pleading  relies  for  his  claim  or 
defence,  as  the  case  may  be,  but  not  the  evidence  by 
which  they  are  to  be  proved.     (Order  XIX.  r.  4.) 

This  rule  involves  and  requires  four  separate  things : — 
(i.)  Every  pleading  must  state  facts  and  not  law. 

(ii)  It  must  state  material  facts   and    material 
facts  only. 

(iii.)  It  must  state  facts  and  not  the  evidence  by 
which  they  are  to  be  proved. 

(iv.)  It  must  state  such  facts  in  a  summary  form. 
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(i.)   EVERY  PLEADING  MUST  STATE  FACTS  AND  NOT  LAW. 

Conclusions  of  law,  or  of  mixed  law  and  f  act,  are  no  longer 
to  be  pleaded.  It  is  for  the  Court  hereafter  to  declare  the  law 
arising  upon  the  facts  proved  before  it.  A  plaintiff  must  not 
aver,  "  I  am  entitled  to  reoover  100/.  from  the  defendant/'  or 
"  It  was  the  defendant's  duty  to  do  so  and  so."  He  must  state 
the  facts  which  in  his  opinion  give  him  that  right,  or  impose 
on  the  defendant  that  liability  or  that  duty ;  and  the  judge  will 
decide,  when  those  facts  are  proved,  what  are  the  legal  rights 
and  duties  of  the  parties  respectively.  So,  too,  a  defendant  must 
state  clearly  the  facts  which  in  his  opinion  afford  him  a  defence 
to  the  plaintiff's  action,  e.g.,,  that  the  goods  were  never  delivered, 
or  were  never  ordered,  or  that  they  were  not  equal  to  sample. 
He  must  not  say  merely,  "  I  do  not  owe  the  money  "  ;  he  must 
allege  facts  whioh  show  he  does  not  owe  it.  He  may  plead  that, 
even  assuming  every  fact  alleged  in  the  Statement  of  Claim  to 
have  happened,  the  plaintiff  has  no  oause  of  action  against  him. 
This  is  called  "  an  objection  in  point  of  law,"  as  to  whioh,  see 
post,  p.  150.  But  if  he  is  not  prepared  to  admit  them  all,  he 
must  deal  with  the  facts  alleged  by  his  opponent,  and  deal  with 
each  of  them  clearly  and  explicitly.  If  he  pleads  that  he  never 
agreed  as  alleged,  this  will  be  taken  to  mean  that  he  never  in 
fact  made  any  such  contract — not  that  the  contract  is  bad  in 
law  or  not  binding  on  him  because  he  is  an  infant,  or  beoause 
he  was  induoed  to  enter  into  it  by  fraud.  All  facts  tending  to 
show  the  insufficiency  or  illegality  of  any  contract  must  be 
specially  pleaded.  To  say,  "  There  never  was  any  contract,"  is  a 
different  thing  from  saying,  "  There  was  a  contract,  but  I  con- 
tend it  is  invalid."  State  the  facts  and  prove  them,  and  the 
judge  will  then  decide  the  question  of  validity.  The  judges  are 
bound  to  know  the  law,  and  they  can  apply  it  to  the  facts  of  the 
case  for  themselves  without  its  being  stated  in  the  pleadings. 
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Illustrations, 

It  is  unnecessary  to  state  in  a  pleading  the  principles  of  the  common 
law,  or  to  set  forth  a  public  statute. 

See  Boyce  v.  Whitaker,  1  Doug.  97. 
Partridge  v.  Strange,  Plow.  84. 
It  is  bad  pleading  to  allege  merely  that  a  right  or  a  duty  or  a  liability 
exists ;  the  facts  must  be  set  out  which  give  rise  to  such  right  or  create 
such  duty  or  liability.  Hence,  where  the  facts  stated  in  the  pleading 
afford  no  cause  of  action,  the  pleading  will  be  held  bad  in  spite  of  any 
allegation  to  the  effect  that  the  act  was  "unlawful,"  or  "  wrongful/'  or 
"  improper,"  or  "  done  without  any  justification  therefor  or  right  so 
to  do." 

Day  v.  Brownrigg,  10  Oh.  D.  294 ;  48  L.  J.  Oh.  173  ;  27  W.  E. 

217;  39  L.  T.  553. 
Hurdman  v.  N.  E.  Bail  Co.,  3  C.  P.  D.  168 ;  47  L.  J.  C.  P.  368 ; 
26  W.  E.  489  ;  38  L.  T.  339. 
It  is  not  sufficient  for  a  plaintiff  to  say,  "  under  and  by  virtue  of  a 
certain  deed  I  am  entitled,  &c,"  for  that  is  an  inference  of  law.    The 
limitations  of  the  deed,  and  all  other  facts  upon  which  he  proposes  to  rely 
as  showing  that  he  is  so  entitled,  must  be  stated. 

Biddell  v.  Earl  of  Strathmore,  3  Times  L.  E.  829. 
A  Statement  of  Claim  alleged  that  the  deceased,  "  two  days  before  his 
death,  made  a  good  and  valid  donatio  mortis  causd  to  the  plaintiff  of  the 
whole  of  his  moneys  standing  on  deposit  to  his  account  at  the  Ellesmere 
Savings  Bank,"  but  did  not  state  what  the  deceased  in  fact  did.  It  was 
struck  out  on  the  ground  that  the  facts  which  the  plaintiff  alleged  to 
amount  to  a  valid  donatio  mortis  causd  should  have  been  set  out  in  the 
Statement  of  Claim. 

In  re  Barton,  Townsend  v.  Parton,  30  W.  E.  287 ;  45  L.  T.  755. 
In  an  action  to  recover  damages  caused  to  the  plaintiff's  reversion  in  a 
dwelling-house  by  interference  with  an  easement,  it  is  not  sufficient  to 
allege  in  the  Statement  of  Claim  that  the  plaintiff  is  entitled  to  such  ease- 
ment ;  the  plaintiff  must  show  how  he  is  so  entitled,  whether  by  grant, 
or  prescription,  or  otherwise,  and  must  set  out  the  facts  upon  which  he 
relies  as  entitling  him  to  such  easement. 

Farrell  v.  Coogan,  12  L.  E.  Ir.  14. 
In  an  action  for  damages  for  wrongfully  diverting  the  water  from  the 
plaintiff's  mill,  before  the  Judicature  Act,  the  defendant  pleaded  Not 
guilty ;  and  the  question  arose,  whether  this  plea  put  in  issue  merely  the 
fact  of  the  diversion  of  the  water,  or  whether  it  also  denied  the  plain- 
tiff's right  to  the  use  of  the  stream  as  claimed.  It  was  argued  for  the 
defendant  that  the  word  "  wrongfully,"  as  used  in  the  declaration,  was 
part  of  the  substantive  charge,  and  that  the  plea  of  Not  guilty  therefore 
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had  the  effeot  of  denying  the  wrong  so  alleged ;  which  made  it  competent 
to  the  defendant  to  show  that  the  plaintiff  had  no  such  right  to  the  stream 
as  he  claimed,  for  then  the  act  of  diversion  could  be  no  "  wrong"  to  the 
plaintiff.  But  the  Court  decided,  after  conference  with  the  other  judges, 
that  in  cases  like  this  the  word  "  wrongfully  "  did  not  bring  the  title  into 
issue,  under  a  plea  of  Not  guilty ;  and  that,  in  the  instance  before  them, 
the  plea  consequently  denied  nothing  but  the  fact  of  diversion. 

Frankum  v.  Lord  Falmouth,  2  A.  &  E.  452. 

Lush  v.  Russell,  5  Exch.  203 ;  19  L.  J.  Ex.  214. 

If  it  be  stated  in  a  pleading  that  an  officer  of  a  corporate  body  was 
removed  for  misconduct  by  the  corporate  body  at  large,  it  is  unnecessary 
to  aver  that  such  corporate  body  had  power  thus  to  remove  him  ;  because 
that  is  a  power  by  law  incidental  to  them,  unless  given  by  some  charter, 
by-law,  or  other  authority  to  a  select  part  only  of  the  corporation. 
The  King  v.  Lyme  Regis,  1  Doug.  148. 

In  actions  for  a  debt  or  liquidated  demand  in  money  comprised  in 
Order  III.  r.  6,  a  mere  denial  of  the  debt  shall  be  inadmissible. 
Order  XXI.  r.  1. 

In  actions  upon  bills  of  exchange,  promissory  notes,  or  cheques,  a 
defence  in  denial  must  deny  some  matter  of  fact,  e.g.,  the  drawing, 
making,  indorsing,  accepting,  presenting,  or  notice  of  dishonour  of  the 
bill  or  note. 

Order  XXI.  r.  2. 

In  actions  comprised  in  Order  IH.  r.  6,  classes  (a)  and  (b)  (see  ante, 
p.  39),  a  defence  in  denial  must  deny  such  matters  of  fact  from  which  the 
liability  of  the  defendant  is  alleged  to  arise,  as  are  disputed ;  e.g.,  in  actions 
for  goods  bargained  and  sold,  or  sold  and  delivered,  the  defence  must  deny 
the  order  or  contract,  the  delivery,  or  the  amount  claimed ;  in  an  action  for 
money  had  and  received,  it  must  deny  the  receipt  of  the  money,  or  the 
existence  of  those  facts  which  are  alleged  to  make  such  receipt  by  the 
defendant  a  receipt  to  the  use  of  the  plaintiff. 
Order  XXI.  r.  3. 

In  an  action  of  libel  or  slander,  a  defendant  may  not  plead  merely  that 
"  he  published  the  words  on  a  privileged  occasion."  He  must  set  out  the 
facts  and  circumstances  on  which  he  relies  as  creating  the  privilege,  and 
then  the  judge  will  decide  on  the  facts  proved  at  the  trial  whether  the 
occasion  was  or  was  not  privileged. 

Simmonds  v.  Dunne,  Ir.  B.  5  C.  L.  358. 

In  an  action  on  an  award,  if  the  defendant  pleads  that  the  arbitrator 
never  made  any  such  award  as  alleged,  this  plea  will  now  be  taken  to 
mean  that  no  award  was  ever  made  in  fact ;  and  it  will  not  be  open  to 
the  defendant  to  contend  that,  though  the  arbitrator  had  in  fact  made  an 
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award,  it  was  bad  in  law  because  it  included  matters  not  within  the 
submission.    An  award  is  valid  till  it  is  set  aside. 

See  Bache  v.  Billingham,  (1894)  1  Q.  B.  107 ;  69  L.  T.  648. 

When  a  contract,  promise,  or  agreement  is  alleged  in  any  pleading,  a 
bare  denial  of  the  same  by  the  opposite  party  shall  be  construed  only  as  a 
denial  in  fact  of  the  express  contract,  promise,  or  agreement  alleged,  or 
of  the  matters  of  fact  from  which  the  same  may  be  implied  by  law,  and 
not  as  a  denial  of  the  legality  or  sufficiency  in  law  of  such  contract, 
promise,  or  agreement,  whether  with  reference  to  the  Statute  of  Frauds 
or  otherwise. 

Order  XIX.  r.  20. 

This  is  one  of  the  greatest  improvements  introduced  by  the  Judi- 
cature Act.  Each  party  was,  before  1875,  bound  to  state  with, 
reasonable  precision  the  points  which  he  intended  to  raise  ;  but  this 
he  generally  did  by  stating,  not  tho  facts  which  he  meant  to  prove, 
but  the  conclusion  of  law  he  sought  to  draw  from  them.  The  other 
side  thus  learnt  that  the  party  pleading  meant  to  prove  some  set  of 
facts  which  would  sustain  a  given  legal  conclusion ;  but  how  he 
proposed  to  sustain  that  legal  conclusion  was  not  disclosed.  For 
instance,  this  was  a  very  common  form  of  declaration :    "  The 

plaintiff  sues  the   defendant  for  £ ,   money  payable  by  the 

defendant  to  the  plaintiff  for  money  received  by  the  defendant  to 
the  use  of  the  plaintiff."  That  might  cover  any  one  of  the  following 
cases,  and  many  more  besides ;  and  it  could  not  be  ascertained  from 
the  plaintiff's  pleading  which  set  of  facts  would  be  proved  at  the 
trial — 

(a)  That  the  defendant  was  the  plaintiff's  rent  collector,  and  had 

received  money  for  him  as  such. 

(b)  That  the  plaintiff  was  entitled  to  an  office  which  the  defen- 

dant also  claimed,  and  under  colour  of  which  the  defen- 
dant had  received  fees,  which  the  plaintiff  sought  to  recover 
from  him. 

(c)  That  the  plaintiff  had  paid  the  defendant  the  price  of  goods 

which  he  was  to  supply,  and  the  defendant  had  never  sup- 
plied them. 

(d)  That  the  plaintiff  had  paid  a  sum  of  money  to  the  defendant 

by  mistake,  having  taken  him  for  another  person  of 
similar  name  or  appearance. 
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• 

Then,  again,  there  were  often  several  alternative  legal  conclusions 
which  could  be  drawn  from  the  facts,  any  one  of  which  would 
serve  the  plaintiffs  turn ;  and  therefore  several  "  counts "  were 
pleaded  in  the  same  declaration,  giving  various  legal  aspects  of 
the  same  transaction,  though  the  evidence  given  in  support  of  each 
at  the  trial  would  be  identical. 

So,  too,  with  the  defence.  In  an  action  for  goods  sold  and 
delivered,  the  defendant  was  allowed  to  plead  "  the  general  issue," 
as  it  was  called,  that  he  "  never  was  indebted  as  alleged."  This  is 
a  conclusion  of  law,  and  at  the  trial  it  was  open  to  him  to  give  in 
evidence  under  this  plea  any  one  or  more  of  several  totally  different 
defences,  of  which  the  following  may  serve  as  instances  : — 

(i)  That  he  never  ordered  the  goods, 
(ii)  That  they  never  were  delivered  to  him. 
(iii)  That  they  were  not  of  the  quality  ordered, 
(iv)  That  they  were  sold  on  a  credit  which  had  not  expired  at 

the  time  that  the  action  was  commenced, 
(v)  That  there  was  no  memorandum  of  the  contract  in  writing 

sufficient  to  satisfy  the  Statute  of  Frauds. 

But  the  defendant  might  not,  under  this  plea,  set  up  the  Statute 
of  Limitations,  nor  allege  payment  or  a  set-off,  because  each  of 
these  defences  implies  that  the  defendant  was  once  indebted  to  the 
plaintiff  as  alleged.  He  might  deny  that  any  express  contract  of 
sale  was  ever  made ;  he  might  deny  all  or  any  of  the  matters  of 
fact  from  which  such  a  contract  would  by  law  be  implied ;  but  he 
was  not  permitted  to  insist  that  the  contract,  though  made  in  fact, 
was  void  in  law.  In  short,  the  common  law  pleadings,  where  these 
conclusions  of  law  came  in,  were  more  like  algebraical  symbols  than 
allegations  of  fact.  The  plaintiff  pleaded  x,  and  the  defendant 
answered  y  ;  no  one  knew  for  certain  what  x  and  y  meant,  but  the 
initiated  knew  that  they  could  only  mean  a  or  b  or  e  or  d,  and  that 
they  could  not  mean  /  or  m  or  n.  Now  all  such  ambiguous  formulae 
are  abolished,  and  the  actual  facts  on  which  either  party  relies  must 
be  stated  as  briefly  as  possible  in  his  pleading.  Facts,  and  not 
Actions,  not  even  legal  Actions ! 

Whenever  the  same  legal  result  can  be  attained  in  several 
different  ways,  it  is  not  sufficient  to  aver  merely  that  that 
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result  has  been  arrived  at,  but  the  facts  must  be  stated  showing 
how  and  by  what  means  it  was  attained. 

Illustrations, 

A  plaintiff  may  no  longer  allege  that  "the  defendant  has  received 
to  the  use  of  the  plaintiff  "  ;  he  must  state  the  facts  which  make 


such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 
See  Order  XXI.  r.  3,  ante,  p.  65. 

Where  A.  claims  that  an  estate  formerly  held  by  B.  is  now  vested  in 
himself,  he  must  state  in  his  pleading  the  date  and  nature  of  the  con- 
veyance or  other  transfer  from  B.  to  A.,  whether  it  was  by  deed  or  by 
will,  &c. 

Com.  Dig.  Pleader  (E.  23),  (E.  24). 
Plaintiff  alleged  that  he  had  a  right  of  way.    It  was  held  that  he  was 
bound  to  say  in  his  Statement  of  Claim  whether  he  claimed  it  by  pre- 
scription or  by  grant. 

Harris  v.  Jenkins,  22  Ch.  D.  481 ;   52  L.  J.  Ch.  437  ;   31  W.  E. 

137 ;  47  L.  T.  570. 
Spedding  v.  Fitzpatrick,  38  Ch.  D.  410 ;   58  L.  J.  Oh.  139 ;   37 
W.  B.  20 ;  59  L.  T.  492. 

It  is  not  enough  for  a  plaintiff  to  reply  to  a  plea  of  the  Statute  of 
Limitations  that  "  that  statute  does  not  apply,"  or  that  "  the  case  has 
been  taken  out  of  the  statute."  "  The  3  &  4  Will.  IV.  c.  42,  provides 
three  modes  by  which  a  specialty  debt  may  be  taken  out  of  the  operation 
of  that  statute ;  and  it  is  a  prejudice  to  a  defendant  to  be  compelled  to 
come  prepared  to  meet  three  different  matters,  when  perhaps  the  plaintiff 
intends  to  rely  on  one  only." 

Per  Parke,  B.,  in  Forsyth  v.  Bristowe,  8  Ex.  at  p.  350. 

It  is  not  sufficient  to  plead  "  the  said  bill  of  sale  is  void  and  of  no 
effect  in  law."  Facts  must  be  stated  showing  its  invalidity,  e.g.,  that  it 
has  not  been  registered,  or  is  not  in  the  form  given  in  the  schedule  to  the 
Bills  of  Sale  Act. 

Action  on  a  bond,  the  condition  of  which  was  that  the  defendant  would 
on  a  certain  day  show  a  sufficient  discharge  of  an  annuity.  The  defen- 
dant pleaded  that  on  that  day  he  did  offer  to  show  a  sufficient  discharge. 
This  was  held  insufficient;  "for  his  plea  ought  to  have  alleged  what 
manner  of  discharge  he  offered  to  show,  viz.,  a  release  or  other  matter  of 
discharge,  upon  which  the  Court  might  judge  if  it  was  sufficient  or  not ; 
for  the  country  shall  not  inquire  of  it,  but  it  ought  to  be  adjudged  by  the 
Court ;  which  the  judges  cannot  do,  if  the  special  matter  be  not  showed 
to  them." 

Lord  Lisle9 s  Case,  cited  9  Bep.  25a, 
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It  is  not  sufficient  in  an  action  upon  a  contract  for  the  defendant  to 
plead  that  "  the  contract  is  rescinded."  This  may  mean  that  the  parties 
met,  and  in  express  terms  agreed  to  put  an  end  to  the  contract;  or  it  may 
mean  that  such  an  intention  is  to  be  collected  from  a  long  correspondence 
or  a  whole  series  of  transactions ;  or  it  may  mean  that  the  plaintiff  him- 
self has  broken  the  contract  in  such  a  way  as  to  amount  to  actual 
repudiation.  The  defendant  must  show  in  what  manner  and  by  what 
means  he  contends  that  it  was  rescinded. 

If  a  man  claims  to  be  a  peer,  he  must  state  whether  he  is  a  peer  by 
writ,  or  by  patent,  or  by  descent,  or  by  prescription.  For  if  he  "  claims 
to  be  a  peer  by  writ  he  is  not  a  peer  until  he  has  taken  his  seat.  ...  If 
by  patent,  the  title  is  complete  as  soon  as  the  patent  is  sealed." 

Per  Bayley,  J.,  in  The  King  v.  Cooke,  2  B.  &  C.  at  p.  874. 

Where  a  party  claims  by  inheritance,  he  must  do  more  than  merely 
state  "  I  am  the  heir-at-law."  He  must  show  how  he  is  heir,  viz.,  as  son 
or  otherwise;  and  if  he  does  not  claim  by  immediate  descent  he  must 
show  the  pedigree.  For  example,  if  he  claims  as  nephew,  he  must  show 
how  he  is  nephew,  whether  brother's  son  or  sister's  son,  and  account  for 
all  who  would  be  nearer  in  blood. 

Dumsday  v.  Hughes,  3  Bos.  &  Pul.  453. 

And  see  Roe  v.  Lord,  2  Bla.  Bep.  1099,  and  the  cases  there  cited. 

Palmer  v.  Palmer,  (1692)  1  a  B.  319 ;  61  L.  J.  Q.  B.  236. 

The  decision  of  Malins,  V.-C,  to  the  contrary  in  Evelyn  y.  Evelyn,  28 
W.  B.  531 ;  42  L.  T.  248,  is  in  conflict  with  all  the  earlier  common  law 
cases  on  the  point,  none  of  which  were  cited  to  the  learned  Vice-Chan- 
cellor. Hence  it  is  of  doubtful  authority.  See  the  judgment  of  Gave,  J., 
in  Palmer  v.  Palmer,  supra. 
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(ii.)    EVERT  PLEADING  MUST  STATE  MATERIAL  FACTS  ONLY. 

What  facts  are  material  ? 

Every  faot  is  material  which  is  essential  to  the  plaintiff's 
cause  of  action  or  to  the  defendant's  defenoe — whioh  they  must 
prove  or  fail. 

Facts  which  are  not  necessary  to  establish  either  a  cause  of 
action  or  the  defence  to  it  are  not,  speaking  generally, "  material" 
within  the  meaning  of  Order  XIX.  r.  4,  and  should,  therefore, 
be  omitted  from  the  pleading*  "All  statements  which  need 
not  be  proved  shall  be  omitted."  (Common  Law  Procedure  Act, 
1852,  s.  49.) 

It  is  obvious,  then,  that  the  question  whether  a  particular 
faot  is  or  is  not  material,  depends  mainly  on  the  special  circum- 
stances of  the  particular  case.  It  is  a  question  which  it  is  not 
always  easy  to  answer,  and  yet  it  is  a  very  important  one  :  the 
result  of  the  case  often  depends  on  the  ruling  of  the  judge  at  the 
trial  that  it  is  or  is  not  necessary  that  a  particular  fact  should  be 
proved.  Sometimes  it  is  material  to  allege  and  prove  that  the 
defendant  was  aware  of  a  certain  fact;  at  other  times  it  is 
sufficient  to  aver  that  he  did  some  act,  without  inquiring  into 
the  state  of  his  mind.  In  some  cases  the  defendant's  intention 
is  material :  in  a  few  cases  his  motives.  The  pleader  must  apply 
his  knowledge  of  the  law,  or,  better  still,  his  common-sense,  to 
the  facts  stated  in  his  instructions,  and  decide  for  himself  which 
he  must  plead  and  which  he  may  safely  omit.  Former  pre- 
cedents may  afford  him. some  assistance ;  and  so  will  books  like 
Eoscoe's  Nisi  Prius.  But  in  the  end  he  must  rely  on  his  own 
judgment.     No  general  rule  can  be  laid  down. 

•  See  post ,  p.  82. 


MATERIAL  FACTS.  71 

If  after  consideration  yon  are  still  in  doubt  whether  a  particular 
fact  is  or  is  not  material,  the  safer  course  is  to  plead  it,  if  you  think 
you  can  prove  it.  For  if  you  omit  to  plead  it,  and  it  is  held  to  be 
material,  you  cannot  give  any  evidence  of  that  fact  at  the  trial, 
unless  the  learned  judge  will  give  leave  to  amend,  which  will  only 
be  allowed  upon  terms,  such  as  payment  of  costs,  &c.  (See  Byrd  v. 
Nunn,  5  Ch.  D.  781  ;  7  Oh.  D.  284 ;  and  Brook  v.  Brook,  12  P.  D. 
19  ;  56  L.  J.  P.  108  ;  35  W.  E.  351  ;  57  L.  T.  425.) 

Illustration*. 

Here  is  a  Statement  of  Claim  in  which  the  most  material  allegation  of 
all  has  been  omitted  : — 

"  The  defendant  instructed  and  employed  the  plaintiff  to  do  certain 
work  (specifying  it).    The  plaintiff's  charges  for  such  work  amounted  to 

£ ,  which  sum  the  defendant  promised  to  pay,  but  has  not  paid,  to 

the  plaintiff." 

The  consideration  for  any  contract  not  under  seal  is  always  material, 
and  should  be  correctly  set  out  in  the  Statement  of  Claim,  except  in 
the  case  of  negotiable  instruments,  where  the  consideration  is  presumed 
(po8ty  p.  78).  If  the  contract  be  under  seal,  the  consideration  is  im- 
material. 

In  an  action  against  a  bailee,  it  is  always  material  to  know  whether  he 
was  to  be  paid  for  his  services;  as  this  affects  the  degree  of  diligence 
which  the  law  expects  from  him.  But  the  amount  of  his  remuneration  is 
not  material ;  it  is  sufficient  to  aver  that  he  was  to  warehouse  or  carry 
the  goods  "  for  reward." 

As  a  rule,  the  precise  wording  of  a  document  is  not  material,  and  it  is 
sufficient  to  state  briefly  its  effect. 
Order  XIX.  r.  21. 
In  an  action  for  the  recovery  of  land,  the  plaintiff  is  not  bound  to 
set  out  in  his  Statement  of  Claim  the  precise  words  of  the  will  under 
which  he  claims,  even  though  a  question  has  arisen  as  to  the  true  con- 
struction of  those  words.  It  is  enough  for  him  to  state  briefly  what  he 
alleges  to  be  the  effect  of  such  words. 

Darbyshire  v.  Leigh,  (1896)  1  Q.  B.  554  ;  65  L.  J.  Q.  B.  360 ;  44 
W.  B.  452  ;  74  L.  T.  241. 
But  in  an  action  of  libel  or  slander  the  precise  words  complained 
of  are  material,  and  they  must  be  set  out  verbatim  in  the  Statement  of 

Claim. 

Harris  v.  Warre,  4  C.  P.  D.  125 ;  48  L.  J.  C.  P.  310 ;  27  W.  R. 

461 ;  40  L.  T.  429. 
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So,  the  precise  wording  of  a  covenant  may  be  material  if  it  be  in  an 

unusual  form ;  for  a  change  of  phrase  may  alter  the  legal  effect  of  the 

clause. 

Horse/all  v.  Tester,  7  Taunt.  385  ;  1  Moore,  89. 

Where  either  party  relies  on  any  custom  of  the  country  or  of  the  trade 

as  enlarging  or  restricting  the  rights  given  him  by  the  ordinary  law  of  the 

land  or  by  a  written  contract,  such  custom  must  be  specially  pleaded  with 

all  necessary  detail. 

See  Wigglesworth  v.  Dallison,  1  Smith's  L.  C.  (9th  ed.)  569. 
Where  the  parties  expressly  agree  to  limit  the  liability  ordinarily 
imposed  on  either  of  them  in  contracts  of  the  particular  class,  such  limita- 
tion is  material  and  should  be  alleged  by  the  party  who  first  purports  to 
set  out  the  true  contract. 

Sharland  v.  Lei/child,  4  C.  B.  529;  16  L.  J.  0.  P.  217. 

Heath  v.  Durant,  12  M.  &  W.  438  ;  13  L.  J.  Ex.  95. 

Notice. 

In  an  action  on  a  bill  of  exchange  against  an  indorser,  the  holder  must 

allege  notice  of  dishonour ;  in  an  action  against  the  acceptor  he  need  not. 

Bills  of  Exchange  Act,  1882,  s.  48. 

In  an  action  by  a  creditor  against  a  surety,  there  is  no  need  to  allege 

that  the  creditor  gave  the  surety  notice  that  the  principal  debtor  had  not 

paid. 

In  an  action  for  wrongfully  keeping  a  dog  accustomed  to  bite  men,  the 
plaintiff  must  show  that  the  defendant  knew  of  at  least  one  instance  in 
which  his  dog  had  bitten  a  human  being. 

Thomas  v.  Morgan,  2  C.  M.  &  E.  496 ;  4  Dowl.  223. 
Osborne  v.  Chocqued,  (1896)  2  Q.  B.  109  ;  65  L.  J.  Q.  B.  534  ;  44 
W.  B.  575 ;  74  L.  T.  786. 
But  where  the  dog  has  bitten  cattle,  horses,  or  sheep,  proof  of  the 
scienter  (as  it  is  called)  is  not  necessary. 
28  &  29  Vict.  c.  60,  s.  1. 
In  an  action  for  negligence  brought  by  a  servant  against  his  master  for 
injuries  resulting  from  the  unsafe  state  of  the  premises,  the  Statement  of 
Claim  must  show  not  only  that  the  master  knew,  but  also  that  the  servant 
did  not  know,  that  the  premises  were  in  a  dangerous  condition. 

Griffiths  v.  London  and  St.  Katharine  Docks  Co.,  13  Q.  B.  D.  259 ; 
53  L.  J.  Q.  B.  504 ;  33  W.  B.  35 ;  51  L.  T.  533. 
Action  on  a  bond,  the  condition  of  which  was  that  the  defendants  would 
keep  the  plaintiffs  harmless  and  indemnified  from  all  suits,  &c,  of  one 
Thomas  Cook.  The  defendants  pleaded  that  they  had  kept  the  plaintiffs 
harmless,  &c.  The  plaintiffs  replied  that  Cook  sued  them  and  recovered 
damages  which  they  were  compelled  to  pay,  and  so  the  defendants  had 
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not  kept  them  harmless,  &c.  The  defendants  rejoined  that  they  had  not 
any  notice  of  the  action  or  the  recovery  of  damages!  &c.  The  Court 
held  that  the  rejoinder  was  bad,  as  the  plaintiffs  were  not  bound  to  give 
the  defendants  notice  of  Cook's  action  against  them.  * 

Cutler  y.  Southern,  1  Wms.  Saund.  116. 


Intention,  &c. 

Whenever  an  injunction  is  applied  for,  it  is  material  to  allege  that  the 
defendant  threatens  and  intends  to  repeat  the  illegal  act  complained  of ; 
unless  such  an  intention  can  be  readily  inferred  from  the  nature  of  the 
case  and  the  facts  already  pleaded. 

Stannard  v.   Vestry  of  St.  Giles,  20  Ch.  D.  at  p.  195 ;  51  L.  J. 
Ch.  629 ;  30  W.  E.  693  ;  46  L.  T.  243. 
Where  words  of  praise  are  spoken  ironically,  so  as  to  convey  a  defama- 
tory meaning,  it  must  be  averred  that  they  were  so  intended  and  under- 
stood ;  else  the  Statement  of  Claim  will  disclose  no  cause  of  action. 

In  an  action  brought  on  a  fraudulent  prospectus,  it  is  unnecessary  for 
the  plaintiff  to  state  the  motives  which  induced  the  defendants  to  issue  it, 
or  which  led  to  the  scheme  of  which  it  was  a  part ;  it  is  sufficient  to  state 
generally  that  the  statements  contained  in  the  prospectus  were  false  to 
the  knowledge  of  the  defendants. 

Herring  v.  Bischoffsheim,  (1876)  W.  N.  77. 
Yet  where  collusion  is  alleged  between  A.  and  B.,  the  fact  that  A. 
knew  the  improper  motives  which  actuated  B.  is  material,  and  for  this 
purpose  those  improper  motives  must  be  stated. 

Briton  Medical,  <Scc.  Life  Association  v.  Britannia  Fire  Associa- 
tion, 59  L.  T.  888. 
Where  it  is  alleged  that  the  defendant  has  obstructed  a  public  right  of 
way,  it  is  immaterial  to  allege  that  A.  B.  induced  the  defendant  to  do  so 
"  for  his  own  private  interest,"  &c.    Plead  merely  that  the  defendant  has 
obstructed  the  right  of  way :  it  does  not  matter  why  he  did  it. 

Murray  v.  Epsom  Local  Board,  (1897)  1  Ch.  35 ;  75  L.  T.  579. 
Provincial  Bank  of  Ireland  v.  BroMebanh,  26  L.  B.  Ir.  572. 
Where  defamatory  words  are  published  on  an  occasion  which  is  not 
privileged,   it   is   not   necessary   to   aver   that   they   were  published 
maliciously.     But  if  the  occasion  be  privileged,  then  malice  becomes 
material. 

Anon.,  Style,  392. 

Belt  v.  Lawes,  51  L.  J.  Q.  B.  359. 

Eaoh  party  must  state  his  whole  case.  He  must  plead  all 
facts  on  which  he  intends  to  rely,  otherwise  he  "cannot  strictly 
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give  any  evidence  of  them  at  the  trial.  The  Statement  of 
Claim  must  disclose  a  good  cause  of  action :  the  defendant 
must  show  a  good  defence  thereto.  Omit  no  averment  which  is 
essential  to  success.  Do  not  plead  half  a  defence  and  leave  the 
rest  to  be  inferred. 

Illustrations, 

By  a  lease  dated  March  2nd,  1879,  the  plaintiff  demised  a  house  to  A. 
for  the  term  of  twenty-one  years  at  the  yearly  rental  of  120Z.,  payable 
quarterly.  A.  is  dead;  the  defendant  is  living  in  the  house;  three 
quarters'  rent  is  in  arrear,  for  which  the  plaintiff  has  issued  a  writ.  A 
Statement  of  Claim  which  disclosed  those  facts  and  nothing  more  would 
be*bad ;  the  plaintiff  must  show  that  defendant  is  assignee  of  the  lease 
and  liable  on  the  covenant  to  pay  the  rent  thereby  reserved ;  he  may  be 
merely  a  sub-lessee  who  has  regularly  paid  his  rent  to  A.'s  executors. 

Warden  of  Sir  Roger  Cholmeleyfs  School  v.  Sewell  and  others, 
(1893)  2  Q.  B.  254 ;  41  W.  B.  637  ;  69  L.  T.  118. 
If  a  commoner  sue  for  a  nuisance  to  the  common  (e.  g.,  where  the 
defendant  has  dug  a  pit  in  the  common),  he  must  aver  that  his  enjoyment 
of  his  right  of  common  has  thereby  been  appreciably  impaired  (per  quod 
communiam  suam  in  tarn  amplo  modo  habere  non  potvcit) ;  as  otherwise  he 
has  no  cause  of  action. 

Per  Lord  Holt,  C.  J.,  in  Ashby  v.  White,  1  Sm.  L.  C.  (9th  ed.)  at 
p.  296;  (10th  ed.)  at  p.  253. 

Mary's  Case,  9  Eep.  113;  Co.  Litt.  56,  a. 

And  see  Rose  v.  Groves,  5  M.  &  G.  613;  12  L.  J.  C.  P.  251. 

Dobson  v.  Blachmore,  9  Q.  B.  991 ;  16  L.  J.  Q.  B.  233. 

In  an  action  of  slander,  if  the  words  are  actionable  only  by  reason  of 
their  being  spoken  of  the  plaintiff  in  the  way  of  his  office,  profession,  or 
trade,  the  Statement  of  Claim  must  always  contain  an  averment  that  the 
plaintiff  actually  held  the  office  or  carried  on  the  profession  or  trade  at 
the  time  when  the  words  were  spoken.  And  there  should  also  be  an 
averment  that  the  words  were  spoken  of  the  plaintiff  with  reference  to 
such  office,  profession,  or  trade. 

Gallwcy  v.  Marshall,  9  Ex.  300 ;  23  L.  J.  Ex.  78;  2  C.  L.  B.  399. 

In  any  action  on  a  contract  made  by  a  married  woman,  it  is  no  longer 
necessary  for  the  plaintiff  to  allege  that  she  had  separate  estate  at 
the  date  of  the  contract.  In  an  action  of  tort,  no  such  allegation  was 
ever  necessary. 

56  &  57  Vict.  c.  63,  s.  1. 

In  an  action  against  a  carrier  for  the  loss  of  a  parcel,  the  defendant 
cannot  set  up  at  the  trial  that  the  parcel  was  above  102.  in  value,  and 
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that  no  notice  of  its  value  was  given  at  the  time  of  its  being  delivered,  as 
required  by  11  Geo.  IV.  &  1  "Will.  IV.  o.  68,  unless  this  defence  has  been 
specially  pleaded.  It  is  not  sufficient  merely  to  deny  the  contract  alleged 
by  the  plaintiff. 

Syms  v.  Chaplin,  5  A.  &  E.  634 ;  1  N.  &  P.  129. 
Action  of  replevin  for  wrongful  seizing  of  cattle.  The  defendant 
avowed  taking  them  in  the  close  in  question  for  rent  in  arrear.  The 
plaintiff  pleaded  in  bar  to  this  avowry  that  the  cattle  were  not  levant  and 
couchant  on  the  close  in  question.  This  was  held  a  bad  plea.  For  it  is  a 
general  rule  of  law  that  all  things  upon  the  premises  are  distrainable  for 
rent  in  arrear,  and  the  levancy  and  couchancy  of  the  cattle  is  immaterial, 
unless  under  special  circumstances  such  as  did  not  appear  by  the  plea  in 
bar  to  have  existed  in  this  case. 

Jones  v.  Powell,  5  B.  &  0.  647  ;  8  D.  &  E.  416. 

See  also  Hall  v.  Tapper,  3  B.  &  Ad.  655. 
In  an  action  brought  by  a  commoner  against  a  stranger  for  putting  his 
cattle  on  the  common,  per  quod  communiam  in  tarn  amplo  modo  habere  non 
potuit,  the  defendant  pleaded  a  licence  from  the  lord  to  put  his  cattle 
there,  but  he  did  not  aver  that  there  was  sufficient  common  left  for  the 
commoners ;  this  was  held  to  be  no  good  plea,  for  the  lord  had  no  right 
to  give  a  stranger  such  licence  unless  there  was  enough  common  left  for 
the  commoners.  It  was  urged  that  it  was  rather  for  the  plaintiff  to  reply 
that  there  was  not  enough  common  left ;  but  the  Court  held  that  the 
defendant  was  bound  to  plead  all  such  facts  as  were  necessary  to  make 
good  the  defence  he  had  pleaded. 

Smith  v.  Feverell,  2  Mod.  6 ;  1  Freem.  190. 

Oreenhow  v.  Haley,  Willes,  619. 
"  Eegularly  whensoever  a  man  doth  anything  by  force  of  a  warrant  or 
authority,  he  must  plead  it." 

Co.  Litt.  283  a ;  ibid.  303  b ;  1  Wms.  Saund.  298,  n.  (1). 

Sometimes  the  whole  point  of  the  action  turns  on  one  minute 
allegation.    Thus : — 

In  an  action  of  trespass  for  assault  and  battery,  the  defendant  pleaded 
that  a  judgment  was  recovered  and  execution  issued  thereupon  against  a 
third  person,  and  that  the  plaintiff,  to  rescue  that  person's  goods  from 
the  execution,  assaulted  the  bailiffs,  and  that  in  aid  of  the  bailiffs  and 
by  their  command  the  defendant  molliter  manus  imposuit  upon  the 
plaintiff,  to  prevent  his  rescue  of  the  goods.  It  was  held  that  it  was 
unnecessary  to  aver  any  command  of  the  bailiffs,  for  even  without  their 
command,  the  defendant  might  lawfully  interfere  to  prevent  a  rescue, 
which  is  a  breach  of  the  peace. 

Bridgwater  v.  Bythway,  3  Lev.  113. 
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It  is  otherwise  if  not  done  to  prevent  a  rescue ;  for  in  a  case  where  the 
defendant  justifies  merely  as  assistant  to  and  by  command  of,  a  person 
executing  legal  process,  the  command  is  material,  and  must  be  alleged, 
as  without  it  the  defendant  would  be  a  mere  volunteer,  meddling  in  other 
people's  business. 

Brttton  v.  Cole,  1  Ld.  Eaym.  305 ;  1  Salk.  409 ;  Carth.  443. 


Do  not  jump  before  you  come  to  the  Stile. 

But  the  pleader  need  only  allege  facts  which  are  material  at 
the  present  stage  of  the  action.  It  is  sufficient  that  eaoh  plead- 
ing in  turn  should  contain  in  itself  a  good  primd  fade  case, 
without  reference  to  possible  objections  not  yet  urged. 

It  is  not  necessary  to  anticipate  the  answer  of  the  adversary, 
which,  according  to  Hale,  C.  J.,  is  "  like  leaping  before  one 
comes  to  the  stile."     (Sir  Ralph  Bovey's  Case,  Vent.  217.) 

"  It  is  no  part  of  the  Statement  of  Claim  to  anticipate  the 
Defence,  and  to  state  what  the  plaintiff  would  have  to  say  in 
answer  to  it.  That  would  be  a  return  to  the  old  inconvenient 
system  of  pleading  in  Chancery,  which  ought  certainly  not  to 
be  encouraged,  when  the  plaintiff  used  to  allege  in  his  bill 
imaginary  defences  of  the  defendant,  and  make  charges  in  reply 
to  them."  (Per  James,  L.  J.,  in  Sail  v.  Eve,  4  Ch.  D.  at  p.  345.) 
So,  too,  it  is  quite  unnecessary  for  the  defendant  to  excuse  him- 
self from  matters  of  whioh  he  is  not  yet  accused,  or  to  plead  to 
causes  of  action  which  do  not  appear  in  the  Statement  of  Claim. 
(Bassam  v.  Budge,  (1893)  1  Q.  B.  571 ;  62  L.  J.  Q.  B.  312 ; 
41  W.  E.  377 ;  68  L.  T.  717.) 

Illustrations. 

In  an  action  of  debt,  it  is  "  premature  "  for  the  plaintiff  to  allege  in  his 
Statement  of  Claim  facts  which  will,  he  hopes,  take  the  case  out  of  the 
Statute  of  Limitations.  If  he  does,  "the  defendant  need  not  answer" 
them. 

Hottis  v.  Palmer,  2  Bing.  N.  0.  at  p.  718. 

In  an  action  of  account,  it  is  sufficient  for  the  plaintiff  in  the  first 
instance  to  allege  facts  which  show  that  the  defendant  is  primd  facie 
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liable  to  account  to  the  plaintiff  for  certain  moneys.  If  the  defendant  in 
his  Defence  sets  up  that  aU  accounts  up  to  a  certain  date  were  settled 
between  them  (see  post,  p.  202),  it  will  then  be  for  the  plaintiff  to  state 
in  his  Reply  the  facts  which  may  entitle  him  to  have  such  settled  account 
re-opened.  Such  facts  would  be  immaterial  in  the  original  Statement 
of  Claim. 

In  pleading  a  devise  of  land,  it  is  enough  to  state  that  A.  was  seised 
of  the  land  in  fee,  and  devised  it  by  his  last  will  in  writing,  without 
alleging  that  A.  was  then  of  full  age.  For  if  he  were  under  twenty-one 
when  he  made  his  will,  it  is  for  the  other  party  to  show  this ;  it  need  not 
be  denied  by  anticipation. 

Stowell  v.  Lord  Zouch,  Plow.  376. 

So  in  a  declaration  of  debt  upon  a  bond,  it  is  unnecessary  to  allege  that 
the  defendant  was  of  full  age  when  he  executed  the  bond. 
WaUifigham'a  Case,  Plowd.  564. 
Sir  Ralph  Bovey's  Case,  Vent.  217. 

It  is  bad  pleading  in  a  Statement  of  Claim  for  trespass  and  conversion  of 
goods  to  continue  thus : — "  The  defendant  committed  the  alleged  trespass 
and  seized  and  carried  away  the  said  goods  under  colour  of  a  pretended 
bill  of  sale  alleged  to  have  been  given  him  by  the  plaintiff,  whereby,  &c. 
But  the  said  bill  of  sale,  if  any,  has  never  been  registered,  and  is  also 
void  in  law. because  it  is  not  in  conformity  with  the  form  in  the  schedule 
to  the  Bills  of  Sale  Act,  &c."  This  is  jumping  before  you  come  to  the 
stile.  Leave  the  defendant  to  set  up  his  bill  of  sale,  if  he  thinks  he  can 
make  anything  of  it ;  and  plead  its  invalidity  in  your  Beply.  He  may 
have  some  other  perfectly  good  defence,  and  never  plead  the  bill  of  sale 
at  all. 

In  an  action  for  a  libel,  it  would  be  bad  pleading  for  the  plaintiff  to . 
say  in  his  Statement  of  Claim,  "  The  defendant  will  contend  that  the  said 
words  are  part  of  a  fair  and  accurate  report  of  a  judicial  proceeding; 
but  such  report  was  neither  fair  nor  accurate."  How  do  you  know  what 
the  defendant  will  contend  ?  Do  not  suggest  defences  to  your  opponent. 
There  is  no  necessity  for  the  plaintiff  to  mention  the  judicial  proceeding 
or  to  state  that  the  words  form  part  of  any  report, 

A  charterparty  contained  a  covenant  "  that  no  claim  should  be  admitted 
or  allowance  made  for  short  tonnage,  unless  such  short  tonnage  were 
found  and  made  to  appear  on  the  ship's  arrival,  on  a  survey  to  be  taken  by 
four  shipwrights,  to  be  indifferently  chosen  by  both  parties.'1  In  an  action 
brought  on  this  charterparty  to  recover  for  short  tonnage,  the  plaintiff 
had  a  verdict ;  and  the  defendants  moved  in  arrest  of  judgment  that  it 
had  not  been  averred  in  the  declaration  that  a  survey  was  taken,  and 
short  tonnage  made  to  appear.  But  the  Court  held  that  if  such  survey 
had  not   been   taken,  this   was  matter   of   defence   which  ought   to 
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have  been  shown  by  the  defendants,  and  refused  to  arrest  the  judg- 
ment. 

Eoiham  v.  East  India  Co.,  1  T.  E.  638 ;  1  Dougl.  272. 

In  an  action  brought  against  the  defendant,  as  executrix  of  J.  S.,  on  a 
bond  given  by  J.  S.,  in  his  lifetime,  she  pleaded  in  abatement  that  J.  S. 
died  intestate,  and  that  administration  was  granted  to  her.  On  demurrer, 
it  was  objected  that  the  plea  was  insufficient ;  that  it  should  have  gone  on 
to  aver  that  she  never  meddled  with  the  estate  before  administration  was 
granted,  because,  if  she  so  meddled,  she  thereby  became  at  once  an  exe- 
cutrix de  son  tort,  and  as  such  would  be  properly  sued  as  executrix,  not- 
withstanding the  subsequent  grant  of  letters  of  administration.  But  the 
Court  held  the  plea  good  in  that  respect.  And  Holt,  C.  J.,  said,  "It  is 
enough  for  her  to  show  that  the  plaintiff's  writ  ought  to  abate ;  which 
she  has  done  in  showing  that  she  is  chargeable  only  by  another  name. 
Then,  as  to  the  traverse  that  she  did  not  administer  as  executrix  before 
the  letters  of  administration  were  granted,  it  would  be  to  traverse  what  in 
not  alleged  in  the  plaintiff's  declaration ;  which  would  be  against  a  rule 
of  law,  that  a  man  shall  never  traverse  that  which  the  plaintiff  has  not 
alleged  in  his  declaration." 

Powers  v.  Cook,  1  Ld.  Eaym.  63 ;  1  Salk.  298. 

"  Neither  party  need,  in  any  pleading,  allege  any  matter  of 
fact  which  the  law  presumes  in  his  favour,  or  as  to  whioh  the 
burden  of  proof  lies  on  the  other  side."     (Order  XIX.  r.  25.) 

Illustrations. 

A  plaintiff  need  not,  in  his  pleading,  set  out  the  consideration  for  which 
a  bill  of  exchange  was  given  him,  when  he  sues  only  on  the  bill.  It  will 
be  for  the  defendant  to  plead  no  consideration.  It  is  otherwise  when  the 
plaintiff  sues  on  the  consideration  as  a  substantive  ground  of  claim;  then, 
of  course,  he  must  allege  it  specifically. 
Order  XIX.  r.  25. 

In  an  action  for  goods  sold  and  delivered,  it  is  unnecessary,  in  addition 
to  the  allegation  that  the  plaintiff  sold  and  delivered  them  to  the  defen- 
dant, to  state  that  they  were  goods  of  the  plaintiff ;  for  a  buyer  who  has 
accepted  and  enjoyed  the  goods  cannot  dispute  the  title  of  the  seller. 
Buller,  N.  P.  139. 

In  a  claim  for  money  lent,  it  is  unnecessary  to  aver  that  the  money  was 
lent  by  the  plaintiff  to  the  defendant  at  his  request ;  for  no  man  lends 
money  unasked. 

Victors  v.  Davies,  12  M.  &  W.  758 ;  13  L.  J.  Ex.  241. 
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"Where  the  plaintiff  is  or  was  in  possession  of  any  land  or  chattel,  it  is 
sufficient  against  a  wrongdoer  to  aver  possession  only,  and  the  plaintiff 
need  not  set  out  his  title.     Omnia  prcesumuntur  contra  spoliatorem. 
Armory  v.  Delamirie,  1  Sm.  L.  C.  (9th  ed.)  385. 

Whenever  the  rule  of  law  applicable  to  the  case  has  an  excep- 
tion to  it  (as  it  generally  has),  all  facts  are  material  which  tend 
to  take  the  case  out  of  the  rule  and  bring  it  within  the  exception. 
And  so  are  all  facts  which  tend  to  take  the  case  out  of  the 
exception  and  keep  it  within  the  rule. 

Whenever  there  is  a  conflict  between  law  and  equity  on  any 
relevant  point,  all  facts  are  material  which  tend  either  to  raise 
or  oust  the  equity. 

Whenever  the  right  olaimed  or  the  defence  raised  is  the 
creature  of  statute,  being  unknown  to  the  common  law,  every 
fact  must  be  alleged  necessary  to  bring  the  case  within  the 
statute. 

Where  the  right  claimed  or  the  defence  raised  existed  at 
oommon  law,  but  the  common  law  applicable  to  the  case  has 
been  materially  altered  in  its  substance  by  statute,  all  facts  are 
material  which  tend  to  take  the  case  out  of  the  rule  at  common 
law  and  bring  it  within  the  statute.  And  so  are  all  facts  which 
tend  to  show  that  the  statute  does  not  apply  to  the  particular 
case. 

But  where  the  right  olaimed  or  the  defence  raised  existed  at 
common  law,  and  the  subsequent  statute  has  not  affected  its 
validity,  but  merely  introduced  regulations  as  to  the  mode  of 
its  exercise  or  performance,  the  statute  does  not  affect  the  form 
of  pleading.  It  is  sufficient  to  allege  whatever  was  sufficient 
before  the  statute.  (See  1  Wms.  Saund.  211,  n.  (2),  276,  n.  (2) ; 
Birch  v.  Bellamy,  12  Mod.  540 ;  Chalie  v.  Belshaw,  6  Bing.  529.) 

Illustrations. 

At  common  law  the  assignee  of  a  debt  could  not  sue  at  all ;  in  equity 
he  could  sue  if  he  joined  the  assignor  as  a  co-plaintiff.  Now  by  the 
Judicature  Act,  1873,  s.  25,  sub-s.  6,  he  can  sue  alone  if  the  debt  be 
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absolutely  assigned  to  him  by  -writing  under  the  band  of  the  assignor,  and 
express  notice  in  writing  of  such  assignment  has  been  given  to  the  debtor. 
The  Statement  of  Claim  of  such  an  assignee  suing  alone  must  expressly 
allege — 

(a)  an  absolute  assignment 

(b)  in  writing ;  and 

(c)  notice  of  such  assignment 

(d)  given  in  writing  to  the  debtor. 

For  without  these  averments  the  case  is  not  brought  within  the  statute, 
and  the  plaintiff  has  no  right  of  action. 

Seearv.  Lawson,  15  Oh.D.  426;  16  Ch.  D.  121 ;  49  L.  J.  Bk.  69; 
50  L.  J.  Ch.  139 ;  28  W.  B.  929  ;  29  W.  E.  109 ;  42  L.  T.  893 ; 
43  L.  T.  716. 
Wallti  v.  Smith,  51  L.  J.  Ch.  577 ;  46  L.  T.  473. 
By  sect.  14  of  the  Conveyancing  Act,  1881,  a  landlord  cannot  eject  a 
tenant  for  breach  of  covenant  to  repair  without  serving  on  him,  a  reason- 
able time  before  the  writ  is  issued,  a  notice  in  writing  specifying  the 
repairs  that  are  needed  and  other  matters.    Need  a  landlord  suing  for 
recovery  of  possession  allege  in  his  Statement  of  Claim  that  he  did  give 
such  a  notice  a  reasonable  time  before  action  P     No  :  for  he  has  a  per- 
fectly good  right  of  entry  without  it ;  the  statute  merely  regulates  his 
exercise  of  that  right ;  in  other  words,  it  imposes  a  fresh  condition  prece- 
dent to  his  right  of  action.    His  due  performance  of  the  requirements  of 
the  statute  will  therefore  be  presumed  until  the  defendant  pleads  that  he 
never  was  served  with  any  such  notice.    For  the  form  of  the  plea,  see 
Bullen  &  Leake  (5th  ed.),  p.  764. 
A  plaintiff  need  not  show  in  his  Statement  of  Claim  that  the  Statute  of 
Frauds  has  been  complied  with.    It  is  for  the  defendant  to  plead  that  it 
has  not ;  and  it  will  then  be  for  the  plaintiff  to  prove  that  it  has. 

Catling  v.  King,  5  Ch.  D.  660 ;  46  L.  J.  Ch.  384 ;  25  W.  B.  550 ; 

36  L.  T.  526. 
Dawkins  v.  Lord  Penrhyn,  4  App.  Cas.  51,  58 ;  48  L.  J.  Ch.  304; 

27  W.  B.  173;  39  L.  T.  583. 
Young  v.  Austen,  L.  B.  4  C.  P.  553 ;  38  L.  J.  0.  P.  233 ;  18  W.  B. 
63 ;  21  L.  T.  327. 
In  an  action  brought  against  a  husband  and  wife,  married  since  the 
passing  of  the  Married  Women's  Property  Act,  1874,  for  the  recovery  of 
a  debt  which  his  wife  contracted  before  the  marriage,  it  is  not  necessary 
for  the  plaintiff  to  state  in  his  Statement  of  Claim  that  the  husband  has 
received  any  property  with  or  through  his  wife.    At  common  law  the 
husband  is  liable  for  such  a  debt.    It  is  for  him,  therefore,  to  plead  the 
statutory  restriction  of  his  liability. 

Matthews  v.  Whittle,  13  Ch.  D.  811 ;  49  L.  J.  Ch.  359 ;  28  W.  R. 
822;  43  L.  T.  114. 
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Conditions  Precedent 

Neither  party  need  allege  the  performance  of  any  condition 
precedent.  The  party  who  desires  to  contest  the  performance 
or  occurrence  of  any  condition  precedent  must  raise  the  point 
specifically  in  his  pleading.  "  Subject  thereto,  an  averment  of 
the  performance  or  occurrence  of  all  conditions  precedent  neces- 
sary for  the  case  of  the  plaintiff  or  defendant  shall  be  implied 
in  his  pleading."     (Order  XIX.  r.  14.) 

Note  the  wording  of  this  rule.     It  does  not  say  such  an  averment 
is  immaterial ;  only  that  it  shall  be  implied.     There  is  a  reason  for 
this.    Although  it  is  no  longer  necessary  for  a  plaintiff  to  plead 
the  due  performance  of  all  conditions  precedent  to  his  right  of 
action,  yet  the  burden  of  proving  due  performance  is  still  on  him, 
if  the  defendant  specially  plead  non-performance.     In  former  days 
it  was  essential  for  a  plaintiff  to  set  out  in  his  declaration  every 
condition  precedent  to  his  right,  and  to  aver  the  due  performance 
of  it  with  all  particularity.    Then  came  the  Common  Law  Pro- 
cedure Act,  1852,  s.  57  of  which  provided:  "  it  shall  be  lawful  for 
the  plaintiff  or  defendant  in  any  action  to  aver  performance  of  con- 
ditions precedent  generally,  and  the  opposite  party  shall  not  deny 
such  averment  generally,  but  shall  specify  in  his  pleading  the  con- 
dition or  conditions  precedent  the  performance  of  which  he  intends 
to  contest."    And  now  a  general  averment  of  the  due  performance 
of  all  conditions  precedent  is  implied  in  every  pleading. 

But  what  is  a  condition  precedent  ?  and  how  does  it  differ  from 
the  material  facts  which  must  be  pleaded  ? 

Where  everything  has  happened  which  would  at  common  law 
primd  facie  entitle  a  man  to  a  certain  sum  of  money,  or  vest  in  him 
a  certain  right  of  action ;  and  yet  in  this  particular  case  there  is 
something  further  to  be  done,  or  something  more  must  happen 
before  he  is  entitled  to  sue,  either  by  reason  of  the  provisions  of 
some  statute,  or  because  the  parties  have  expressly  so  agreed ;  this 
something  more  is  called  a  condition  precedent.  It  is  not  of  the 
essence  of  such  a  cause  of  action  ;  but  it  has  been  made  essential. 
It  is  an  additional  formality  superimposed  on  what  otherwise  would 
have  been  valid.  Hence  the  plaintiff  can  draft  a  perfectly  good 
Statement  of  Claim  without  any  reference  to  it ;  and  it  is  for  the 
o,  G 
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defendant  to  raise  the  point  if  he  thinks  the  plaintiff  has  not  per- 
formed all  that  is  required  of  him.  If  neither  party  refer  to  the 
condition,  it  will  probably  be  because  it  has  been  duly  complied 
with ;  anyhow  its  due  performance  will  in  that  event  be  presumed. 

Illustrations. 

A.  agrees  to  build  a  house  for  B.,  according  to  a  specification  in  writing, 
for  3,000£.  A.  has  built  the  house  according  to  the  specification.  But 
by  the  agreement  to  which  such  specification  is  scheduled  he  agreed  that 
payment  should  only  be  made  upon  the  architect's  certificate  that  so 
much  is  due.  Obtaining  and  presenting  such  a  certificate  is,  therefore,  a 
condition  precedent  to  his  right  to  receive  the  3,000?.  But  he  can  draft 
a  Statement  of  Claim  showing  a  good  prima*  facie  right  to  the  3,0007., 
without  mentioning  any  certificate.  It  will  be  for  the  defendant  to  plead 
that  the  architect  has  never  certified  that  the  amount  is  due. 
Precedent,  No.  76. 
And  see  Hotham  v.  East  India  Company,  1  T.  R.  638,  ante,  p.  77. 

Notice  of  action  was  made  by  certain  public  general  Acts  of  Parliament 
a  condition  precedent  to  a  plaintiff's  right  to  sue  various  public  function- 
aries. But  these  Acts  are  now  all  repealed,  so  far  as  this  requirement  is 
concerned  by 

56  &  57  Vict.  c.  61,  s.  2. 

No  solicitor  can  commence  an  action  for  his  costs  till  one  clear  calendar 
month  after  he  has  delivered  a  bill  (6  &  7  Yict.  c.  73,  s.  37).  Yet  he  need 
not  allege  in  his  Statement  of  Claim  that  he  duly  delivered  to  the 
defendant  a  bill  of  costs  in  accordance  with  the  Act.  The  defendant  must 
plead  that  no  bill  was  delivered ;  and  then  it  will  be  for  the  plaintiff  to 
prove  the  delivery. 

Lane  v.  Glenny,  7  A.  &  E.  83. 

Matters  affecting  Damages. 

A  "  material  fact "  has  been  defined  (ante,  p.  70)  as  a  fact 
which  is  essential  to  the  plaintiff's  cause  of  action  or  to  the 
defendant's  defence.  But  there  are  many  facts  whioh  are  not 
material  on  the  main  issue  whether  plaintiff  ought  to  succeed  or 
not,  and  which  yet  will  be  proved  and  discussed  at  the  trial, 
because  they  affect  the  amount  of  damages  which  he  will  be 
entitled  to  recover.  Such  facts  are  called  "  matters  in  aggra- 
vation of  damages,"  or  "matters  in  mitigation  of  damages. 
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How  far  is  it  right  for  the  plaintiff  and  the  defendant  respec- 
tively to  state  such  facts  in  their  pleading  P 

The  law  on  this  point  is  not  clear ;  but  the  better  opinion  is 
(in  spite  of  the  deoision  in  Millington  v.  Loring,  6  Q.  B.  D.  190) 
that  matters  which  merely  tend  to  inorease  or  diminish  the 
amount  of  damages,  and  which  do  not  concern  the  right  of 
action,  are  strictly  not  "  material  facts  "  within  the  meaning  of 
Order  XIX.  r.  4,  and  therefore  ought  not  to  be  pleaded.  How- 
ever, the  law  on  the  point  being  somewhat  unsettled,  a  conve- 
nient but  illogical  practice  has  grown  up  at  chambers,  which 
allows  either  party  to  plead  or  not  to  plead  such  facts,  according 
to  his  pleasure.  If  you  wish  to  interrogate  about  them,  it  is  as 
well  to  plead  them. 

I  call  this  new  practice  illogical,  because  material  facts,  and 
material  facts  only,  may  be  pleaded;  and  each  party  must  plead 
all  material  facts  on  which  he  intends  to  rely.  There  is  no  inter- 
mediate class  possible  of  facts  which  are  so  far  material  that  you 
may  plead  them  if  you  like,  and  yet  not  so  material  that  you  are 
obliged  to  plead  them. 

The  difficulty  is  caused  mainly  by  the  decision  in  Millington  v. 
Loring.    The  learned  judges  there  appeared  to  assume  that  any 
fact  which  it  would  be  open  to  either  party  to  prove  at  the  trial 
was  a  material  fact  within  the  rules  of  pleading.     Moreover,  the 
application  made  to  them  was  to  strike  certain  matters  out  of  the 
Statement  of  Claim,  and  this  they  refused  to  do.     They  did  not 
expressly  decide  that  such  matters  could  not  have  been  given  in 
evidence  at  the  trial,  unless  they  had  been  pleaded ;  though  surely 
that  is  the  logical  result  of  holding  that  they  were  material  facts. 
Pearson,  J.,  followed  Millington  v.  Loring  in  Lumb  v.  Beaumont, 
49  L.  T.  772.     Then,  again,  in  Scott  v.  Sampson  (8  Q.  B.  D.  491 ; 
51  L.  J.  Q.  B.  380 ;    30  W.  R.  541 ;    46  L.  T.  412),  the  Divisional 
Court  apparently  decided  that  a  defendant  must  always  plead  facts 
in  mitigation  of  damages  in  his  Defence.     But  that  was  an  action 
of  libel,    and  since  that   decision  a  new  rule  has  been  made, 
Order  XXXVI.  r.  37,  requiring  a  defendant  in  any  action  of  libel 
or  slander,  who  has  not  pleaded  a  justification,  to  deliver  to  the 
plaintiff,  seven  days  at  least  before  the  trial,  particulars  of  the  facts 
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on  which  he  proposes  to  rely  in  mitigation  of  damages ;  thus  clearly 
implying  that  such  a  defendant  was  not  bound  to  set  such  matters 
out  in  his  Defence. 

It  is  impossible  to  draw  any  clear  distinction  between  matters  in 
aggravation  and  matters  in  mitigation  of  damages  in  this  respect. 
If  the  former  are  material  facts,  the  latter  must  be  so  too. 
Order  XXI.  r.  4  throws  no  light  on  the  question ;  it  merely  says : 
"  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed  or 
their  amount,  but  they  shall  be  deemed  to  be  put  in  issue  in  all 
cases,  unless  expressly  admitted."  This  means  merely  that  a 
defendant  need  not  plead  to  the  concluding  paragraphs  of  the 
Statement  of  Claim  in  which  the  plaintiff  alleges  his  damage, 
special  or  general.  It  has  no  bearing  on  matters  which  the 
defendant  proposes  to  allege  for  the  first  time  in  mitigation  of 
damages.  Matters  in  aggravation  and  matters  in  mitigation  of 
damages  must  be  subject  to  precisely  the  same  rule.  If  so,  it  would 
seem  to  follow  that  the  decisions  in  Wood  v.  Earl  of  Durham, 
21  Q.  B.  D.  501 ;  57  L.  J.  Q.  B.  547,  and  Wood  v.  Cox,  4  Times 
L.  E.  550,  practically  overrule  the  decision  of  the  Divisional  Court 
in  Millington  v.  Loring,  and  that  neither  matters  in  aggravation, 
nor  matters  in  mitigation,  of  damages  are  material  facts,  and  there-* 
fore  ought  not  to  be  pleaded. 

At  the  same  time  there  seems  no  sufficient  ground  for  striking 
out  such  matters,  if  they  be  pleaded.  It  can  scarcely  be  said  that 
such  a  method  of  pleading  embarrasses  either  party,  for  it  gives 
him  notice  what  his  opponent's  case  will  be  at  the  trial.  Hence, 
if  such  matters  are  pleaded,  as  a  rule  no  objection  is  made.  And 
thus  has  arisen  the  practice  which  I  have  described  as  convenient 
though  illogical. 

There  is,  however,  one  exception.  In  an  action  of  libel  or 
slander  the  defendant  may,  in  mitigation  of  damages,  by  a 
special  plea,  justify  part  of  the  words,  provided  such  part  is 
distinct  and  severable  from  the  rest.  (Davis  v.  Billing,  8  Times 
L.  B>.  58.)  The  plea  must  distinctly  identify  the  portion 
justified.  (Vessey  v.  Pike,  3  C.  &  P.  512.)  Without  such  a 
plea  the  defendant  could  give  no  evidence  that  any  portion  of 
his  words  is  true,  not  even  though  he  had  given  a  notioe  under 
Order  XXXVI.  r.  37. 
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In  early  days,  when  the  Courts  were  very  strict,  they  punished 
either  party  who  pleaded  immaterial  facts  in  this  way :  If  his 
opponent  pleaded  to  such  immaterial  facts,  and  issue  was  joined 
thereon,  they  compelled  the  party  who  had  alleged  such  facts  to 
prove  them  literally,  although  they  were  immaterial ;  otherwise 
he  failed  in  his  action.  He  had  himself  raised  the  issue,  so  he 
must  prove  it  or  take  the  consequences. 

Illustrations. 

Action  for  trespass  to  a  close  of  pasture  containing  eight  acres  in  the 
township  of  Tollard  Boyal.  Defence  that  the  defendant  had  the  right  to 
use  an  ancient  chase  of  deer  which  extended  itself  as  well  in  and  through 
the  said  eight  acres  of  pasture,  as  in  and  through  the  said  township  of 
Tollard  Royal ;  and  justified  the  trespasses  as  committed  in  using  the  said 
chase.  The  plaintiff,  in  reply,  denied  that  the  said  chase  extended  itself 
as  well  to  the  eight  acres  as  to  the  whole  town ;  and  the  jury,  at  the  trial, 
found  in  the  very  words  of  the  issue  that  the  said  chase  did  not  extend  as 
well  to  the  whole  town  as  to  the  eight  acres.  It  was  then  moved,  in 
arrest  of  judgment,  "  that  this  issue  and  verdict  were  faulty ;  because, 
if  the  chase  did  extend  to  the  eight  acres  only,  it  was  enough  for  the 
defendant ;  and  therefore  the  finding  of  the  jury,  that  it  did  not  extend 
as  well  to  the  whole  town  as  to  the  eight  acres,  did  not  conclude  against 
the  defendant's  right  in  the  eight  acres,  which  was  only  in  question. 
But  it  was  answered  by  the  Court  that  there  was  no  fault  in  the  issue, 
much  less  in  the  verdict  (which  was  according  to  the  issue) ;  but  the  fault 
was  in  the  defendant's  plea  ;  for  he  puts  in  his  plea  more  than  he' needed, 
viz.,  the  whole  town,  to  his  own  disadvantage.  And  so  judgment  was 
given  for  the  plaintiff." 

Wood  v.  Budden,  Hob.  119. 

Again,  in  an  action  on  the  case,  the  plaintiff  alleged  in  his  declaration 
that  he  demised  a  house  to  the  defendant  for  seven  years,  and  that  during 
the  term  the  defendant  so  negligently  kept  his  fire  that  the  house  was 
burnt  down ;  and  the  defendant  having  pleaded  non  demisit  modo  et 
formd,  it  appeared  in  evidence  that  the  plaintiff  had  demised  to  the  de- 
fendant several  tenements,  of  which  the  house  in  question  was  one,  but 
that  with  respect  to  this  house  it  was,  by  an  exception  in  the  lease, 
demised  at  will  only.  The  Court  held  that  though  the  plaintiff  might 
have  declared  against  the  defendant  as  tenant  at  will  only,  and  the  action 
would  have  lain,  yet  having  stated  a  demise  for  seven  years,  he  was  bound 
to  prove  a  demise  for  seven  years,  and  that  proof  of  a  lease  at  will  was  a 
variance,  and  one  in  substance,  not  in  form  only ;  and  on  the  ground  of 
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such  variance,  judgment  was  given  for  the  defendant.    [Now,  the  words 
"  for  seven  years  "  would  be  rejected  as  surplusage.] 

Cudlip  v.  Bundle,  Carth.  202. 

Bristow  v.  Wright,  Douglas,  665. 
The  plaintiff's  cattle  escaped  out  of  his  field,  which  was  called  But-close, 
into  a  pasture  called  Whitbridge-close,  which  belonged  to  Sir  Francis 
Leke.  Sir  Francis'  bailiffs  promptly  destrained  them  as  damage  feasant. 
This  led  to  an  action  of  replevin  in  which  the  plaintiff  pleaded  that  he  was 
seised  in  his  demesne  as  of  fee  of  But-close ;  that  Sir  Francis  was  bound 
to  repair  the  fence  between  But-close  and  Whitbridge-close ;  that  he 
neglected  to  do  so ;  and  that  so  it  was  all  his  own  fault  that  the  cattle 
escaped  through  that  fence  into  his  pasture.  The  defendant  pleaded  that 
the  plaintiff  was  not  seised  in  his  demesne  as  of  fee  of  But-close.  And 
the  Court  was  of  opinion  that  it  was  a  good  traverse ;  for  though  a  less 
estate  than  a  seisin  in  fee  would  have  been  sufficient  to  sustain  the 
plaintiff's  case,  yet  as  the  plaintiff,  who  should  best  know  what  estate  he 
had,  had  pleaded  a  seisin  in  fee,  his  adversary  was  entitled  to  traverse  the 
title  so  laid,  and  the  plaintiff  must  prove  a  seisin  in  fee  at  the  trial. 

Sir  Francis  LeJce's  Case,  3  Dyer,  365;  2  Wms.  Saund.  206  a.,n.  (22). 

The  Queen  v.  Dendy,  1  E.  &  B.  829 ;  22  L.  J.  Q.  B.  247. 

Subsequently,  however,  the  Courts  adopted  a  far  better  method 
of  preventing  the  parties  from  raising  immaterial  issues.  They 
declared  that  "immaterial  allegations  were  not  traversable," 
i.e.,  neither  party  was  allowed  to  plead  to  any  immaterial  matter 
in  his  opponent's  pleading,  but  must  treat  it  as  surplusage,  and 
leave  it  alone.  Thus,  no  issue  could  be  raised  on  it;  and  the 
party  pleading  it  was  no  longer  bound  to  prove  it  at  the  trial. 

Illustrations. 

Where  the  plaintiff  in  his  replication  pleaded  that  the  Queen,  at  a 
manor  court  held  on  such  a  day,  by  I.  S.,  her  steward,  and  by  copy  of 
court  roll,  &c,  granted  certain  land  to  the  plaintiff's  lessor,  and  the 
defendant  rejoined  that  the  Queen  had  not,  at  a  manor  court  held  on  such 
a  day,  by  I.  S.,  her  steward,  granted  the  land  to  the  lessor,  the  Court 
held  that  the  rejoinder  was  ill ;  "  for  the  jury  are  thereby  bound  to  find 
a  copy  on  such  a  day,  and  by  such  a  steward :  which  ought  not  to  be." 
Lane  v.  Alexander,  Yolv.  122. 

In  an  action  for  wages  the  plaintiff  alleged  that  he  had  served  the 
defendant  as  a  hired  servant  from  21st  March,  1647,  to  1st  November,  1664. 
To  this  the  defendant  pleaded  that  the  plaintiff  had  not  served  until  the 
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1st  November,  1664.  This  was  a  bad  plea;  for  the  plaintiff  in  such,  an 
action  is  entitled  to  compensation  pro  tanto  for  any  period  oi  service  ; 
hence  it  was  obviously  no  answer  to  say  that  he  did  not  serve  the  whole 
time  alleged,  and  the  plea  as  it  stood  raised  an  immaterial  issue. 

Osborne  v.  Rogers,  1  Wms.  Saund.  267. 

And  see  Alsager  v.  Currie,  11  M.  &  W.  14. 

So  where  the  condition  of  a  bond  was  that  the  obligor  should  serve  the 
obligee'  half  a  year,  and  in  an  action  of  debt  on  the  bond  the  defendant 
pleaded  that  he  had  served  him  half  a  year  at  D.,  in  the  county  of  K., 
and  the  plaintiff  replied  that  he  had  not  served  him  half  a  year  at  D.,  in 
the  county  of  K. ;  this  was  adjudged  to  be  a  bad  traverse,  as  involving 
the  place,  which  was  immaterial. 
Doctrina  Placitandi,  360. 

And  now  the  Courts  never  compel  either  party  to  prove  at  the 
trial  more  than  the  substance  of  his  pleading,  even  though  his 
opponent  may  have  expressly  traversed  some  immaterial  averment 
contained  in  it. 
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(iii.)    EVERY  PLEADING   MUST  STATE   FACTS,  AND  NOT  THE 
EVIDENCE   BY  WHICH  THEY  ARE  TO   BE   PROVED. 

Facts  should  be  alleged  as  facts.  It  is  not  neoessary  to  state 
in  the  pleadings  oiroumstances  which  merely  tend  to  establish 
the  facts  at  issue. 

The  fact  in  issue  between  the  parties  is  the  factum  probandumy 
the  fact  to  be  proved,  and  therefore  the  faot  to  be  alleged.  It 
is  unnecessary  to  tell  the  other  side  how  it  is  proposed  to  prove 
that  faot ;  suoh  matters  are  merely  evidence,  facta  probantia, 
facts  by  means  of  whioh  one  proves  the  fact  in  issue.  Suoh 
facts  will  be  relevant  at  the  trial,  but  they  are  not  material  facts 
for  pleading  purposes. 

This  was  always  a  dear  rule  of  the  oommon  law.  "  Evidence 
shall  never  be  pleaded,  because  it  tends  to  prove  matter  in  fact, 
and  therefore  the  matter  in  faot  shall  be  pleaded."  (Dowman's 
Case,  9  Rep.  9  b.) 

In  Chancery,  however,  this  rule  was  never  observed  :  the  plead- 
ings there  were  lengthy  narratives  which  sometimes  became  intoler- 
ably prolix.  They  stated  the  evidence  on  which  the  party  proposed 
to  rely  in  full  detail,  with  copious  extracts  from  the  material  docu- 
ments, and  a  great  deal  of  interesting  family  history.  They  were, 
in  fact,  more  like  lengthy  affidavits  than  modern  pleadings. 

This  was  to  some  extent  due  to  the  nature  of  the  matters  with 
which  equity  Courts  had  to  deal,  for  even  now  an  equitable  defence 
or  reply  is  pleaded  in  the  Queen's  Bench  Division  somewhat  more 
in  detail  than  is  usual  in  the  case  of  ordinary  legal  defences  or 
replies.  (See  Heap  v.  Marris,  2  Q.  B.  D.  630  ;  46  L.  J.  Q.  B.  761.) 
Moreover,  it  is  not  always  easy  to  decide  what  are  the  facts  to  be 
proved,  and  what  is  only  evidence  of  those  facts.  The  question  is 
often  to  some  extent  one  of  degree.  "There  are  many  cases  in 
which  facts  and  evidence  are  so  mixed  up  as  to  be  almost  indis- 
tinguishable."    {Smith  v.  West,  (1876)  W.  N.  55.)      But  in  most 
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oases  the  line  is  sharp  and  clear  between  the  fact  in  issue  and  the 
evidence  by  which  that  fact  would  be  proved.  "  The  difference, 
although  not  so  easy  to  express,  is  perfectly  easy  to  understand." 
(Per  Brett,  L.  J.,  in  Philipps  v.  Philipps,  4  Q.  B.  D.  at  p.  133.) 
"  It  is  an  elementary  rule  in  pleading,  that,  when  a  state  of  facts  is 
relied  on,  it  is  enough  to  allege  it  simply  without  setting  out  the 
subordinate  facts  which  are  the  means  of  producing  it,  or  the 
evidence  sustaining  the  allegation."  (Per  Lord  Denman,  C.  J.,  in 
Williams  v.  Wilcox,  8  A.  &  E.  at  p.  331.) 

Illustrations. 

Action  on  a  policy  of  assurance  on  the  life  of  A.  Defence  that  A.  com- 
mitted suicide,  in  which  event  the  Company,  by  the  express  terms  of  the 
policy,  is  not  liable.  The  issue  is,  Did  A.  kill  himself  ?  The  facts  that  he 
had  for  weeks  been  in  a  moody,  miserable  state,  that  he  bought  a  pistol 
the  day  before  his  death,  that  he  was  found  shot,  with  that  pistol  in  his 
hand,  that  on  him  was  found  a  letter  to  his  wife  stating  that  he  intended 
to  kill  himself,  &c,  these  are  all  "  evidentiary  facts  "  which  go  to  prove 
the  fact  in  issue.  None  of  these  should  therefore  be  pleaded.  The 
Defence  should  merely  state,  "The  said  A.  died  by  his  own  hand,"  or 
whatever  are  the  exact  words  of  the  condition  on  the  back  of  the  policy. 
See  Borradaile  v.  Hunter,  5  Man.  &  Gr.  639. 

It  would  be  still  worse  pleading  to  aver  in  the  Defence  that  the  coroner 
had  held  an  inquest  on  A.'s  body,  and  the  jury  had  returned  a  verdict  of 
felo  de  se.  For  such  a  verdict  would  not  be  evidence  either  for  or  against 
the  company,  and  such  an  allegation  would  be  struck  out  as  an  attempt 
to  prejudice  the  fair  trial  of  the  action. 

See  Smith  v.  The  British  Insurance  Association,  (1883)  W.  N.  232. 

Where  the  main  question  in  an  action  is,  Was  the  defendant  partner 
with  his  father  in  the  Lime  Street  business  ?  it  would  be  bad  pleading  to 
allege  that  the  defendant  shared  in  the  profits  and  contributed  to  the 
losses  incurred  in  the  business,  or  any  other  facts  which  tend  to  show 
that  he  was  a  partner.  Plead  merely,  "  The  defendant  throughout  the 
year  1890  carried  on  business  at  No.  21,  Lime  Street,  in  partnership  with 
his  father,  under  the  style  or  firm  of  *  Davis  &  Son.'  " 

If  the  only  point  in  dispute  be,  Had  A.  authority  to  make  this  contract 
on  behalf  of  the  defendant  ?  the  plaintiff  may  plead  either  that  "  the 
defendant  employed  A.  as  his  agent  to  make  this  contract  on  his  behalf," 
or  that  "  the  defendant  held  A.  out  as  having  authority  to  make  the  said 
contract  on  his  behalf."  But  he  may  not  allege  that,  "when  A.  made 
the  contract  he  represented  that  he  was  the  defendant's  agent,  and  had 
authority  from  him  to  enter  into  the  said  contract  on  his  behalf."    And  it 
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is  ridiculous  to  plead,  as  was  once  done,  that  A.  "has  all  along  been 
regarded  by  the  lessor,  the  bankers,  and  the  plaintiff  himself,  as  the 
agent  of  the  defendant." 

If  the  plaintiff's  case  is  that  certain  damage  has  happened  to  him  in 
consequence  of  some  wrongful  act  of  the  defendant's,  it  is  not  necessary 
to  set  out  the  facts  which  show  the  connection  between  the  damage  and 
the  wrongful  act.  These  are  but  evidence  of  the  plaintiff's  assertion  that 
the  damage  which  he  has  sustained  was  the  consequence  of  the  defendant's 
act.  It  is  sufficient  to  allege  the  wrongful  act  in  the  Statement  of  Claim, 
and  then  to  continue,  "  The  plaintiff  has  thereby  suffered,  &c,  and  been 
put  to  great  expense  in,  &c."  (specifying  the  damages). 

"If  both  the  unlawful  act  and  the  consequence  are  stated,  it  is  un- 
necessary to  allege  the  means  by  which  that  act  produced  that  conse- 
quence. .  .  .  The  means  are  matter  of  evidence.1' 

Per  Lord  Mansfield,  0.  J.,  and  Buller,  J.,  in  Bex  y.  Eccles,  3 
Dougl.  at  p.  337. 

"  Where  the  facts  in  a  pedigree  are  facts  to  be  relied  upon  as  facts  to 
establish  the  right  or  title,  they  must  be  set  out ;  but  where  the  pedigree 
is  the  means  of  proving  the  facts  relied  on  as  facts  by  which  the  right  or 
title  is  to  be  established,  then  the  pedigree  is  evidence  that  need  not  be 
set  out." 

Per  Brett,  L.  J.,  in  Philippe  v.  Philipps,  4  Q.  B.  D.  at  p.  134; 
48  L.  J.  Q.  B.  135 ;  27  W.  B.  436;  39  L.  T.  556. 

In  an  action  of  covenant  the  plaintiff  declared  that  the  defendant  by 
indenture  demised  to  him  certain  premises,  with  a  covenant  that  he,  the 
defendant,  had  full  power  and  lawful  authority  to  demise  the  same 
according  to  the  form  and  effect  of  the  said  indenture ;  and  then  the 
plaintiff  assigned  as  a  breach  that  the  defendant  had  not  full  power  and 
lawful  authority  to  demise  the  said  premises  according  to  the  form  and 
effect  of  the  said  indenture.  After  verdict  for  the  plaintiff  it  was  assigned 
for  error,  that  he  had  not  in  his  declaration  shown  "  what  person  had 
right,  title,  estate  or  interest  in  the  said  premises,  by  which  it  might 
appear  to  the  Court  that  the  defendant  had  not  full  power  and  lawful 
authority  to  demise."  But  upon  conference  and  debate  amongst  the 
justices  it  was  resolved  "  that  the  assignment  of  the  breach  of  covenant 
was  good,  for  ho  has  followed  the  words  of  the  covenant  negatively ; " 
and  to  state  what  person  had  a  better  estate  or  interest  than  the  defendant 
in  the  demised  premises  would  be  pleading  evidence  of  the  main  allegation 
that  the  defendant  had  not  full  power  and  authority  to  demise. 
Robert  Bradshaw's  Case,  9  Bep.  60,  &. 

So,  to  a  claim  for  labour  and  medicines  for  curing  the  defendant  of  a 
distemper,  the  defendant  pleaded  infancy.  The  plaintiff  replied  that  the 
action  was  brought  for  necessaries.    It  was  objected  to  this  replication, 
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that  the  plaintiff  had  not  set  out  how  or  in  what  manner  the  medicines 
were  necessary ;  but  it  was  adjudged  that  the  replication  in  this  general 
form  was  good. 

Huggins  v.  Wiseman,  Garth.  110. 

There  is  a  curious  long  plea  in  abatement,  which  occupies  eight  pages 
of  the  report,  in  which  all  manner  of  evidence  is  pleaded  to  show  that  the 
defendant  was  an  earl,  and  had  been  received  as  an  earl,  and  had  voted 
as  an  earl,  &c.,  but  it  strangely  enough  nowhere  contained  "  a  distinct 
allegation  of  the  thing  to  be  proved,  that  the  defendant  was  Earl  of 
Stirling  at  the  time  of  the  writ.1'  It  was  therefore  struck  out. 
Dighy  v.  Alexander,  8  Bing.  416,  430. 

Where  time  has  not  been  made  of  the  essence  of  the  contract  it  is 

sufficient  to  aver  that  the  work  was  done  or  the  event  happened  "  within 

a  reasonable  time  in  that  behalf."    It  is  unnecessary  to  explain  that  the 

weather  was  bad,  or  that  the  men  struck  work,  or  to  state  any  other 

reason  why  it  took  so  long :  that  is  the  evidence  by  which  you  are  going 

to  prove  your  assertion  that  the  time  in  fact  occupied  was  a  reasonable 

period. 

Eaton  v.  Southby,  Willes,  131,  post,  p.  103. 

"Where  the  plaintiff  pleaded  that  he  had  "  been  informed  by  the  defen- 
dant" that,  &c,  the  paragraph  was  struck  out.  This  was  stating  the 
evidence  by  which  he  proposed  at  the  trial  to  prove  the  fact  in  issue. 
Jones  v.  Turnery  (1875)  W.  N.  239. 
A  Statement  of  Claim  set  out  in  full  a  multitude  of  letters  which  were 
said  to  be  material  because  they  contained  admissions.  But  the  Court 
held  that  if  that  were  so,  still  admissions  were  only  evidence,  and  that 
facts  and  not  evidence  should  alone  be  pleaded.  The  letters  were 
accordingly  struck  out. 

Davy  v.  Garrett,  7  Oh.  D.  473;  47  L.  J.  Ch.  218  ;  26  W.  E.  225; 
38  L.  T.  77. 
The  plaintiff  alleged  that  certain  windows  of  his  were  ancient  lights. 
The  defendant  pleaded  that  in  another  action  the  plaintiff  had  sworn 
they  were  not  ancient.    This  allegation  was  struck  out. 
Lumb  v.  Beaumont,  49  L.  T.  772. 
Where  M.  had  insured  his  life,  assigned  the  policy  to  the  plaintiff,  and 
disappeared,  and  the  defendant  has  reason  to  believe  that  the  disappear- 
ance was  fraudulent  and  collusive,  he  should  plead  merely  that  M.  is  not 
dead.    He  should  not  allege  a  conspiracy  between  M.  and  the  plaintiff, 
and  set  out  other  frauds  which  they  had  jointly  committed ;   for  this  is 
merely  matter  which  goes  to  prove  that  M.  is  not  dead,  and  that  is  the 
real  question  at  issue  in  the  action. 

Provincial  Bank  of  Ireland  v.  Brocklebanh,  26  L.  It.  Jr.  572. 
And  see  Murray  v.  Epsom  Local  Board,  (1897)  1  Ch.  35 ;  75 
L.  T.  579. 
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Wherever  it  is  material  to  allege  malice,  fraudulent  intention,  know- 
ledge, or  other  condition  of  the  mind  of  any  person,  it  shall  be  sufficient 
to  allege  the  same  as  a  fact  without  setting  out  the  circumstances  from 
which  the  same  is  to  be  inferred. 
Order  XIX.  r.  22. 

Wherever  it  is  material  to  allege  notice  to  any  person  of  any  fact, 
matter,  or  thing,  it  shall  be  sufficient  to  allege  such  notice  as  a  fact, 
unless  the  form  or  the  precise  terms  of  such  notice,  or  the  circumstances 
from  which  such  notice  is  to  be  inferred,  be  material. 
Order  XIX.  r.  23. 

So,  too,  it  is  sufficient  for  his  opponent  to  deny  notice  generally. 
Pennington  v.  Beechey,  2  Sim.  &  St.  282. 

Whenever  any  contract  or  any  relation  between  any  persons  is  to  be 
implied  from  a  series  of  letters  or  conversations,  or  otherwise  from  a 
number  of  circumstances,  it  shall  be  sufficient  to  allege  such  contract  or 
relation  as  a  fact,  and  to  refer  generally  to  such  letters,  conversations,  or 
circumstances  without  setting  them  out  in  detail.  And  if  in  such  case 
the  person  so  pleading  desires  to  rely  in  the  alternative  upon  more  con- 
tracts or  relations  than  one  as  to  be  implied  from  such  circumstances,  he 
may  state  the  same  in  the  alternative. 
Order  XIX.  r.  24. 

In  every  case  in  which  the  cause  of  action  is  a  stated  or  settled  account, 
the  same  shall  be  alleged  with  particulars,  but  in  every  case  in  which  a 
statement  of  account  is  relied  on  by  way  of  evidence  or  admission  of  any 
other  cause  of  action  which  is  pleaded,  the  same  shall  not  be  alleged  in 
the  pleadings. 

Order  XX.  r.  8. 

That  is  to  say :  If  a  butcher  and  a  baker  each  deal  at  the  other's  shop, 
and  at  the  end  of  the  year  they  Bettle  accounts  and  strike  a  balance, 
showing  that  the  baker  owes  the  butcher  321.  18a.  Id.,  and  the  baker 
checks  the  figures  and  agrees  the  balance,  then  that  is  a  settled  account, 
on  which  the  butcher  can  sue,  if  he  likes,  as  a  substantive  cause  of  action. 
If  he  sues  on  the  settled  account,  he  must  state  when  and  where  and 
between  whom  it  was  settled ;  but  he  should  not  refer  to  butcher's  meat 
or  to  loaves.  If,  on  the  other  hand,  he  prefers  to  sue  for  the  price  of 
butcher's  meat  sold  and  delivered,  giving  credit  for  the  amount  due  from 
him  for  bread,  he  can  do  so ;  and  then  his  pleading  should  contain  no 
reference  whatever  to  the  account  stated,  as  it  is  in  that  action  but  an 
admission  that  so  much  is  due. 

See  Precedent,  No.  37,  post,  p.  357. 
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(iV.)    EVERY   PLEADING  MUST  STATE   MATERIAL   FACTS  IN  A 

SUMMARY  FORM. 

In  the  first  place,  material  facts  must  be  stated  clearly  and 
definitely.  Be  as  concise  as  you  can,  provided  you  do  not 
thereby  become  obscure.  Pleadings  are  useless  unless  they 
state  facts  with  precision.  The  names  of  persons  and  places,  if 
material,  must  be  accurately  given.  Avoid  pronouns ;  it  often 
is  not  clear  whom  you  mean  by  "  he."  Bepeat  "  the  plaintiff," 
or  "  the  said  Johnson,"  whenever  "  he  "  would  be  ambiguous. 
Use  relative  pronouns  as  little  as  possible ;  when  you  do  use 
them,  see  that  each  has  its  proper  antecedent.  Call  things  by 
their  right  names,  so  far  as  you  can ;  but  in  any  event  always 
allude  to  the  same  thing  by  the  same  name.  Keep  to  the  same 
phraseology  throughout  the  pleading.  If  you  are  suing  on  a 
document,  or  relying  on  an  Act  of  Parliament,  do  not  attempt 
to  improve  on  the  language  of  either  (however  strong  the 
temptation  may  be,  especially  in  the  latter  case).  A  change  of 
phrase  suggests  a  change  of  meaning. 

Illustrations. 

The  plaintiff  and  defendant  should  not  be  mentioned  by  name  in  the 
body  of  a  pleading.  They  should  always  be  called  "  the  plaintiff"  and 
*'  the  defendant,"  or,  if  more  than  one,  "  the  male  plaintiff,"  "  the  female 
plaintiff,"  "the  defendant  Smith,"  "  the  defendant  Robinson,"  or,  if 
both  defendants  bear  the  same  surname,  "  the  defendant  Henry,"  "  the 
defendant  John." 

The  name  of  any  other  person,  not  a  party  to  the  suit,  should  be  given 
in  full,  if  known,  the  first  time  he  is  mentioned.  Afterwards  he  can  be 
referred  to  by  his  surname  only,  as  "  the  said  Johnson." 

It  does  not  matter  in  the  least  whether  you  allude  to  the  cottage 
claimed  by  the  plaintiff  as  "  the  said  cottage,"  or  "  the  said  house,"  or 
"the  said  messuage,"  or  "the  said  premises."  But  whichever  phrase 
you  use  the  first  time  should  be  used  throughout  the  pleading. 
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It  will  lead  to  confusion  if  you  refer  to  the  same  document  sometimes 
as  "the  Indenture  of  May  20th,  1879,"  sometimes  as  "the  said  lease," 
and  sometimes  as  "the  agreement  between  the  parties."  In  fact,  it  is 
technically  wrong  to  call  a  contract  under  seal  an  agreement. 

Land  was  limited  so  as  to  pass  from  A.  to  B.  on  A.'s  becoming  bank- 
rupt. B.  claimed  the  land,  and  pleaded  that  A.  had  become  insolvent. 
In  olden  time,  this  would  have  been  bad  on  special  demurrer. 

A  policy  of  life  assurance  by  its  express  terms  becomes  void  "  if  the 
assured  shall  die  by  his  own  hand."    Do  not  plead  that  "the  assured 
killed  himself,"  or  that  he   "  committed  suicide."    Plead  in  the  very 
words  of  the  policy,  "  the  assured  died  by  his  own  hand.'* 
See  Borradaih  v.  Hunter,  5  Man.  &  Gr.  639. 

A  policy  of  life  assurance  contained  a  condition  that  satisfactory  proof 
of  the  title  of  the  claimant,  and  of  the  age  and  death  of  the  assured,  must 
be  given  to  the  directors.  The  company  is  now  sued  on  the  policy,  and 
relies  on  the  fact  that  this  condition  has  not  been  complied  with.  Set  out 
the  condition,  and  then  aver  that  "  no  satisfactory  proof  of  the  title  of  the 
plaintiff  or  of  the  age  of  the  deceased  has  ever  been  given  to  the  directors 
of  the  defendant  company."  Do  not  plead,  as  was  once  done,  that  "no 
evidence  satisfactory  to  the  defendant  company,  cither  of  the  date  of  the 
birth  of  the  assured,  or  the  plaintiff's  right  to  receive  the  sum  assured, 
has  ever  been  afforded  or  supplied  by  the  plaintiff,  though  ho  has  been 
often  requested  by  the  defendant  company  so  to  do."  Such  a  change  of 
phrase  is  unnecessary  and  confusing. 

Facts  should  be  alleged  as  facts.  Use  terse,  short,  curt,  blunt 
sentences,  all  in  the  indicative  mood.  Be  positive.  Do  not 
beat  about  the  bush.  Go  straight  to  the  point.  If  you  mean 
to  allege  a  particular  fact,  state  it  boldly,  plainly,  clearly,  and 
oonoisely.  Avoid  all  "ifs,"  and  all  introductory  averments. 
Avoid  all  periphrasis,  all  circumlocution.  A  pleading  is  not  the 
place  for  fine  writing,  but  simply  for  hard,  downright,  business- 
like assertion. 

Avoid,  too,  the  passive  voice  :  always  use  the  most  direct  and 
straightforward  construction,  and  that,  as  a  rule,  will  be  the 
active  voice.  It  is  simpler  and  clearer  to  say,  "  He  repaid  the 
money  on  June  24th,  1891,"  than  to  say,  "  The  money  was 
repaid  by  him  on  that  date." 

Above  all,  avoid  participial  phrases;   never  say  that  the 


HOW  TO  PLEAD  MATERIAL  FACTS.  95 

defendant,  being  so-and-so,  did  something.  Make  two  sentences 
of  it ;  say  that  he  was  so-and-so,  and  then  that  he  did  some- 
thing. Avoid  all  clauses  that  are  introduced  by  "  being  "  or 
"  having."  If  a  fact  is  material,  it  should  be  stated  as  a  positive 
fact,  and  in  a  separate  sentence. 

Then,  again,  it  always  oonduoes  to  olearness  to  observe  the 
strict  order  of  time.  In  any  case  not  of  the  simplest,  dates  are 
always  of  the  greatest  importance ;  and  the  only  way  to  tell  a 
long  or  complicated  story  clearly  and  intelligibly  is  to  keep  to 
striot  chronological  order. 

Illustrations. 

It  is  wholly  unnecessary  to  plead : 

"  The  defendant  says  that  he  does  not  admit  that  the  goods  referred  to 
in  paragraph  3  of  the  Statement  of  Claim,  and  therein  alleged  to  have 
been  delivered  by  the  plaintiff  to  the  defendant,  or  any  of  thorn,  were  in 
fact  so  delivered,  and  he  puts  the  plaintiff  to  the  proof  of  such  delivery." 

Omit  all  preamble,  and  plunge  at  once  in  media*  res.    Plead  simply — 

"  The  plaintiff  never  delivered  any  of  the  said  goods  to  the  defendant." 

Again,  it  is  quite  unnecessary  to  preface  any  plea  with  saving  clauses, 
such  as,  "  In  the  alternative,"  or  "  The  defendant  without  waiving  any 
other  ground  of  defence  says  that,  &c."  It  is  quite  unnecessary  too  to 
apologise  for  the  line  of  defence  which  you  adopt  or  to  explain  why  you 
think  fit  to  adopt  it. 

Here  is  a  badly  drawn  Statement  of  Claim :  — 

"  The  defendant  is  indebted  to  the  plaintiff,  as  executor  of  Lavinia 
Jones,  deceased,  in  the  sum  of  231Z.  5*.  10c?.,  being  the  balance  still 
owing  of  a  sum  of  700Z.  advanced  to  the  defendant  by  the  said  Lavinia 
Jones  in  her  lifetime,  repayable  on  demand,  with  interest  at  5  per  cent, 
per  annum." 

It  is  all  one  sentence,  and  the  facts  are  stated  in  inverse  order  of  date. 
Surely  the  following  is  clearer : — 

"  1.  Lavinia  Jones,  deceased,  on  May  loth,  1892,  lent  the  defendant 
7002.  He  agreed  to  repay  her  the  sum  on  demand,  with  interest  at  the 
rate  of  5  per  cent,  per  annum,  payable  quarterly. 

"  2.  During  her  lifetime  he  regularly  paid  her  interest  at  the  said  rate 
when  and  as  it  became  due.  He  also  repaid  her  4682.  14a.  2d.  towards 
the  principal. 

"  3.  Lavinia  Jones  died  on  December  21st,  1895,  having  by  her  last 
will  appointed  the  plaintiff  her  executor. 
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"  4.  The  plaintiff,  as  such  executor,  claims  the  balance,  2312.  5*.  10cZ., 
with  interest  thereon  at  the  said  rate  from  September  29th,  1895,  to  date 
oi  writ." 

Form  No.  5  in  sect.  v.  of  Appendix  C.  to  the  Rules  of  the  Supreme 
Court  of  1883  appears  to  me  to  offend  against  the  rule  just  laid  down.  It 
begins  as  follows : — 

"  The  plaintiff  has  suffered  damage  by  breach  of  contract  by  bill  of 
lading  of  goods  shipped  by  the  plaintiff,  signed  by  the  master  of  the  ship 
Mary,  as  the  defendant's  agent,  dated  the  1st  of  January,  1882." 

Hero  there  are  three  distinct  allegations  depending  on  participles,  and 
it  appears  to  be  left  to  implication  that  the  defendant  is  the  owner  of  the 
ship.    "Would  it  not  be  far  better  to  allege : — 

"  1.  On  January  1st,  1882,  the  plaintiff  caused  200  quarters  of  wheat 
to  be  shipped  on  board  the  ship  Mary,  at  Bilbao. 

11  2.  The  master  of  the  said  ship  received  the  same  to  be  carried  to 
London  upon  the  terms  stated  in  a  bill  of  lading,  which  he  then  signed, 
and  of  which  the  following  clauses  are  material.  [Here  state  the  clause* 
sued  on.] 

"  3.  The  defendant  is  the  owner  of  the  said  ship,  and  the  said  master 
had  authority  to  sign  the  said  bill  of  lading  as  his  agent. 

"  4.  [As  in  paragraph  2  of  the  said  Form.']  " 

This,  then,  is  the  first  essential  of  good  pleading — to  be  clear. 
The  next  is  to  be  brief.  The  rules  of  1883  repeatedly  insist  on 
the  necessity  of  brevity. 

The  fundamental  rule  cited  at  the  head  of  this  chapter  re- 
quires that  "every  pleading  shall  contain  and  contain  only  a 
statement  in  a  summary  form  of  the  material  f aots  on  which  the 
party  pleading  relies." 

"  Such  statements  shall  be  as  brief  as  the  nature  of  the  case 
will  admit,  and  the  taxing  officer  in  adjusting  the  costs  of  the 
action  shall  at  the  instanoe  of  any  party,  or  may  without  any 
request,  inquire  into  any  unnecessary  prolixity,  and  order  the 
costs  occasioned  by  such  prolixity  to  be  borne  by  the  party 
chargeable  with  the  same."     (Order  XIX.  r.  2.) 

"  The  forms  in  Appendices  C,  D.,  and  E.,  when  applicable, 
and  where  they  are  not  applicable,  forms  of  the  like  character  as 
near  as  may  be,  shall  be  used  for  all  pleadings,  and  where  such 


HOW  TO  PLEAD  MATERIAL  FACTS.  97 

forms  are  applicable  and  sufficient,  any  longer  forms  shall  be 
deemed  prolix,  and  the  oosts  occasioned  by  suoh  prolixity  shall 
be  disallowed  to  or  borne  by  the  party  so  using  the  same,  as  the 
case  may  be."     (Order  XIX.  r.  5.) 

Tet,  as  we  have  seen  (ante,  p.  73),  each  party  must  state  his 
whole  case ;  he  cannot,  strictly,  prove  at  the  trial  any  material 
fact  which  is  not  alleged  in  his  pleading.  (Per  Sir  J.  Hannen, 
in  The  Hardtack,  9  P.  D.  32 ;  53  L.  J.  P.  23 ;  and  see  Brook  v. 
Brook,  12  P.  D.  19 ;  56  L.  J.  P.  108.)  How,  then,  is  the 
necessary  brevity  to  be  attained  ? 

In  two  ways : — 

I.  By  omitting  every  unnecessary  allegation. 

II.  By    omitting    all   unnecessary    detail   when    alleging 
material  facts. 

I.  It  is  bad  pleading  to  insert  a  single  unnecessary  allegation. 

Illustrations. 

Neither  party  should  cite  public  Acts  of  Parliament,  or  state  in  his 
pleading  the  propositions  of  law  which  he  proposes  to  urge  upon  the 
Court. 

Neither  party  may  plead  the  evidence  by  which  he  proposes  to  prove 
the  facts  on  which  he  relies. 
Order  XIX.  r.  4. 

Neither  party  may  plead  to  any  matter  which  is  not  alleged  against 
him. 

Rassam  v.  Budge,  (1893)  1  Q,  B.  571 ;  62  L.  J.  Q.  B.  312 ;  41 

W.  B.  377 ;  68  L.  T.  717. 
Powers  v.  Cook,  1  Ld.  Baym.  63 ;  1  Salk.  298 ;  ante,  p.  78. 

Neither  party  need,  in  any  pleading,  allege  any  matter  of  fact  which 
the  law  presumes  in  his  favour,  or  as  to  which  the  burden  of  proof  lies 
upon  the  other  side. 

Order  XIX.  r.  25,  ante,  p.  78. 

Neither  party  need  allege  the  performance  of  any  condition  precedent ; 
such  an  averment  is  now  implied  in  every  pleading. 
Order  XIX.  r.  14,  ante,  p.  81. 

Neither  party  need  set  out  the  whole  or  any  part  of  any  document, 

O.  H 
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unless  its  precise  words  are  material.    It  is  sufficient  to  state  its  effect  as 
briefly  as  possible. 

Order  XIX.  r.  21. 

It  is  not  necessary  for  any  defendant  to  plead  any  denial  or  defence  as 
to  damages  claimed  or  their  amount ;  they  shall  be  deemed  to  be  put  in 
issue  in  all  cases,  unless  expressly  admitted. 
Order  XXI.  r.  4. 

It  is  unnecessary  for  either  party  to  plead  any  matter,  or  to  plead  to 
any  matter,  which  merely  affects  costs. 

It  is  unnecessary  for  either  party  to  plead  to  his  opponent's  prayer  or 
claim,  or  to  his  particulars,  or  to  any  matter  introduced  by  a  videlicet. 
He  need  only  deal  with  the  allegations  contained  in  the  body  of  the 
preceding  pleading. 

Neither  party  need  refer  in  his  pleading  to  any  item  for  which  his 
opponent  has  given  him  credit. 

It  is  unnecessary  for  either  party  in  his  pleading  to  refer  to  any  inter- 
locutory proceeding  in  the  action,  or  to  recount  the  history  of  the  case 
since  writ. 

It  is  not  necessary  for  either  party  to  plead  any  fact  which  is  not  yet 
material  to  his  case;  though  he  may  reasonably  suppose  that  it  may 
become  material  at  a  later  stage.     (Ante,  p.  76.) 

Neither  party  should  plead  to  any  matter  of  law  set  out  in  his 
opponent's  pleading.    This  may  be  treated  as  mere  surplusage. 

Bichardson  v.  Mayor  of  Orford,  2  H.  Bl.  182;  post,  p.  128. 

II.  When  pleading  material  faots  all  unnecessary  details 
should  be  omitted. 

A  certain  amount  of  detail  is  essential  to  ensure  clearness 
and  precision.  "Although  pleadings  must  now  be  concise, 
they  must  also  be  precise."  (Per  Kay,  J.,  in  Towmend  v. 
Parton,  30  W.  E.  287 ;  45  L.  T.  756.)  Indeed,  Order  XIX. 
r.  6,  expressly  requires  that  in  all  cases  "  in  which  particulars 
may  be  necessary  beyond  such  as  are  exemplified  in  the  forms 
aforesaid,  particulars  (with  dates  and  items,  if  necessary)  shall 
be  stated  in  the  pleading ;"  unless  the  particulars  be  of  debt, 
expenses,  or  damages,  and  exceed  three  folios  (216  words  or 
figures),  when  they  must  be  delivered  separately.  But  this 
rule  does  not  state  when  such  particulars  are  necessary,  or  what 
degree  of  particularity  is  expected  of  the  pleader.    Nor  does 
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any  other  rule  give  us  this  information.  Hence,  by  virtue  of 
Order  LXXIL  r.  2,  the  former  prooedure  and  practice  applies, 
though  it  is  necessarily  qualified  to  some  extent  by  the 
important  alterations  made  by  the  Judicature  Aot.  Under  the 
old  system  of  pleading  there  was  much  learning  on  this  matter 
of  "  certainty/'  as  it  was  oalled ;  and  so  much  of  it  as  appears 
likely  to  be  of  use  to  beginners  in  the  art  of  pleading  under 
the  present  system  will  be  found  in  the  next  chapter. 
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Chapter  Vll. 
CEBTAINTY. 

Material  Facts  must  be  alleged  tvith  certainty. 

The  object  of  pleadings  is  to  ascertain  definitely  what  is  the 
question  at  issue  between  the  parties ;  and  this  object  can  only 
be  attained  when  eaoh  party  states  his  case  with  precision.  If 
vague  and  general  statements  were  allowed,  nothing  would  be 
defined ;  the  issue  would  be  "  enlarged,"  as  it  is  oalled,  and 
neither  party  would  know,  when  the  oase  oame  on  for  trial,  what 
was  the  real  point  to  be  disoussed  and  decided.  (Per  Jessel, 
M.  E.,  in  Thorp  v.  Hohkworth,  3  Ch.  D.  at  p.  639.)  On  the 
other  hand,  a  party  who  pleads  with  unnecessary  particularity 
may  thereby  fetter  his  hand  at  the  trial  (as  in  James  v.  Smithy 
(1891)  1  Ch.  384),  and  lay  on  himself  an  increased  burden  of 
proof  (as  in  West  v.  Baxendale,  9  C.  B.  141). 

The  amount  of  detail  necessary  to  ensure  precision  naturally 
varies  with  the  nature  of  each  case.  The  only  general  rule  that 
can  be  laid  down  is  this — that  there  must  be  particularity 
sufficient  to  apprise  the  Court  and  the  other  party  of  the  exact 
nature  of  the  question  to  be  tried.  "  What  particulars  are  to 
be  stated  must  depend  on  the  facts  of  eaoh  case.  But  in  my 
opinion  it  is  absolutely  essential  that  the  pleading,  not  to  be 
embarrassing  to  the  defendants,  should  state  those  facts  whioh 
will  put  the  defendants  on  their  guard,  and  tell  them  what  they 
will  have  to  meet  when  the  case  oomes  on  for  trial."  (Per 
Cotton,  L.  J.,  in  Philipps  v.  Philipps}  4  Q.  B.  D.  at  p.  139.) 
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The  pleader,  then,  must  decide  for  himself  how  far  it  is  neces- 
sary for  him  to  set  out  items  and  to  go  into  figures ;  how  far 
details  of  time  and  place  and  other  surrounding  circumstances 
are  necessary  to  make  his  pleading  intelligible  and  precise. 
Experience  will  teach  him  this :  even  common  sense  without 
experience  will  help  him  much ;  for  our  law  is  rapidly  degene- 
rating into  oommon  sense ! 

Perhaps  the  best  test  is  this :  After  you  have  drafted  your 
pleading,  banish  your  instructions  from  your  mind  for  a  moment, 
and  imagine  "yourself  a  stranger  coming  fresh  to  the  matter. 
Would  your  draft,  read  by  itself,  convey  to  his  mind  a  clear  con- 
ception of  your  client's  case  ?  If  not,  you  must  make  your  draft 
more  definite :  and  this  object  will  often  be  best  attained  by  omitting 
half  of  it.  Length  does  not  conduce  to  perspicuity.  Half  a  dozen 
neat,  short  sentences,  each  clear  in  itself,  will  tell  your  story  best. 

And  note  this  distinction.  If  you  omit  a  material  fact  altogether 
from  your  pleading,  this  slip  may  lose  the  case  for  your  client,  as  in 
Collette  v.  Qoode,  7  Ch.  D.  842 ;  and  Byrd  v.  Nunn,  5  Oh.  D.  781 ; 
7  Ch.  D.  284.  If  you  plead  the  fact,  but  with  insufficient  detail,  the 
worst  that  oan  happen  is  that  your  opponent  may  obtain  an  order 
for  particulars,  the  cost  of  which  will  probably  be  costs  in  the 
cause. 

Illustrations. 

Where  the  plaintiff  claims  a  specific  sum  of  money  as  the  total  amount 
due  to  him  on  an  account  containing  many  items,  the  plaintiff  must  give 
particulars  showing  how  that  figure  is  arrived  at.  Such  particulars 
should  be  stated  in  the  pleading  if  they  do  not  exceed  three  folios ;  if  they 
exceed  three  folios,  this  fact  should  be  stated  in  the  pleading,  and  par* 
tioulars  must  be  delivered  separately,  or  a  reference  made  to  some  bill  or 
account  already  delivered. 
Order  XIX.  r.  6. 

So  if  a  plaintiff  merely  gives  credit  in  his  Statement  of  Claim  for  a  lump 
sum,  and  claims  to  recover  the  balance,  the  defendant  is  entitled  to  par- 
ticulars, with  dates  and  items,  of  the  amounts  credited.  For  without 
these  he  cannot  tell  whether  it  is  necessary  for  him  to  plead  payment  or 
set-off,  or  to  counterclaim  for  the  sums  which  he  has  paid  the  plaintiff. 
Godden  v.  Cvrsten,  5  0.  P.  D.  17  ;  49  L.  J.  0.  P.  112  ;  28  W.  E. 
305;  41  L.  T.  527. 
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Similarly,  a  mortgagee  in  possession  who  admits  that  he  had  received 
certain  sums  on  account  must  give  particulars  of  all  sums  received. 

Kemp  v.  Goldberg,  36  Oh.  D.  505 ;  36  W.  E.  278  ;  56  L.  T.  736. 

But  if  a  general  account  is  claimed,  and  the  Court  sees  that  such  an 
account  must  be  taken,  then  no  such  particulars  need  be  given. 

Augustinus  v.  Nerinckx,  16  Ch.  D.  13 ;  29  W.  B.  225  ;  43  L.  T. 

458. 
Blackie  v.  Osmaston,  28  Ch.  D.  119 ;  54  L.  J.  Ch.  473  ;  33  W.  B. 
158  ;  52  L.  T.  6. 

"Where  an  agreement  is  alleged  its  date  should  be  given;  it  should  also, 
as  a  rule,  be  stated  whether  it  was  made  verbally  or  in  writing,  and  if  in 
writing  whether  under  seal.  But  a  party  who  alleges  a  verbal  agreement 
will  not  be  ordered  to  state  in  whose  presence  it  was  made,  as  this  would 
be  compelling  him  to  name  his  witnesses. 

Eade  v.  Jacobs,  3  Ex.  D.  335 ;   47  L.  J.  Ex.  74  ;  26  W.  E.  159; 
37  L.  T.  621. 

In  an  action  for  false  and  fraudulent  misrepresentation  the  Statement 
of  Claim  should  state  whether  the  alleged  representations  were  oral  or  in 
writing,  and  when  and  where  each  of  them  was  made. 
Seligmann  v.  Young,  (1884)  W.  N.  93. 

In  an  action  of  libel  or  slander  or  slander  of  title  the  plaintiff  must  state 
when,  where,  and  to  whom  each  publication  complained  of  was  made. 

Moselle  v.  Buchanan,   16  Q.  B.  D.  656 ;  55  L.  J.  Q.  B.  376 ;  34 

W.  E.  488 ;  2  Times  L.  E.  367. 
Roche  v.  Meyler,  (1896)  2  Ir.  E.  35. 

Damages. 

No  particulars  will  be  required  of  general  damage ;  for  this  the  law  pre- 
sumes in  the  plaintiff's  favour.  But  special  damage  must  be  alleged  with 
sufficient  particularity  to  inform  the  defendant  of  the  nature  and  extent  of 
the  loss  sustained.  And  the  plaintiff  will  not  be  allowed  to  give  evidence 
of  any  special  damage  which  is  not  claimed  explicitly  ;  for  the  defendant 
cannot  be  supposed  to  have  anticipated,  or  to  be  aware  of,  such  damage. 
And  see  pp.  181,  182. 

Time. 

In  an  action  on  any  negotiable  instrument,  its  date  and  amount  and 
the  parties  thereto  should  be  stated. 

Walker  v.  Hicks,  3Q.B.D.8;  47  L.  J.  Q.  B.  27  ;  26  W.  E.  113 ; 
37  L.  T.  529. 

In  an  action  for  goods  sold  and  delivered,  the  date  and  amount  of  each 
consignment  should  be  stated. 

Par/aites  Freres  v.  Dickinson,  38  L.  T.  178. 
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If  A.'s  sheep  stray  on  to  B.'s  land,  B.  may  distrain  them  as  damage 
feasant,  and  put  them  in  the  pound,  provided  the  pound  be  then  in  a 
proper  condition  to  receive  them.  If  the  common  pound  be  unfit,  he 
must  find  another,  though  such  unfitness  be  caused  by  accidental 
circumstances,  such  as  recent  rain  or  snow.  And  in  an  action  by  A. 
against  B.  for  abusing  the  distress,  by  putting  the  animals  into  a  small, 
wet,  or  muddy  pound,  it  will  be  of  no  avail  for  B.  to  plead  that  it  was  the 
manor  pound,  and  that  it  was  generally  in  a  proper  state  to  receive  such 
animals :  he  must  plead  that  it  was  in  a  proper  condition  at  the  time  of 
impounding. 

Wilder  v.  Speer,  8  A.  &  B.  647. 

Bignell  v.  Clarke,  5H.&N.  485 ;  29  L.  J.  Ex.  257  ;  2  L.  T.  189. 

In  an  action  brought  by  a  lessor  against  a  lessee  during  the  continuance 
of  the  term  for  breach  of  a  covenant  to  repair,  the  Statement  of  Claim 
must  state  the  time  which  the  term  still  has  to  run ;  for  on  this  depends 
the  value  of  the  lessor's  reversion. 

Turner  v.  Lamb,  14  M.  &  W.  412. 

Where  the  defendant  has  pleaded  the  Statute  of  Limitations,  or  any 
other  defence  of  waiver  by  laches,  dates  are  most  material. 
See  App.  D.  sect.  VI.,  Nuisance,  4. 
Reeves  v.  Butcher,  (1891)  2  Q.  B.  509;  60  L.  J.  Q.  B.  619. 

If  in  trespass  to  land  the  defendant  pleads  that  the  locus  in  quo  was  his 
freehold,  he  must  allege  that  it  was  his  freehold  "at  the  time  of  the 
alleged  trespass  " ;  otherwise  the  plea  is  insufficient. 
Com.  Dig.  Pleader  (E.  5). 

As  to  duration  of  time,  it  is  generally  sufficient  to  aver  that  the  work 
was  done,  or  that  some  event  happened,  "  within  a  reasonable  time  in 
that  behalf." 

Action  of  replevin  for  seventy  cocks  of  wheat  which  the  defendant  had 
distrained  for  rent  in  arrear  while  they  were  standing  on  a  field  called 
1  c  Seven  Acres,"  portion  of  the  demised  premises.  The  plaintiff  pleaded 
that  he  suffered  the  wheat  to  grow  till  it  was  ripe  and  ready  to  be  cut, 
and  then  cut  it  and  suffered  it  "to  lie  on  the  said  '  Seven  Acres'  until 
the  same  in  the  course  of  husbandry  was  fit  to  be  carried  away;  and 
that  while  it  was  so  lying  the  defendant,  of  his  own  wrong,  took  and 
distrained  the  same,  under  pretence  of  a  distress,  the  said  wheat  not  then 
being  fit  to  be  carried  away  according  to  the  course  of  husbandry,  &c." 
The  defendant  urged,  among  other  objections  to  this  plea,  that  it  ought 
to  have  been  particularly  shown  therein  how  long  the  wheat  remained  on 
the  land  after  cutting,  that  the  Court  might  judge  whether  it  were  a 
reasonable  time  or  not.  But  the  Court  decided  against  the  objection : 
1  *  It  is  absurd  to  say  that  in  the  present  case  the  Court  must  judge  of  the 
reasonableness;  for  if  so,  it  ought  to  have  been  set  forth  in  the  plea 
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not  only  how  long  the  corn  lay  on  the  ground,  but  likewise  what  sort  of 
weather  there  was  during  that  time,  and  many  other  incidents  which 
would  be  ridiculous  to  be  inserted  in  a  plea.  We  are  of  opinion,  there- 
fore, that  this  matter  is  sufficiently  averred." 

Eaton  v.  Southby,  Willes,  131. 

Elliott  v.  Hardy,  3  Bing.  61 ;  10  Moore,  347. 

Place. 

In  an  action  for  the  recovery  of  land  the  property  must  be  described 
with  sufficient  certainty  to  enable  the  sheriff  to  put  the  plaintiff  in 
possession  of  it,  if  he  succeed  in  the  action. 

In  an  action  of  trespass  the  plaintiff  should  describe  the  close  on  which 
the  defendant  trespassed  so  as  to  identify  it. 

In  an  action  of  replevin  the  place  where  the  cattle  or  goods  were 
distrained  is  material. 

3  Chitty  on  Pleading  (7th  ed.),  291. 
In  alleging  a  right  of  way,  the  termini  of  the  way  should  be  stated. 

Harris  v.  Jenkins,  22  Ch.  D.  481 ;   52  L.  J.  Oh.  437 ;  31  W.  E. 

137 ;  47  L.  T.  570. 
Rouse  v.  Bardin,  1  H.  Bl.  351. 

Simmons  v.  Lillystone,  8  Ezch.  431 ;  22  L.  J.  Ex.  217. 
There  was  formerly  a  special  reason  for  requiring  that  the  place  where 
the  property  claimed  was  situated,  or  where  any  wrongful  act  was  com- 
mitted, should  be  stated  with  great  precision  in  the  declaration.  This 
was  necessary  in  order  to  enable  the  sheriff  to  summon  the  jury  from  the 
proper  venue  (see  post,  p.  185).  At  first  the  jury  was  always  summoned 
from  the  hundred  where  the  facts  happened;  and  when  that  was  no 
longer  necessary,  certain  actions  which  were  called  local  as  distinguished 
from  transitory  actions  still  had  to  be  tried  in  the  county  in  which  the 
realty,  &c,  was  situated.  But  in  1875  all  local  venues  were  abolished 
(Order  XXXVI.  r.  1).  And  now  certainty  of  place  is  only  necessary  to 
give  reasonable  clearness  and  precision  to  the  statement  of  facts. 

Title. 

Where  either  party  claims  to  be  the  owner  of  any  property, 
real  or  personal,  or  of  any  right  or  interest  to,  in,  or  over  it, 
he  must  state  his  title  to  snoh  property,  right,  or  interest,  with 
all  due  particularity.     "  The  pleadings  must  show  title." 

But  very  different  degrees  of  particularity  are  neoessary  in 
different  cases.  In  the  first  place,  our  law  always  respects 
possession.    Possession  is  a  physical  fact,  and  an  obvious  one ; 
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it  is  wholly  distinct  from  ownership,  which  is  often  a  difficult 
question  of  law.  The  true  owner  of  a  field  or  of  a  ohattel  may 
be  in  possession  of  it,  or  he  may  not.  Again,  he  may  be  right- 
fully out  of  possession,  as  where  he  has  let  it  to  a  tenant,  or  lent 
it  to  a  friend ;  or  he  may  be  wrongfully  out  of  possession,  as 
where  he  has  been  evioted  by  a  trespasser  from  the  field,  or 
where  the  ohattel  has  been  stolen. 

A  man  may  be  said  to  be  in  possession  of  land  or  of  a  ohattel 
whenever  he  has  full  and  uncontrolled  physical  dominion  over 
it.  Thus,  he  is  in  possession  of  a  house  when  he  or  his  servants 
are  living  in  it ;  if  he  or  they  are  absent  from  it  he  would  still 
be  held  to  be  in  possession,  if  such  absenoe  was  only  temporary, 
and  if  he  oould  return  and  re-enter  at  any  moment,  if  he  chose, 
without  asking  anyone's  permission,  and  without  any  pre- 
liminary ceremony.  But  the  moment  anyone  else  enters  into 
and  remains  on  the  premises,  the  former  possessor  is  ousted ; 
for  two  persons  oannot  be  in  possession  of  the  same  property 
at  the  same  time  (unless  they  be  partners  or  joint  occupiers). 

I.   Where  the  person  showing  title  is  in  possession,  or  was  in  posses* 
sion  at  the  date  of  the  wrong  complained  of. 

As  against  a  wrong-doer,  it  is  always  sufficient  to  allege  a 
merely  possessory  title.  {Armory  v.  Delamirie,  1  Smith's  Lead- 
ing Cases  (9th  ed.),  p.  385.)  Thus,  in  trover,  detinue,  or  trespass 
to  goods  it  is  sufficient  to  describe  them  as  "the  goods  and 
ohattels  of  the  plaintiff " ;  in  trespass  to  land  it  is  sufficient  to 
describe  the  locus  in  quo  as  the  "  close  of  the  plaintiff,"  or  to 
allege  that "  the  plaintiff  was  lawfully  possessed  of  a  certain 
olose,"  describing  it.  So,  with  respeot  to  incorporeal  heredita- 
ments, it  is  sufficient  to  allege  that  the  plaintiff  was  possessed 
of  the  corporeal  thing  in  respect  of  whioh  the  right  is  claimed ; 
e.g.,  "the  plaintiff  was  possessed  of  a  certain  messuage" 
(stating  its  name  and  situation),  "  and  that  by  reason  thereof  he 
was  entitled  to  common  of  pasture,"  or  to  a  right  of  way,  &o. 
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Illustrations, 

In  an  action  of  trespass  it  is  sufficient  to  allege  that  the  defendant  broke 
and  entered  certain  land  of  the  plaintiff,  called,  &c.  (describing  it). 

In  an  action  of  trover  it  is  sufficient  to  say  that  the  defendant  converted 
to  his  own  use  the  plaintiff's  goods  (specifying  them). 

In  an  action  of  detinue  it  is  sufficient  to  allege  that  the  defendant 
detained  from  the  plaintiff  his  title-deeds  of,  &c.  (describing  the  land). 

In  an  action  on  a  policy  of  assurance  it  may  be  alleged  "  that  A.,  B., 
C,  and  D.,  or  some  or  one  of  them,  were  or  was  interested,"  without 
averring  the  precise  interest  of  each. 

Beg. -Gen.  H.  T.   1863,  (PL),  r.  9,  re-enacting  Beg. -Gen.  4 
Will.  IV. 

In  an  action  for  obstructing  a  right  of  way  it  is  sufficient  to  allege  that 
the  plaintiff  was  possessed  of  a  certain  messuage,  the  occupier  whereof 
had  from  time  immemorial  (or  for  so  many  years  before  suit)  enjoyed  as 
of  right  and  without  interruption  a  way  from  the  said  messuage  across  a 
certain  close  called  Blackacre  to  a  public  highway,  and  back  again  from 
the  said  public  highway  over  the  said  close  to  the  said  messuage,  for 
themselves  and  their  servants,  on  foot  and  with  horses,  cattle,  and 
carriages  at  all  times  of  the  year. 

See  2  &  3  Will.  IV.  o.  71,  and  0.  L.  P.  Act,  1852,  Sched.  B. 
46,  47. 
.  As  to  pleading  a  prescriptive  right  at  common  law  to  an  easement,  or 
to  any  profit  or  benefit  taken  or  arising  out  of  land,  see  2  Wms.  Saunders, 
401,  a;  Attorney-General  v.  Gauntlett,  3  Y.  &  J.  93;  Bullen  &  Leake, 
3rd  ed.  p.  713;  5th  ed.  p.  864. 

As  to  pleading  a  period  of  prescription  under  the  Act,  see  sect.  5  of  the 
2  &  3  Will.  IV.  c.  71 ;  and  Bullen  &  Leake,  3rd  ed.  p.  711 ;  5th  ed. 
p.  661. 

A  defendant  who  is  in  possession  of  land  may  rely  on  that 
fact  and  nothing  else ;  he  need  not  state  what  particular  estate 
or  interest  he  claims  in  the  property.  This  privilege  is  pre- 
served to  him  by  the  express  words  of  Order  XXI.  r.  21 :  "  No 
defendant  in  an  action  for  the  recovery  of  land  who  is  in 
possession  by  himself  or  his  tenant  need  plead  his  title,  unless 
his  defence  depends  on  an  equitable  estate  or  right,  or  he  olaims 
relief  upon  any  equitable  ground  against  any  right  or  title 
asserted  by  the  plaintiff.  But,  except  in  the  oases  hereinbefore 
mentioned,  it  shall  be  sufficient  to  state  by  way  of  defence  that 
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he  is  so  in  possession,  and  it  shall  be  taken  to  be  implied  in  suoh 
statement  that  he  denies,  or  does  not  admit,  the  allegations  of 
f aot  contained  in  the  plaintiff's  Statement  of  Claim.  He  may 
nevertheless  rely  upon  any  ground  of  defence  whioh  he  can 
prove  except  as  hereinbefore  mentioned." 

A  defendant  who  is  in  possession  of  a  ohattel  is  in  a  some- 
what different  position  :  he  may,  if  he  think  fit,  content  himself 
with  denying  that  the  goods  are  the  plaintiff's,  and  so  put  him 
to  proof  of  his  title.  But  if  the  defendant  claims  any  right  to 
the  possession  of  the  chattel  apart  from  ownership,  this  should 
be  specially  pleaded ;  otherwise,  as  soon  as  the  plaintiff  proves 
his  title,  the  right  to  the  possession  of  his  own  property  (which 
is  always  inherent  in  ownership)  will  at  once  attach  and  displace 
the  primd  facie  title  whioh  the  defendant  derived  from  its 
possession.  A  plaintiff  who  has  proved  his  title  to  the  property  is 
not  a  wrongdoer,  and  mere  possession  will  not  avail  against  him. 

Illustrations* 

In  an  action  for  the  recovery  of  land,  the  defendant  in  possession  need 
not  plead  that  the  plaintiff's  ancestor  demised  the  land  to  the  defendant 
for  a  term  of  years,  or  conveyed  it  to  him  by  way  of  mortgage  or  sale. 
But  he  must  plead  that  the  plaintiff's  ancestor  agreed  to  demise,  mortgage, 
or  sell  the  property  to  the  defendant ;  for  this,  in  the  absence  of  any 
formal  document  transferring  the  legal  estate  to  the  defendant,  would  be 
an  equitable  defence. 

See  post,  p.  197. 

In  an  action  for  the  recovery  of  a  chattel,  the  defendant  must  plead 
specially  that  it  was  hired  out  to  him  for  a  definite  period  not  yet  expired, 
or  lent  to  him  for  a  purpose  not  yet  accomplished,  or  pawned  to  him,  or 
that  he  has  a  lien  on  it  for  warehouse  rent,  or  any  other  lien.  For  such 
defences  admit  the  plaintiff's  title  to  the  ownership  of  the  goods,  and 
should  therefore  be  specially  pleaded  by  way  of  confession  and  avoidance* 

But  neither  in  an  action  for  the  recovery  of  land  nor  of  a  chattel  is  it 
necessary  for  the  defendant  to  plead  that  the  plaintiff's  ancestor  by  his 
marriage  settlement  vested  the  property  in  certain  trustees,  not  parties  to 
the  action,  in  whom  the  legal  estate  still  remains.  For  that  is  a  flaw  in 
the  plaintiff's  case  which  it  is  always  open  to  a  defendant  in  possession  to 
point  out  and  rely  on  under  a  mere  traverse  of  the  plaintiff's  title. 
See  Allen  v.  Woods,  68  L.  T.  143. 


108  CERTAINTY  OF  TITLE. 

In  an  action  of  trespass  for  assault  and  battery,  if  the  defendant 
justifies  on  the  ground  that  the  plaintiff  wrongfully  entered  his  house, 
and  was  making  a  disturbance  there,  and  that  the  defendant  gently 
removed  him,  the  plea  should  be  in  this  form  :  "  the  defendant  was  law- 
fully possessed  of  a  certain  dwelling-house,  &c. ;  and  while  he  was  so 
possessed,  the  plaintiff  was  unlawfully  in  the  said  dwelling-house,"  &c. 
It  is  not  necessary  for  the  defendant  to  show  any  title  to  the  house, 
beyond  this  of  mere  possession. 

3  Ohitt.  PI.  (7th  ed.)  323. 
So  in  an  action  of  trespass  for  seizing  cattle,  if  the  defendant  justifies 
on  the  ground  that  the  cattle  were  damage  feasant  on  his  close,  it  is 
not  necessary  for  him  to  show  any  title  to  his  close,  except  that  of  mere 
possession. 

1  Wms.  Saund.  221,  n.  (1),  346 ;  2  Wms.  Saund.  285,  n.  (3) ; 
Bac.  Ab.  Trespass  (5th  ed.),  613. 
It  is  sometimes  said  that  the  reason  why  it  is  sufficient  to  lay  a  posses- 
sory title  in  such  cases  is,  that  the  title  is  matter  of  inducement  only  to 
the  main  subject  of  the  plea.  But  this  doctrine,  if  well  examined, 
resolves  itself  into  the  wider  rule  given  in  the  text,  that  possession  is 
primd  facie  seisin  against  a  wrongdoer ;  and  the  plaintiff  who  has  entered 
on  land  which  is  in  the  possession  of  another,  against  the  will  of  that 
other,  is  deemed  a  wrongdoer  till  he  pleads  and  establishes  his  title  to 
the  land. 

See  Foxwell  v.  Van  Orutten,  (1897)  1  Ch.  64 ;  66  L.  J.  Ch.  53  ; 
75  L.  T.  368. 
Where  it  is  sufficient  to  allege  such  a  mere  possessory  title,  it  is  a 
mistake  to  go  into  details  as  to  the  precise  estate  of  either  party. 
See  Sir  Francis  Lehfs  Case,  ante,  p.  86. 
Bristow  v.  Wright,  Douglas,  665. 

II.   Where  the  party  pleading  is  out  of  possession  and  his  opponent 

is  in  possession. 

Here,  if  the  party  pleading  claims  either  to  be  the  owner  of 
the  property  or  to  possess  a  right  to  the  immediate  possession 
thereof,  he  must  state  his  title  clearly. 

This  is  easy  enough  where  the  party  pleading  claims  the 
absolute  present  fee  simple.  In  that  case  he  need  say  no  more 
than  that  he  "  is  seised  in  fee  of  the  close  or  tenement "  (describ- 
ing it),  or,  in  more  antiquated  language,  that  he  "is  seised 
in  his  demesne  as  of  fee  of  and  in  a  certain  messuage/'  &o.    He 
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need  not  show  the  derivation  or  commencement  of  his  estate ; 
for  if  he  were  required  to  show  from  whom  he  derived  his  title, 
he  might,  on  the  same  principle,  be  required  to  show  from 
whom  that  person  derived  his,  and  so  back  ad  infinitum. 

There  is,  however,  one  exception  to  this  rule ;  where  in  the 
same  pleading  it  has  already  been  alleged  that  the  fee  was  in 
some  other  person  from  whom  the  party  pleading  claims.  In 
such  a  oase  he  must  show  how  the  fee  passed  from  such  other 
person  to  himself. 

Illustrations. 

If  A.  be  seised  in  fee,  it  is  sufficient  to  allege  this  simply,  without 
showing  when,  or  how,  or  from  whom  he  derived  it. 
Co.  Litt.  303  b. 
Though  A.'s  fee  was  conditional  on  an  event  which  has  happened,  or  be 
determinable  in  a  certain  event  which  has  not  happened,  he  may  allege  a 
present  absolute  fee  without  qualification,  and  without  showing  its  com- 
mencement. 

Seymour's  Case,  10  Rep.  98 ;  Doctrina  Placitandi,  287. 
An  averment  that  A.  was  seised  in  fee  will  be  taken  to  mean  that  he 
was  solely  seised,  in  the  absence  of  anything  to  the  contrary. 
Gilbert  v.  Parker,  2  Salk.  629. 
Bonner  v.  Walker,  Cro.  Eliz.  524. 
An  action  for  the  breach  of  a  covenant,  contained  in  a  lease  granted  by 
J.  S.  to  the  defendant,  was  brought  by  the  heir  of  J.  S.  after  his  death. 
The  plaintiff  having  alleged  that  J.  S.  was  seised  in  fee  when  he  granted 
the  lease,  must  proceed  to  show  how  the  fee  passed  to  himself,  viz.,  by 

descent 

CuthberUon  v.  Irving,  4  Hurl.  &  N.  742 ;  6  Hurl.  &  N.  135. 

But  where  the  party  pleading  has  only  an  estate  in  tail,  or 
for  life,  or  for  years,  or  any  other  particular  estate  (as  distinot 
from  an  estate  in  fee  simple),  or  where  his  estate  in  fee  simple  is 
not  yet  in  possession  but  is  an  estate  in  reversion  or  remainder, 
there  such  title  must  be  fully  and  particularly  alleged.  The 
pleading  should  state : — 

(i.)  The  tenure  (if  no  other  tenure  he  alleged  it  will  be 

assumed  to  be  free  and  common  socage), 
(ii.)  The  quantity  of  estate,  whether  an  estate  tail  or  for  life, 
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ox  pur  autre  vie,  or  widowhood,  or  merely  a  leasehold 
interest,  and  for  what  term. 

(iii.)  The  period  of  enjoyment.  (Dates  are  always  most 
material  in  any  case  of  disputed  title ;  and  the  com- 
mencement of  any  particular  estate  must  be  shown.) 

(iv.)  The  number  of  owners,  if  more  than  one,  at  any  stage 
of  the  story,  and  whether  joint  tenants  or  tenants  in 
common,  or  coparceners. 

(y.)  The  manner  of  acquisition  or  devolution.  The  pleading 
must  show  who  granted  the  plaintiff  his  estate  in  tail 
or  for  life,  or  who  granted  the  lease  which  he  now 
holds  and  to  whom.  All  the  steps  in  the  title  must 
be  given,  and  the  general  nature  of  the  instrument 
must  be  stated :  e.g.,  whether  the  estate  or  interest 
passed  by  deed  or  will,  or  by  descent  on  an  intestaoy. 

,  There  was  formerly  one  case  in  which  a  defendant  was  permitted 
to  state  his  title  in  a  more  general  way.  In  a  plea  to  an  action  of 
trespass  to  land,  if  the  defendant  claimed  an  estate  of  freehold  in 
the  locus  in  quo,  he  was  allowed  to  plead  generally  "that  at  the 
time  of  the  alleged  trespass,  &c,  the  said  close  was  the  close,  soil 
and  freehold  of  the  defendant."  This  was  called  the  plea  of  liberum 
tenementum.  But  I  do  not  think  this  would  be  allowed  under  the 
present  rules.  The  plaintiff  is  in  possession;  the  defendant  is 
setting  up  a  title  adverse  to  his,  is  in  fact  a  claimant  on  this 
issue.  Hence  I  think  the  principle  of  the  decision  in  Philipps  v. 
Philipps,  in/rd,  would  apply,  and  that  the  defendant  would  be  com- 
pelled to  state  whether  he  claimed  the  fee  simple  or  some  lesser 
estate,  and  in  the  latter  case  to  state  when,  and  how,  and  by  whom, 
such  estate  was  created. 

This  allegation  of  a  general  freehold  title  was  formerly  sustained 
by  proof  of  any  estate  of  freehold — whether  in  fee,  in  tail,  or  for 
life  only,  and  whether  in  possession,  or  expectant  on  the  determi- 
nation of  a  term  of  years.  But  it  did  not  apply  to  the  case  of  a 
freehold  estate  in  remainder  or  reversion  expectant  on  a  particular 
estate  of  freehold  or  of  copyhold  tenure.  Where  the  close  was  the 
defendant's  freehold,  but  the  plaintiff  was  in  possession  under  a 
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lease  for  years,  and  the  defendant  pleaded  liberum  tenementum,  it 
was  held  that  the  plaintiff  must  plead  the  lease  for  years  specially 
in  confession  and  avoidance  in  his  reply.  The  existence  of  the 
lease  was  no  ground  for  traversing  the  plea  of  liberum  tenementum  ; 
it  was  consistent  with  the  fact  that  the  defendant  was  the  free- 
holder; indeed,  if  the  defendant  himself  granted  the  lease,  its 
validity  would  depend  on  that  very  fact.  (See  5  Hen.  VII.  10  a, 
pi.  2 ;  Doe  v.  Wright,  10  A.  &  E.  763 ;  Ryan  v.  Clark,  14  Q.  B.  65 ; 
18  L.  J.  Q.  B.  267 ;  7  D.  &  L.  8.) 

Illustrations. 

In  an  action  for  the  recovery  of  land  of  which  the  plaintiff  has  never 
been  in  possession,  the  Statement  of  Claim  must  allege  the  nature  of  the 
deeds  and  documents  upon  which  he  relies  in  deducing  his  title  from  the 
person  under  whom  he  claims ;  and  a  general  statement,  that  by  assur- 
ances, wills,  documents  and  Grown  grants  in  the  possession  of  the 
defendants,  without  further  describing  them,  the  plaintiff  is  entitled  to 
the  land,  is  embarrassing,  and  liable  to  be  struck  out  under  Order  XIX. 
r.  27. 

Philippe  v.  Philippe,  4  Q.  B.  D.  127 ;  48  L.  J.  Q.  B.  135 ;  27 
W.  B.  436 ;  39  L.  T.  556. 

If  a  lease  be  granted  by  J.  S.  to  the  defendant,  and  the  plaintiff,  claim- 
ing as  assignee  of  the  reversion,  sue  the  lessee  on  the  covenant  therein 
contained  for  rent,  he  must  precisely  state  the  conveyances,  or  other 
transfers  of  title  from  J.  S.  to  himself,  whereby  he  became  entitled  to  the 
reversion.  To  say  generally  that  the  reversion  came  to  him  by  assign- 
ment will  not  be  sufficient  without  circumstantially  alleging  all  the  mesne 
assignments. 

1  Wms.  Saund.  112,  n.  (1). 

See  Cuthbertson  v.  Irving,  4  Hurl.  &  N.  742. 

A  Statement  of  Claim  was  struck  out  as  embarrassing  for  not  show- 
ing the  devolution  of  an  estate  to  the  plaintiff,  who  sued  as  assignee  of 
the  reversion,  by  virtue  of  the  statute  32  Hen.  YJULl.  c.  34. 

Davie  v.  James,  26  Ch.  D.  778 ;  53  L.  J.  Ch.  523 ;  32  W.  B.  406  ; 
50  L.  T.  115. 

Where  a  plaintiff  claims  as  assignee  of  a  debt  originally  contracted 
between  the  defendant  and  A.,  he  must  show  in  the  body  of  his  pleading 
how  he  derives  his  title ;  he  must  allege  an  assignment  in  writing,  and 
that  notice  of  such  assignment  was  given  to  the  defendant  before 
action,  otherwise  this  plaintiff  would  not  be  entitled  to  sue,  at  all 
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events  without  joining  A.  as  a  co-plaintiff.    (Jud.  Act,  1873,  s.  25, 
sub-s.  6.) 

Seear  v.  Lawson,  15  Ch.  D.  426 ;  16  Ch.  D. 121 ;  49  L.  J.  Bk.  69  ; 
50  L.  J.  Ch.  139 ;  28  W.  B.  929 ;  29  W.  E.  109 ;  42  L.  T.  893  ; 
43  L.  T.  716. 
Wallis  t.  Smith,  51  L.  J.  Ch.  577;  46  L.  T.  473. 

Where  a  party  claims  by  inheritance  as  heir  of  J.  S.,  he  must  show  how 
he  is  heir :  e.g.,  he  must  state  whether  he  was  J.  S.'s  son,  and  account 
for  his  elder  brothers,  if  there  were  any ;  if  he  was  J.  S.'s  nephew,  this 
must  be  stated,  and  the  pedigree  pleaded  sufficiently  to  show  how  he  is 
nephew,  and  that  he  is  heir. 

Dumsday  v.  Hughes,  3  Bos.  &  Pul.  453. 

Roe  v.  Lord,  2  Blackstone,  1099. 

Palmer  v.  Palmer,  (1892)  1  Q.  B.  319 ;  61  L.  J.  Q.  B.  236. 

With  respect  to  all  particular  estates,  the  general  rule  is,  that  their  com- 
mencement must  be  shown.  If,  therefore,  a  party  sets  up  in  his  own 
favour  an  estate  tail,  an  estate  for  life,  a  term  of  years,  or  a  tenancy  at 
will,  he  must  show  the  derivation  of  that  title  from  its  commencement ; 
that  is,  he  must  show  its  creation  by  the  last  person  seised  in  fee  simple 
in  possession,  and  each  subsequent  devolution  till  such  title  vests  in 
himself,  stating  the  nature  and  effect  of  each  transfer  or  conveyance. 

Co.  Litt.  303  b ;  see  1  Wms.  Saund.  187,  n.  (1). 

Scilly  v.  Dally,  2  Salk.  562. 

Johns  v.  Whitley,  3  Wils.  72. 

Eendy  v.  Stephenson,  10  East,  60. 

Pinhorn  v.  Souster,  8  Exch.  138  ;  22  L.  J.  Ex.  18. 

The  commencement  of  a  copyhold  estate  must  be  shown,  even  though 
it  be  copyhold  of  inheritance  ;  for  the  fee  simple  is  in  the  lord.  But  it  is 
only  necessary  to  go  back  to  the  admittance  of  the  last  heir  or  surrenderee ; 
for  his  admittance  is  considered  as  in  the  nature  of  a  grant  from  the  lord 
and  may  be  so  pleaded. 

Pyster  v.  Hemling,  Cro.  Jac.  103. 

Browris  Case,  4  Eep.  22  b. 

ShephearcTs  Case,  Cro.  Car.  190. 

But  where  an  estate  has  been  already  laid  in  another  copyholder  from 
whom  the  party  pleading  claims,  and  it  becomes  necessary,  therefore,  to 
show  how  the  estate  passed  from  one  to  the  other,  the  conveyances 
between  the  copyhold  tenants  by  surrender  and  the  admittance  by  the 
lord,  &c,  must  then  be  set  forth  according  to  the  fact. 
See  the  forms,  2  Chitt.  PI.  (7th  ed.)  423. 
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Title  ly  Estoppel. 

There  is  one  case  in  whioh  all  this  particularity  is  unneces- 
sary. No  title  need  be  shown  at  all  where  the  opposite  party 
is  estopped  from  denying  the  title. 

Thus,  if  a  lessor  sue  the  original  lessee,  or  anyone  who  has 
attorned  tenant  to  the  lessor,  on  the  covenants  of  the  lease,  he 
need  allege  no  title  to  the  premises  demised,  because  a  tenant  is 
estopped  from  denying  his  landlord's  title.  But  the  tenant  is 
not  bound  to  admit  title  to  any  extent  greater  than  would 
authorize  the  lease.  Hence,  if  the  action  be  brought  not  by  the 
lessor  himself  but  by  his  heir,  executor,  or  other  representative 
or  assignee,  the  title  of  the  lessor  must  be  alleged,  in  order  to 
show  that  the  reversion  is  now  legally  vested  in  the  plaintiff  in 
the  oharacter  in  which  he  sues.  (See  Cuthbertson  v.  Irving,  4 
Hurl.  &  N.  742 ;  6  Hurl.  &  N.  135  (in  error) ;  Thriscutt  v. 
Martin,  3  Exch.  454 ;  and  the  judgment  of  Willes,  J.,  in  Smith 
v.  Scott,  6  0.  B.  N.  S.  771.)  So  if  the  plaintiff  sue  as  heir,  he 
must  allege  that  the  lessor  was  seised  in  fee,  for  the  tenant  is 
not  bound  to  admit  that  his  lessor  was  seised  in  fee ;  and  unless 
he  was  so  the  plaintiff  cannot  claim  as  heir.  The  lessor  may 
have  been  only  a  tenant  for  life,  and  a  tenant  is  not  estopped 
from  saying  that  his  landlord's  title  is  determined,  or  from 
saying  that  he  paid  rent  to  the  plaintiff,  not  as  his  landlord,  but 
as  collector  for  his  landlord.  (Jones  v.  Stone,  (1894)  A.  0.  122  ; 
63  L.  J.  P.  0.  68 ;  70  L.  T.  174.) 

Pleading  Title  in  Another. 

So  far  we  have  dealt  with  the  case  where  the  party  pleading 
alleges  title  in  himself.  The  same  rules  apply  with  equal  strict- 
ness where  the  party  pleading  sets  up  title  in  some  third  person, 
irom  whom  he  says  he  derived  the  authority  to  do  the  act 
complained  of.  For  instance,  where  a  servant  exercises  a  right 
of  way  by  his  master's  order,  the  right  must  be  pleaded  with 

o.  i 
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the  same  particularity  as  if  the  master  whose  authority  he  pleads 
had  been  made  a  defendant. 

Next,  we  must  consider  the  case  where  a  party  alleges  title  in 
his  adversary,  with  the  object  of  making  him  liable  in  respeot  of 
the  property,  real  or  personal. 

In  this  case  it  is  not  necessary  to  allege  title  more  precisely 
than  is  sufficient  to  show  a  liability  in  the  party  charged,  or  to 
defeat  his  present  olaim.  The  reason  of  this  difference  is,  that 
a  party  may  be  presumed  to  be  ignorant  of  the  particulars  of 
his  adversary's  title,  though  he  is  bound  to  know  his  own.  (See 
Rider  v.  Smith,  3  T.  E.  766 ;  Derisley  v.  Cmtance,  4  T.  E. 
75 ;  Attorney-General  v.  Melfer,  Hardr.  459.)  "  It  lies  more 
properly  in  the  knowledge  of  the  lessor  what  estate  he  himself 
has  in  the  land  which  he  demises  than  of  the  lessee  who  is  a 
stranger  to  it."  (Robert  Bradshaw's  case,  9  Eep.  60  b ;  ante, 
p.  90  ;  and  see  Cudlip  v.  Rundle,  Carth.  202,  ante,  p.  86.) 

In  order  to  show  a  liability  in  the  party  charged,  according  to 
the  rule  here  given,  it  is  in  most  cases  sufficient  to  allege  that 
your  adversary  is  in  possession,  and  to  prove  that  he  has  some 
present  interest  in  chattels,  or  is  in  actual  possession  of  land. 
But  this  form  of  pleading  is  ex  hypothesi  inapplicable  if  the 
interest  he  possesses  be  by  way  of  reversion  or  remainder.  In 
that  event  the  party  pleading  must  state  his  opponent's  title  in 
detail.  Then,  again,  there  are  cases  in  which  to  charge  a  party 
with  mere  possession  would  not  be  sufficient  to  show  his  liability. 
Thus,  if  the  defendant  be  sued  as  assignee  of  a  term  of  years 
for  arrears  of  rent  due  under  a  covenant  in  the  lease  creating 
that  term,  it  is  not  sufficient  to  show  that  he  is  in  possession  of 
the  property  demised,  but  it  must  be  further  shown  that  he  is 
in  possession  as  assignee  of  the  term.  But  even  here  the  party 
pleading  is  not  expected  to  plead  all  the  details  of  the  various 
assignments  of  the  term ;  though  he  must  show  all  the  assign- 
ments of  the  reversion. 
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Illustrations. 

In  an  action  of  debt,  where  the  defendant  is  sued  for  rent  as  the 
assignee  of  the  term  after  several  mesne  assignments,  it  is  sufficient,  after 
stating  the  original  demise,  to  allege  that  "  after  making  the  said  inden- 
ture, and  during  the  term  thereby  granted,  all  the  estate  and  interest  of 
the  said  E.  F."  (the  original  lessee)  "  of  and  in  the  said  demised  premises 
by  assignment  came  to  and  vested  in  the  defendant,"  without  further 
showing  the  nature  of  the  mesne  assignments.  For  the  plaintiff  is  a 
stranger  to  the  defendant's  title,  and  therefore  cannot  set  it  out  more 
particularly. 

Cotss  v.  Wade,  1  Lev.  190 ;  1  Sid.  298. 

1  Wms.  Saund.  112,  (b)  n.  (4). 

Derisley  v.  Custance,  4  T.  R.  75. 

Upon  the  same  principle,  if  title  be  laid  in  an  adversary  by  descent — as, 
for  example,  where  an  action  of  debt  is  brought  against  an  heir  on  the 
bond  of  his  ancestor — it  is  sufficient  to  charge  him  as  an  heir,  without 
showing  how  he  is  heir,  viz.,  as  son  or  otherwise ;  though  where  a  party 
seeks  to  entitle  himself  by  inheritance,  the  mode  of  descent  must  be 
alleged,  as  we  have  seen  ante,  pp.  69,  112. 
Denham  v.  Stephenson,  1  Salk.  355. 

Pleading  Authority. 

Whenever  the  party  pleading  seeks  to  justify  an  act  primd 
facie  unlawful,  he  must  show  his  authority  or  excuse  with  pre- 
cision. If  he  seeks  to  justify  it  by  virtue  of  any  writ,  warrant, 
precept,  or  other  authority,  he  must  set  it  forth  particularly  in 
his  pleading.  If  he  plead  that  he  did  the  aot  by  the  oommand 
of  A.,  he  must  further  show  that  A.  had  legal  right  and  title  so 
*  to  oommand.  If  the  plaintiff  is  in  possession  of  any  land  or 
goods,  or  can  otherwise  make  out  a  primd  facie  title  to  them,  it 
is  not  enough  for  the  defendant  to  show  a  better  title  in  some 
third  person ;  he  must  also  show  that  he  acted  as  agent  for  such 
third  person  at  the  time  he  did  the  act  complained  of.  (Or,  in 
the  language  of  the  defunct  pleaders,  a  defendant  cannot  set  up 
&jus  tertii9  unless  he  also  plead  authority.) 

Illustrations. 

a 

If  you  trespass  on  land  of  which  I  am  in  possession,  it  is  immaterial 

i2 
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that  the  land  really  belongs  to  A.,  unless  you  claim  through  or  under  A., 
or  acted  by  his  authority. 

If  I  deposit  goods  with  a  warehouseman,  and  he  subsequently  refuses 
to  deliver  them  up  to  me,  it  is  not  enough  for  him  to  plead  that  they 
belong  to  B.  (for  he  received  them  from  me) ;  he  must  go  further,  and 
plead  that  he  refused  to  redeliver  them,  relying  upon  the  title  and  by 
the  authority  of  B. 

Thome  v.  Tilbury,  3H.&N.  534  ;  27  L.  J.  Ex.  407. 

Biddle  v.  Bond,  6  B.  &  S.  225 ;  34  L.  J.  Q.  B.  137. 

Ex  parte  Dames,  19  Ch.  D.  86 ;  30  W.  R.  237 ;  45  L.  T.  632. 

The  bailee  of  goods  cannot  avail  himself  of  the  title  of  a  third  person  to 
the  goods  as  a  defence  to  an  action  of  detinue  by  the  bailor,  except  by 
further  showing  that  he  is  defending  the  action  on  behalf  and  by  the 
authority  of  such  third  person. 

Rogers  v.  Lambert,  (1891)  1  Q.  B.  318  ;  60  L.  J.  Q.  B.  187 ;  39 

W.  R.  114  ;  64  L.  T.  406. 
Henderson  v.  Williams,  (1895)  1  Q.  B.  521 ;  64  L.  J.  Q.  B.  308 ; 
43  W.  B.  274  ;  72  L.  T.  98. 
In  an  action  brought  by  a  commoner  against  a  stranger  for  putting  his 
cattle  on  the  common,  per  quod  communiam  in  tarn  amplo  modo  habere  non 
potuit,  the  defendant  pleaded  a  licence  from  the  lord  to  put  his  cattle 
there,  but  he  did  not  aver  that  there  was  sufficient  common  left  for  the 
commoners.    This  was  held  to  be  no  good  plea ;  for  the  lord  had  no  right 
to  give  a  stranger  such  licence  unless  there  was  enough  common  left  for 
the  commoners. 

Smith  v.  Feverell,  2  Mod.  6 ;  1  Freeman,  190. 

With  respect  to  acts  valid  at  common  law,  but  regulated  as  to  the  mode 
of  performance  by  statute,  it  is  sufficient  to  use  such  certainty  of  allega- 
tion as  was  sufficient  before  the  statute.    See  ante,  p.  79. 

Anon.,  2  Salk.  519. 

4  Hen.  VII.  8  ;  1  Wins.  Saund.  211,  n.  (2) ;  276,  n.  (2). 

Birch  v.  Bellamy,  12  Mod.  540. 

But  where  an  act  is  prima  facie  illegal,  all  facts  necessary  to  prove  its 
legality  must  be  alleged  and  proved  with  great  particularity.  E.  g.,  in  an 
action  of  replevin  (post,  p.  191),  if  the  defendant  justifies  taking  the  cattle 
by  alleging  that  he  was  bailiff  of  a  landlord  who  distrained  them  for  rent, 
he  must  show  by  his  plea  that  the  land  on  which  such  distress  was  made 
was  demised  at  a  rent  certain,  specifying  it,  and  that  the  rent  was  in 
arrear ;  but  he  need  not  set  out  the  lessor's  estate  or  title,  or  any  particu- 
lars of  the  demise,  except  the  rent.  So  if  the  defendant  justifies  seizing  a 
horse  as  a  heriot  due  to  the  lord  of  a  manor,  he  must  show  that  he  was 
the  officer  of  the  lord,  and  authorized  to  seize  heriots  for  hini ;  that  the 
land  on  which  the  horse  was  seized  was  parcel  of  the  manor ;  that  the 
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tenant  had  recently  died ;  and  that  the  heriot  was  due ;  hut  he  need  not 
set  out  the  estate  or  title  of  the  lord  of  the  manor. 

11  Geo.  II.  c.  19,  s.  22 ;  and  see  Precedent,  No.  95. 

But  this  section  does  not  apply  to  the  case  of  a  distress  made  by  a 
defendant  on  whose  land  the  plaintiff's  cattle  had  been  straying  and  doing 
damage.  Hence,  in  an  avowry  for  distress  damage  feasant  (as  such  a  defence 
was  formerly  called),  the  defendant  is  still  bound  to  justify  with  full 
particularity  ;  he  must  show  that  the  cattle  were  damaging  him,  else  he 
would  have  no  right  to  distrain.  But  need  he  plead  his  exact  estate  or 
interest  in  the  land  on  which  the  cattle  were  straying  ?  Surely  not  if  he 
were  in  possession.  (See  ante,  p.  106.)  Here  we  have  a  conflict  between 
two  rules.  And  it  has  been  decided  that  it  is  not  enough  for  the  defendant 
to  plead  possession  merely ;  that,  if  a  tenant,  he  must  state  the  details  of 
his  tenancy,  &c.  ;  if  a  freeholder,  he  must  plead  that  the  land  is  his 
freehold ;  but  that  he  need  not  go  on  to  state  whether  he  be  seised  in  fee, 
in  tail,  or  for  life.    See  Precedent,  No.  96. 

Per  Buller,  J.,  in  Dovaston  v.  Payne,  2  H.  Bl.  630  ;  2  Sm.  L.  0. 
9th  edit.  154. 

Hawkins  v.  Echles,  2  Bos.  &  Pull.  359,  361,  n.  (a). 

Bullen  &  Leake,  3rd  edn.  at  p.  782  ;  5th  edn.  at  pp.  954,  957. 

Where  the  aot  complained  of  was  done  in  the  exeoution  of 
judicial  process,  it  is  not  sufficient  for  the  defendant  to.  allege 
generally  that  he  so  acted  by  virtue  of  a  certain  writ  or 
warrant  directed  to  him ;  he  must  set  it  forth  particularly  in  his 
plea.  (1  Wms.  Saund.  298,  n*  (8) ;  Co.  Litt.  303  b.)  If  the 
party  pleading  be  an  offioer  of  the  Court,  he  need  not  also  set 
out  the  judgment  on  whioh  such  writ  or  warrant  was  founded ; 
for  it  is  his  duty  to  execute  the  process  of  the  Court  without 
inquiring  into  the  validity  or  even  the  existence  of  the  judg- 
ment. (Andrews  v.  Marris,  1  Q.  B.  3 ;  Dews  v.  Riley,  11  C.  B. 
434.)  But  if  the  party  pleading  be  not  an  offioer  of  the  Court, 
he  must  set  out  the  judgment  as  well  as  the  writ.  (Per  Holt, 
C.  J.,  in  Britton  v.  Cbfe,  1  Ld.  Eaym.  305 ;  Carth.  443 ;  Barker 
v.  Braham,  3  Wils.  368.)  If  it  be  the  judgment  of  a  superior 
Court,  none  of  the  previous  proceedings  in  that  suit  need  be 
stated ;  if  it  be  the  judgment  of  an  inferior  Court,  or,  it  seems, 
of  a  foreign  Court,  then  so  much  of  the  previous  proceedings 
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must  be  pleaded  as  will  show  jurisdiction  in  that  Court  {e.g., 
that  the  cause  of  action  arose  within  its  jurisdiction) ,  and  if  it 
be  a  Court  whose  jurisdiction  is  not  defined  by  any  publio  Act 
of  Parliament  of  which  judicial  notice  will  be  taken,  the  nature 
and  extent  of  its  jurisdiction  should  also  be  set  forth.  (Moravia 
v.  Sloper,  Willes,  30 ;  Morrell  v.  Martin,  3  M.  &  G.  581.) 

Illustrations, 

The  defendant  seized  the  plaintiffs  mare  on  the  wastes  of  the  manor  of 
B.  The  defendant  justified  his  act  under  a  by-law  made  by  the  lord  of 
the  manor  and  the  homage  at  a  lawful  court,  which  by-law  the  plaintiff 
had  broken.  This  offence  was  presented  at  the  next  court,  and  thereupon 
the  defendant,  being  bailiff  of  the  lord  of  the  said  manor,  did  take  the 
mare  for  the  forfeiture  incurred  by  the  plaintiff,  &c.  The  Court  held  the 
plea  bad,  "  for  the  bailiff  cannot  take  a  forfeiture  ex  officio.  There  must 
be  a  precept  directed  to  him  for  that  purpose,  which  he  must  show  in 
pleading." 

Lamb  v.  Mills,  4  Mod.  377. 

A  plea  justifying  the  arrest  and  detention  of  a  ship  under  a  judgment 
in  rem  of  a  competent  Court  haying  jurisdiction  in  admiralty,  must  state 
what  the  charge  was,  and  who  were  parties  to  it,  and  at  whose  instance 
the  order  was  given,  and  at  what  time,  and  for  what  object,  and  whether 
the  defendant  was  a  party  to  the  suit  or  acted  as  an  officer  of  the  Court. 
Collett  and  another  v.  Lord  Keith,  2  East,  260. 

In  an  action  for  trover  for  taking  a  ship,  the  defendant  set  up  that  the 
admiralty  of  a  certain  port  in  the  East  Indies  had  given  sentence  against 
the  said  ship  as  a  prize.  It  was  held  that  the  plea  ought  to  have  shown 
some  special  cause  for  which  the  ship  became  a  prize ;  and  that  the  judge 
who  gave  sentence  should  have  been  named,  and  the  court  described  with 
sufficient  certainty  to  identify  it. 

Beak  v.  Tyrrell,  Oarth.  31. 

Charge*  of  Misconduct. 

Particularity  is  especially  needed  where  the  pleading  contains 
an  imputation  on  the  character  of  your  opponent ;  as  then  it  is 
only  right  and  fair  that  he  should  know  definitely  before  the 
trial  what  is  the  charge  which  is  made  against  him.  Justice 
requires  you  to  define  the  accusation  you  bring  against  anyone ; 
and  this  is  a  very  different  thing  from  setting  out  the  evidence 
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hy  which  yon  intend  to  establish  it.  "  The  Court  will  require 
of  him  who  makes  a  charge  that  he  shall  state  that  charge  with 
as  much  definiteness  and  particularity  as  may  be  done,  both  as 
regard  time  and  place."  (Per  Lord  Penzance  in  Marriner  v. 
Bishop  of  Bath  and  Wells,  (1893)  P.  145.) 

Illustrations, 

In  all  cases  in  which  the  party  pleading  relies  on  any  misrepresenta- 
tion, fraud,  breach  of  trust,  wilful  default,  or  undue  influence,  particulars 
(with  dates  and  items,  if  necessary)  shall  be  stated  in  the  pleading. 
Order  XIX.  r.  6. 
The  plaintiff  alleged  that  the  defendants  had  made  false  entries  in 
certain  books ;  he  was  ordered  to  give  a  list  of  the  entries  alleged  to  be 
false,  and  also  to  state  generally  the  nature  of  his  objections  to  them. 

Newport  Dry  Dock  Co.  v.  Paynter,  34  Oh.  D.  88;  56  L.  J.  Oh. 

1021;  55  L.  T.  711. 
Harhord  v.  Monk,  38  L.  T.  411. 

The  plaintiff  alleged  that  the  defendant  had  "in  various. ways  mis- 
applied rent  and  profits  of  leaseholds,  which  he  had  received  on  behalf  of 
the  plaintiff,  and  had  committed  breaches  of  trust."  He  was  ordered  to 
giye  particulars. 

Re  Anstice,  54  L.  J.  Oh.  1104;  33  W.  E.  557 ;  52  L.  T.  572. 

In  an  action  for  the  price  of  work  and  labour  done,  a  defendant  was 
formerly  permitted,  under  a  general  plea  of  "  never  indebted,"  to  prove 
at  the  trial  that  the  plaintiff  did  the  work  so  unskilfully  that  it  was 
useless  to  the  defendant.  This  was  the  proper  way  of  pleading  such  a 
defence ;  and,  indeed,  if  the  defendant  pleaded  in  any  other  way,  his  plea 
was  struck  out  and  the  general  issue  substituted  for  it.  (Hill  v.  Allen,  2 
M.  &  W.  283.)  But  now  such  a  defence  must  be  expressly  pleaded,  and 
particulars  will  be  ordered  of  the  alleged  defects,  so  as  to  give  the  plaintiff 
notice  of  the  charge  that  is  going  to  be  made  against  him. 

Particulars  will  be  readily  ordered  of  any  alleged  negligence  or  con- 
tributory negligence. 

In  an  action  for  false  imprisonment  the  defendants  pleaded  that  they 
"  had  reasonable  cause  to  suspect,  and  did  suspect,  that  the  plaintiff  had 
forged  "  certain  documents.    This  plea  was  held  bad,  because  it  did  not 
show  the  grounds  of  their  suspicion. 
Mure  v.  Kaye,  4  Taunt.  34. 

So  in  an  action  of  defamation,  where  the  defendant  justifies,  if  the  libel 
or  slander  consists  of  one  specific  charge,  it  is  sufficient  to  allege  generally 
that  the  words  are  true,  and  no  further  particulars  will  be  ordered.    But 
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where  a  general  charge  of  misconduct  is  made,  and  the  defendant  has " 
justified,  specific  instances  must  be  given  either  in  the  plea  or  in  the  par- 
ticulars ;  and  these  must  be  pleaded  with  sufficient  particularity  to  inform 
the  plaintiff  precisely  what  are  the  facts  to  be  tried,  and  what  is  the 
charge  made  against  him. 

r Anson  v.  Stuart,  1  T.  R.  748;  2  Smith's  L.  0.  (5th  ed.)  p.  63. 

Gordon  dimming  v.  Green  and  others,  7  Times  L.  R.  408. 

Devereux  v.  Clarke  &  Co.,  (1891)  2  Q.  B.  582;  60  L.  J.  Q.  B. 
773;  7  Times  L.  R.  714. 

Zierenberg  and  wife  v.  Labouchere,  (1893)  2  Q.  B.  183 ;   63  L.  J. 
Q.  B.  89 ;  41  W.  R.  675 ;  69  L.  T.  172. 

Where  the  defendant  justified  an  imprisonment  of  the  plaintiff  on  the 
ground  of  a  contempt  committed  tamfactis  quam  verbis,  the  plea  was  ad- 
judged to  be  bad,  because  it  set  forth  the  contempt  in  this  general  way 
without  showing  its  nature  more  particularly. 

Collett  v.  The  Bailiffs  of  Shrewsbury,  2  Leo.  34. 

Action  for  wrongful  dismissal.  Defence,  that  the  plaintiff  did  not 
serve  the  defendant  faithfully,  as  in  the  said  agreement  stipulated.  Per 
Bramwell,  B.,  "  this  is  a  plea  in  confession  and  avoidance,  and  bad  as 
being  too  general." 

Horton  v.  McMurtry  (1860),  5  H.  &  N.  at  p.  671. 

When  the  pleader  seeks  to  avoid  the  Statute  of  Limitations  by  pleading 
concealed  fraud,  he  must  state  his  case  with  the  utmost  particularity,  or 
the  pleading  may  be  struck  out  under  Order  XXY.  r.  4,  or  under  the 
inherent  jurisdiction  of  the  Court. 

Biddell  v.  Earl  of  Strathmore,  3  Times  L.  R.  329. 

Lawrance  v.  Lord  Norreys,  15  App.  Cas.  210 ;  59  L.  J.  Oh.  681 ; 

38  W.  R.  753 ;  62  L.  T.  706 ;  6  Times  L.  R.  285. 
Willis  v.  Earl  Howe,  (1893)  2  Oh.  545 ;  62  L.  J.  Oh.  690 ;  41  W. 

R.  433 ;  69  L.  T.  358. 
Betjemann  v.  Betjemann,  (1895)  2  Ch.  474 ;  64  L.  J.  Oh.  641 ;  44 
W.  R.  182 ;  73  L.  T.  2. 

The  defendants  charged  the  plaintiffs  with  "  an  attempt  to  mislead  the 
public."    North,  J.,  ordered  them  to  give  particulars  of  the  way  in  which 
they  alleged  the  plaintiffs  had  attempted  to  mislead  the  public. 
Griffith  and  others  v.  Curtis  and  Harvey  (not  reported). 

Uncertainty. 

I  oonolude  with  one  practical  observation.  Counsel  often 
cannot  be  as  preoise  as  they  desire,  because  they  cannot  obtain 
definite  information.    The  lay  client  is  abroad,  or  there  is  some 
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otter  reason.  Well,  where  you  cannot  be  exaot,  make  too 
broad  rather  than  too  narrow  an  allegation.  It  is  better  to 
claim  too  muoh  than  too  little.  It  is  wiser  to  state  your  client's 
right  too  largely;  as  the  greater  includes  the  less.  Either 
party  will  be  allowed  as  a  general  rule  to  prove  so  much  of  his 
allegation  as  is  necessary  to  support  his  case,  although  he  has 
alleged  more  in  his  pleading ;  for,  in  the  language  of  the  old 
pleaders,  "  pleadings  are  construed  distributively" 

Illustrations. 

11  the  plaintiff  claims  500?.,  he  will  be  allowed  to  recover  100/.  or  200?. ; 
though  where  the  items  are  divisible  and  arise  out  of  separate  facts,  he 
ought  to  be  made  to  pay  the  costs  occasioned  by  his  joining  the  items  as 
to  which  he  has  failed. 

This  was  not  so  in  Boman  law ;  there,  if  a  defendant  could  show  that 
the  plaintiff  had  claimed  too  much,  he  won  the  action.  The  plaintiff  had 
to  recover  the  full  sum  he  claimed  or  nothing  at  all ;  this  was  called  the 
exceptio  plurU.  This  system  had  advantages  to  recommend  it ;  but  such 
strictness  would  be  impossible  in  these  days. 

Where  the  plaintiff  alleged  that  seven  quarters'  rent  was  due,  and  the 
evidence  showed  that  only  six  quarters'  rent  was  in  arrear,  it  was  held 
that  the  variance  was  immaterial. 

Tenny  d.  Gibbs  v.  Moody,  3  Bing.  3 ;  10  Moore,  252. 

In  cases  of  unliquidated  damages,  be  sure  you  claim  enough,  as  the 
plaintiff  cannot  recover  more  than  the  sum  claimed  on  his  writ  or  State- 
ment of  Claim,  even  though  the  jury  award  him  more.  But  the  judge 
will  sometimes  in  such  circumstances  amend  the  figure. 

Modera  v.  Modera  and  Barclay,  10  Times  L.  B.  69. 

The  Dictator,  (1892)  P.  04;  61  L.  J.  P.  72 ;  66  L.  T.  863. 

An  averment  of  intention  is  divisible ;  so  that  where  a  libel  is  alleged 
to  have  been  published  with  intent  to  defame  certain  magistrates,  and 
also  to  bring  the  administration  of  justice  into  contempt,  it  is  sufficient 
to  prove  a  publication  with  either  of  these  intentions. 
B.  v.  Evans  (1821),  3  Stark.  35. 

If  a  defendant  pleads  that  he  has  paid  the  plaintiff  his  whole  debt,  he 
will  be  allowed  to  prove  part  payment  as  a  defence  pro  tanto,  and  the 
plaintiff  will  recover  judgment  only  for  the  balance. 

If  a  defendant  in  an  action  for  the  conversion  or  detention  of  goods 
denies  that  any  of  the  goods  are  the  plaintiff's,  he  will  be  allowed  to 
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prove  at  the  trial  that  some  of  them  are  not,  though  he  may  have  to 
admit  that  the  rest  are,  the  plaintiffs. 

Freshney  v.  Welle,  26  L.  J.  Ex.  228. 

If  a  defendant  chooses  on  his  pleading  to  deny  his  liability  in  respect 
of  every  item  in  the  plaintiffs  claim,  he  cannot  be  compelled  to  give 
particulars  stating  which  of  them  he  really  intends  to  dispute  at  the  trial. 
James  v.  Radnor  County  Council,  6  Times  L.  B.  240. 

The  plaintiff  alleged  that  his  vessel  had  been  injured  by  the  defendant's 
ship  running  into  it  twice  while  it  was  at  anchor,  and  driving  it  on  the 
rocks.  He  failed  to  prove  two  separate  collisions ;  but  he  proved  one  of 
sufficient  force  to  drive  his  vessel  ashore.  Held  that  he  was  entitled  to 
recover. 

Tyrer  v.  Henry  (1860),  14  Moore,  83. 
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Chapter  Yiil. 

ANSWERING  YOUR  OPPONENT'S  PLEADING. 

So  far  we  have  dealt  only  with  the  statement  by  a  party  of 
his  own  case.  But  after  the  first  pleading  each  party  must  do 
more  than  state  his  own  oase ;  he  must  deal  with  that  presented 
by  his  opponent. 

Now  there  are  only  three  ways  in  which  a  party  who  means 
to  fight  can  deal  with  his  opponent's  pleading : — 

(i.)  He  can  deny  the  whole  or  some  essential  part  of  the 
averments  of  fact  oontained  in  it.  This  is  called 
traversing  your  opponent's  allegations, 
(ii.)  He  can  say,  "  Well,  that  is  true  so  far  as  it  goes ;  but  it 
is  only  half  the  truth.  Here  are  several  other  facts 
which  are  omitted  from  your  pleading,  and  which  will 
put  a  very  different  oomplexion  on  the  oase."  Alleging 
such  facts  is  called  pleading  by  way  of  confession  and 
avoidance,  or,  more  shortly,  confessing  and  avoiding; 
because  the  pleader  seems  to  confess  that  his  opponent's 
statement  discloses  a  good primd  facie  case;  that  it  i& 
on  the  face  of  it  good  in  law  and  true  in  fact ;  and  he 
then  goes  on  to  allege  new  facts  by  which  he  hopes  to 
destroy  the  effect  of  the  allegations  admitted, 
(iii.)  He  may  take  a  point  of  law,  and  say,  "Assuming: 
every  word  contained  in  this  statement  to  be  true, 
stall  I  say  that  it  is  bad  in  law ;  it  discloses  no  cause 
of  action "  (or  "  no  defence  to  my  action,"  or  "  no 
answer  to  my  plea,"  as  the  case  may  be).  This  was 
formerly  called  demurring  (from  the  Latin  demorarif 
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or  Frenoh  demorrer,  to  "  wait "  or  "  stay  ") ;  beoause 
the  party  who  demurred  would  not  proceed  with  his 
pleading,   but  awaited  the  judgment  of  the  Court 
whether  any  ease  was  made  out  for  him  to  answer. 
Now,  a  longer  phrase  has  been  introduced,  for  no 
apparent  reason ;  and  what  wets  formerly  a  demurrer  is 
now  called  " an  objection  in  point  of  law"  which  is  a 
short  definition  rather  than  a  name.    However,  it 
exactly  expresses  what  a  demurrer  was. 
Every  objeotion  in  point  of  law  asserts  or  implies  that  the 
pleading  objeoted  to  is  insufficient  on  the  face  of  it ;  hence  it 
admits  for  the  moment  that  the  allegations  contained  in  it  are 
true.    Thus,  it  may  be  said  that  a  traverse  denies,  and  an 
objection  admits.    But  they  are  alike  in  this,  that  neither  of 
them  introduces  any  collateral  matter ;  whereas  a  plea  in  con- 
fession and  avoidance  neither  simply  admits  nor  merely  denies ; 
it  admits  the  facts  alleged  in  the  opponent's  pleading,  subject 
however  to  the  new  facts  by  whioh  it  seeks  to  displace  them. 

Formerly,  the  party  pleading  had  to  eleot  which  of  these 
three  courses  he  would  adopt;  he  could  not  both  demur  and 
plead,  nor  could  he  traverse  any  allegation  to  whioh  he  also 
pleaded  by  way  of  oonfession  and  avoidance.  Now,  however, 
he  may  adopt  either  or  any  of  these  methods ;  the  same  allega- 
tion maybe  traversed  in  point  of  fact,  objected  to  as  bad  in  law, 
and  at  the  same  time  collateral  matter  may  be  pleaded  to 
destroy  its  effeot.  Remember,  however,  that  it  is  foolish  to 
multiply  the  issues  needlessly ;  as  your  client  may  be  ordered  to 
pay  the  costs  of  those  whioh  he  fails  to  prove,  even  though  he 
succeeds  on  the  main  issue. 

This  may  be  best  explained  by  one  or  two  instances  : — 

Statement  of  Claim, 

Writ  issued  November  18th,  1896. 
1.  On  August  18th,  1896,  the  defendant  promised  to  pay  the  plaintiff 
the  sum  of  300Z.  on  November,  18th,  1896. 
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2.  The  defendant  did  not  pay  the  plaintiff  the  said  sum  of  3007.,  or  any 
part  thereof,  on  November  18th,  1896,  or  at  all. 

And  the  plaintiff  claims  the  said  sum  of  3002.  with  interest  thereon  at 
the  rate  of  5  per  cent,  per  annum,  from  November  18th,  1896,  till  pay- 
ment or  judgment. 

To  this  badly-drafted  claim  the  defendant  may,  if  he  likes,  take 
three  objections  in  point  of  law :  he  is  not  bound  to  state  them  in 
his  pleading  unless  he  likes.  But  he  will  probably  also  traverse 
the  alleged  agreement. 

Defence. 

1.  The  defendant  never  promised  as  alleged.    {Traverse.) 

2.  The  defendant  will  object  that  no  consideration  is  shown  for  his 
alleged  promise. 

3.  The  defendant  will  objeot  that  no  facts  are  disclosed  which  render 
any  interest  payable  on  the  said  sum  of  3007* 

4.  The  defendant  will  object  that  the  writ  was  issued  one  day  too  soon. 

But  this  is  a  technical  kind  of  defence.  Paragraph  1  is  probably 
untrue ;  and  there  was  probably  also  some  consideration  for  the 
promise,  if  indeed  it  was  not  under  seal ;  so  that  the  plaintiff  could 
amend  his  Statement  of  Claim  and  proceed.  Paragraph  4  raises  a 
more  serious  objection,  but  this  can  be  got  oyer  by  the  plaintiff's 
discontinuing  this  action,  paying  the  costs,  and  issuing  a  second 
writ.  In  the  second  action  the  defendant  would  probably  be  driven 
to  confess  and  avoid. 

4 

Defence  in  Second  Action. 

1.  The  defendant  admits  that  he  promised  to  pay  the  plaintiff  the  said 
sum  of  300/.  on  November  18th,  1896 ;  but  he  promised  to  do  so  on  one 
condition  only,  viz. : — that  the  plaintiff  had  by  that  day  built  a  house  for 
the  defendant  according  to  a  specification  dated  February  3rd,  1896. 

2.  The  plaintiff  did  not  by  November  18th,  1896,  or  any  other  day 
build  a  house  for  the  defendant  according  to  the  said  specification. 

[We  thus  learn  at  last  what  is  the  real  bone  of  contention  between  the 
parties.] 

Take  another  instance : — 

Statement  of  Claim. 

(Indorsed  on  writ.) 

1.  On  April  13th,  1891,  the  defendant  agreed  that  if  the  plaintiff  would 

supply  goods  to  C.  P.,  he  would  see  the  plaintiff  paid  therefor. 
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2.  On  the  faith  of  this  guarantee,  the  plaintiff  supplied  0.  D.  with  the 
following  goods,  the  price  of  which  is  21 3J.  8*.  lid. 

(Particulars  of  the  goods  supplied,  with  dates.) 

3.  Yet  the  defendant  has  not  paid  the  plaintiff  the  said  price  or  any 
part  thereof. 

And  the  plaintiff  claims  213/.  8a.  lid. 

Defence. 

1.  The  defendant  never  agreed  as  alleged. 

2.  There  is  no  memorandum  in  writing  of  the  alleged  agreement  sufficient 
to  satisfy  the  Statute  of  Frauds. 

3.  The  plaintiff  discharged  the  defendant  from  all  liability  by  giving 
time  to  the  principal  debtor,  the  said  G.  D. 

4.  By  a  deed  dated  January  18th,  1894,  made  between  the  plaintiff  and 
the  defendant,  the  plaintiff  released  the  cause  of  action  on  which  he  now 
sues. 

5.  Such  cause  of  action,  if  any,  did  not  accrue  within  six  years,  and 

the  defendant  will  rely  on  the  Statute  of  Limitations  (21  Jac.  I.  c.  16). 

(N.B. — Here  the  first  paragraph  traverses;  the  other  four  confess  and 
avoid.) 

Reply. 

1.  The  plaintiff  joins  issue  with  the  defendant  upon  paragraphs  1,  2, 
and  3  of  the  Defence. 

IT  his  is  a  compendious  form  of  traverse  which  is  permitted  in  a 
Reply  or  any  subsequent  pleading.] 

2.  The  plaintiff  was  induced  to  execute  the  said  release  by  the  fraud  of 
the  defendant.     Particulars  of  such  fraud  are  as  follows : — (State  them.) 

3.  On  May  loth,  1895,  the  defendant  wrote  and  signed  an  acknowledg- 
ment that  the  debt  now  sued  for  remained  unpaid  and  due  to  the  plaintiff. 

[Paragraphs  2  and  3  respectively  confess  and  avoid  paragraphs  4 
and  5  of  the  Defence."] 

Rejoinder. 

The  defendant  joins  issue  with  the  plaintiff  on  paragraphs  2  and  3  of 
his  Reply. 

[N.B. — He  does  not  join  issue  on  paragraph  1,  because  that  is  itself  a 
joinder  of  issue.] 

Besides  pleas  by  way  of  traverse  and  pleas  by  way  of  confession 
and  avoidance,  there  were  formerly  also  certain  pleas  which  were 
called  dilatory  pleas,  because  they  offered  a  merely  formal  objection 
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4k>  the  proceedings,  without  presenting  any  substantial  answer  to 
the  merits  of  the  action.    Suoh  were — 

(a)  A  plea  to  the  jurisdiction,  by  which  the  defendant  took  excep- 
tion to  the  jurisdiction  of  the  Court  to  entertain  the  action.  Such 
an  objection  is,  of  course,  still  possible.  It  is,  however,  very  seldom 
met  with  in  practice,  owing  to  the  stringent  provisions  of  Order  XI., 
and  to  the  power  given  to  a  defendant  to  move  under  Order  XII. 
r.  30,  to  set  aside  the  service  of  the  writ. 

(b)  A  plea  in  suspension  of  the  action ;  a  plea  which  shows  some 
ground  for  not  proceeding  in  the  suit  at  the  present  period,  and 
prays  that  the  pleading  may  be  stayed  until  that  ground  be  removed. 
The  number  of  these  pleas  was  always  small,  and  none  of  them 
were  of  ordinary  occurrence  in  practice.  Their  place  is  now  taken 
by  a  summons  to  stay  proceedings,  on  the  hearing  of  which  the 
point  is  summarily  decided. 

(o)  A  plea  in  abatement ;  a  plea  which  showed  some  reason  for 
abating  or  quashing  the  Statement  of  Claim  on  the  ground  that  it 
was  improperly  framed,  without,  at  the  same  time,  tending  to  deny 
the  right  of  action  itself :  e.g.,  the  misnomer  of  a  defendant,  or  the 
non- joinder  of  a  necessary  party.  But  now  "no  plea  or  defence 
shall  be  pleaded  in  abatement."  (Order  XXI.  r.  20.)  The  defen- 
dant must  himself  correct  the  misnomer,  and  he  may,  if  he  thinks 
fit,  take  out  a  summons  to  have  the  missing  plaintiff  or  defendant 
made  a  party.     (See  post,  p.  207.) 

In  contradistinction  to  these  dilatory  pleas,  traverses  and  pleas  in 
confession  and  avoidance  were  called  peremptory  pleas  or  pleas  in 
bar,  because  they  barred  or  impugned  the  right  of  action  altogether. 

These  three  things — traverse,  oonfession  and  avoidance,  and 
objeotion  in  point  of  law — must  be  kept  clear  and  distinct.  The 
pleader  may  adopt  any  one  or  two  or  all  three  of  these  methods 
of  pleading,  so  long  as  he  makes  it  quite  clear  which  he  is 
adopting.  The  objeot  of  a  traverse  is  merely  to  compel  the 
opposite  party  to  prove  his  allegations  true  in  fact ;  it  does  not 
dispute  their  sufficiency  in  point  of  law.  If  either  party  desires 
to  objeot  to  his  opponent's  pleading  in  point  of  law,  he  must  do 
so  clearly  and  distinctly  by  way  of  objection.  A  plea,  whioh 
may  be  either  a  traverse  or  an  objeotion,  is  embarrassing  and 
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will  be  struck  out  (Stokes  v.  Grant,  4  C.  P.  D.  25  ;  27  W.  R. 
397 ;  40  L.  T.  36.)  And  if  your  opponent  pleads  matter  of  law, 
you  should  not  traverse  it. 

Moreover,  an  objection  in  point  of  law  can  only  be  raised 
where  the  fault  of  which  you  desire  to  take  advantage  is 
apparent  on  the  face  of  the  pleading  to  whioh  you  object.  You 
cannot  state  new  facts  in  your  own  pleading  or  on  affidavit,  and 
then  contend  that  the  result  of  the  combination  is  to  6how  that 
your  opponent  is  wrong  in  his  law.  It  is  the  province  of  a  plea 
in  confession  and  avoidance  to  state  new  facts  which  put  your 
opponent  out  of  court. 

Illustrations. 

In  an  action  of  trespass  for  fishing  in  the  plaintiff's  fishery,  the  defen- 
dant pleaded  that  the  locus  in  quo  was  an  arm  of  the  sea,  in  which  every 
subject  of  the  realm  had  the  liberty  and  privilege  of  free  fishing;  and 
the  plaintiff,  in  his  replication,  denied  that  in  the  said  arm  of  the  sea 
every  subject  of  the  realm  had  the  liberty  and  privilege  of  free  fishing. 
This  was  held  to  be  a  traverse  of  a  mere  inference  of  law,  and  there- 
fore bad. 

Richardson  v.  Mayor  of  Orford,  2  H.  Bl.  182. 

So  where,  in  an  action  for  improperly  removing  a  wall,  the  plaintiff 
alleged  that  it  was  the  defendant's  duty  to  have  taken  proper  precautions 
in  pulling  it  down  so  as  not  to  injure  an  adjoining  vault  of  the  plaintiffs ; 
and  the  defendant  pleaded  by  way  of  traverse  that  it  was  not  his  duty  to 
have  taken  any  precaution;  this  was  held  a  bad  plea. 

Trower  v.  Chadwick,  3  Bing.  N.  0.  334 ;  3  Scott,  699. 

If  in  a  Statement  of  Claim  facts  be  alleged  "  by  reason  whereof  the 
plaintiff  became  seised,  &c,"  or  "  the  defendant  became  liable,  &c.,"  the 
defendant  must  not  traverse,  denying  that  "  by  reason  thereof,  &c."  (Or, 
if  I  may  use  phraseology  now  nearly  obsolete,  "  a  virtute  cujus  is  not 
traversable  ").  For  if  he  intend  to  question  the  facts  from  which  the 
seisin  or  liability  is  deduced,  he  should  traverse  these  facts  and  them 
only  ;  if  he  disputes  the  legal  inference  drawn  from  the  facts,  then  the 
proper  course  is  for  him  to  object ;  or  he  may  do  both,  if  he  keeps  the  two 
defences  clear  and  distinct. 

Priddle  and  Napper's  Case,  11  Rep.  8,  10. 

In  an  action  of  covenant,  the  plaintiff  set  out  a  deed  which  contained 
a  recital  that  the  plaintiff  was  the  inventor  of  certain  looms,  and  had 
.given  the  defendants  permission  to  use  them,  in  consideration  of  their 


ANSWERING  TOUR  OPPONENT'S  PLEADING.  129 

paying  him  certain  moneys.  The  defendants  pleaded  that  the  plaintiff 
was  not  the  true  inventor.  To  this  plea  the  plaintiff  should  have  replied 
specially,  setting  up  the  recital  by  way  of  estoppel ;  as  the  defendants 
were  estopped  from  denying  the  statement  made  in  the  deed  which  they 
had  executed.  Instead  of  doing  this  he  took  issue  in  fact  on  the  plea. 
It  was  held,  that  in  that  state  of  the  record  the  defendants  were  not 
estopped  by  the  recital  of  the  deed  from  proving  that  the  plaintiff  was 
not  the  true  inventor.  The  plaintiff  had  in  fact  waived  the  point  by  his 
bad  pleading. 

Bowman  v.  Rostron,  2  A.  &  E.  295,  n. 

So,  too,  a  traverse  cannot  be  made  to  do  the  work  of  a  plea 
in  confession  and  avoidance.  Its  office  is  to  contradict,  not  to 
excuse.  Matter  justifying  an  aot  must  not  be  insinuated  into  a 
plea  which  denies  the  act.  "All  matters  in  confession  and 
avoidance  shall  be  pleaded  specially."  (Pleading  Kules  of 
Hilary  Term,  1853,  rr.  12,  17.) 

As  a  general  rule,*  the  burden  will  lie  on  your  opponent  to 
prove  at  the  trial  the  facts  which  you  have  traversed ;  but  the 
burden  will  lie  on  you  to  prove  the  facts  which  you  have  alleged 
by  way  of  confession  and  avoidance.  And  you  will  not  be 
allowed  to  shift  the  onus  of  proof  by  traversing  when  you  should 
confess  and  avoid,  even  where  your  opponent  has  given  you  the 
opportunity  by  introducing  an  unnecessary  averment  into  the 
preceding  pleading. 

Illustrations. 

A  Statement  of  Claim  in  libel  or  slander  always  alleges  that  "  the 
defendant  falsely  and  maliciously  wrote  [or  '  spoke ']  and  published  the 
words."  Yet  the  defendant  may  not  plead  "  tho  defendant  never  wrote 
[or  *  spoke ']  or  published  the  said  words  falsely  or  maliciously  or  at  all." 
For  this,  while  apparently  merely  a  denial  of  the  fact  of  publication,  is 
also  an  insinuation  that  the  words  are  true,  and  that  the  occasion  of 
publication  is  privileged.  It  is  in  fact  a  traverse  and  two  pleas  in  con- 
fession and  avoidance  all  rolled  into  one.  It  is  for  the  plaintiff  to  prove 
the  publication ;  for  the  defendant  to  prove  truth  or  privilege. 
Belt  v.  Lawes,  51  L.  J.  Q.  B.  359. 

•  But  ace  post,  p.  258. 
O.  K 
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So  in  an  action  against  a  master  for  the  dismissal  of  his  servant,  the 
Statement  of  Claim  will  certainly  allege  that  the  defendant  wrongfully 
dismissed  the  plaintiff  from  his  employ.  But  the  defendant  ought  not  to 
traverse  this  allegation  in  its  entirety.  To  plead  that  he  never  wrong- 
fully dismissed  the  plaintiff,  would  be  bad.  The  defendant  may  traverse 
the  fact  of  dismissal,  but  he  must  also  plead  (in  confession  and  avoidance) 
the  particular  misconduct  which  justified  the  plaintiff's  dismissal  if  he 
desire  that  the  lawfulness  as  well  as  the  fact  of  the  dismissal  should  be  in 
issue  at  the  trial.  It  is  for  the  plaintiff  to  prove  the  dismissal,  and  for 
the  defendant  to  show  that  it  was  justified. 

Lush  v.  Russell,  5  Exch.  203 ;  19  L.  J.  Ex.  214. 

Eorton  v.  McMurtry,  5H.&N.  667 ;  29  L.  J.  Ex.  260 ;  8  W.  E. 
285. 
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L— TBAVERSES. 

A  traverse  is  the  express  contradiction  of  an  allegation  of  fact 
in  an  opponent's  pleading;  it  is  generally  a  contradiction  in 
terms.  It  is,  as  a  rule,  framed  in  the  negative;  because  the 
facts  which  it  denies  are,  as  a  rule,  alleged  in  the  affirmative. 

As  to  traverses,  there  axe  three  fundamental  rules,  the  object 
of  which  is  to  compel  each  party  in  his  turn  to  admit  frankly, 
or  deny  fully,  each  allegation  of  fact  in  the  pleading  of  his 
opponent : — 

I.  Every  allegation  op  fact  in  any  pleading,  if  not 

DENIED  SPECIFICALLY,  OR  BY  NECESSARY  IMPLICATION,  OR  STATED 
TO  BE  NOT  ADMITTED  IN  THE  PLEADING  OF  THE  OPPOSITE  PARTY, 
SHALL  BE  TAKEN  TO  BE  ADMITTED,  EXCEPT  AS  AGAINST  AN 
INFANT,  LUNATIC,  OR  PERSON  OF  UNSOUND  MIND,  NOT  SO   FOUND 

by  inquisition.     (Order  XIX.  r.  13.) 

II.  Each  party  must  deal  specifically  with  each  alle- 
gation  OF   FACT   OF   WHICH   HE    DOES   NOT   ADMIT   THE   TRUTH, 

except  damages.*     (Order  XIX.  r.  17.) 

III.  When  a  party  in  any  pleading  denies  an  allega- 
tion of  fact  in  the  previous  pleading  of  the  opposite 
party,  he  must  not  do  so  evasively,  but  answer  the  point 
of  substance.     (Order  XIX.  r.  19.) 

Due  observance  of  these  rules  will  speedily  bring  the  parties 
to  a  definite  issue. 

*  No  denial  or  defence  is  "  necessary  as  to  damages  claimed,  or  their 
amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all  oases,  unless 
expressly  admitted."    (Order  XXI.  r.  4.) 

k2 
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Note,  first,  that  only  allegations  of  faot  should  be  denied. 
Matter  of  law  should  not  be  traversed.  Then,  again,  neither 
party  need  plead  to  his  opponent's  particulars,  or  to  any  matter 
in  his  pleading  introduced  by  a  videlicet ;  nor  to  the  prayer  or 
claim  for  relief  at  the  end  of  his  pleading.  Neither  should  he 
traverse  matter  not  alleged ;  he  should  be  content  to  answer  the 
ease  that  is  actually  laid  against  him,  not  that  which  he  thinks 
his  opponent  ought  to  have  raised. 

Illustration*. 

Action  against  an  administratrix  founded  on  a  promise  made  by  the 
intestate.  Defence:  "The  defendant  (i.e.,  the  administratrix,  not  the 
intestate)  never  promised  as  alleged."  This  was  held  to  be  obviously 
immaterial  and  bad. 

Anon,,  2  Vent.  196. 

Matters  of  law,  or  any  other  matters  which  are  not  fit  subjects  of 
traverse,  are  not  taken  to  be  admitted  by  the  defendant's  "pleading 
over"  (i.e.,  by  his  omitting  all  reference  to  them  in  his  pleading). 

See  The  King  v.  The  Bishop  of  Chester,  2  Salk.  561. 

Bennion  v.  Davison,  3  M.  &  W.  179. 

Gale  v.  Lewis,  9  Q.  B.  730 ;  16  L.  J.  Q.  B.  119. 

King  v.  Norman,  4  0.  B.  884 ;  17  L.  J.  0.  P.  23. 

It  is  quite  unnecessary  to  plead:    "The  particulars  delivered  by  the 

plaintiff  in  pursuance  of  the  order  of  Master ,  dated  July  2nd, 

1896,  are  insufficient  to  enable  the  defendant  to  check  the  prices  of  the 
items  charged  for."  Plead  boldly :  "  The  defendant  never  agreed  to  pay 
the  plaintiff  the  prices  he  has  charged  for  the  said  work,  labour,  and 
materials.     Such  prices  are  unreasonable  and  exorbitant." 

In  an  action  of  debt  on  a  bond  conditioned  for  the  payment  of  1,5507., 
the  defendant  pleaded,  that  "  part  of  the  sum  mentioned  in  the  condition, 
to  wit,  1 ,5001, ,  was  won  by  gaming,  contrary  to  the  statute  in  such  case 
made  and  provided ;  "  and  that  the  bond  was  consequently  void.  The 
plaintiff,  in  his  replication,  denied  that  1,500/.  was  won  by  gaming  as 
alleged.  The  Court  was  of  opinion  that  the  material  part  of  the  plea  was, 
that  part  of  the  money  for  which  the  bond  was  given  was  won  by  gaming; 
that  the  words  "  to  wit,  1,500?.,"  were  only  form,  of  which  the  replica- 
tion ought  not  to  have  taken  any  notice ;  and  that  the  replication  was  ill, 
because  it  put  the  precise  sum  in  issue,  and  tended  to  oblige  the  defendant 
to  prove  that  the  whole  1,5007.  was  won  by  gaming;  whereas  the  statute 
avoids  the  bond  if  any  part  of  the  consideration  be  on  that  account.    The 
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proper  replication  would  have  been :  "No  part  of  the  sum  mentioned  in 
the  oondition  was  won  by  gaming." 

Colborne  v.  Stockdale,  1  Str.  493. 

I.  Every  allegation  of  Fact  not  dented  is  admitted. 

The  pleader  must  either  admit  or  deny  every  material  fact  in 
the  pleading  of  his  opponent :  and  he  must  make  it  absolutely 
dear  which  facts  he  admits  and  which  he  denies.  To  ensure 
this,  the  rule  provides  that  every  allegation  of  fact  which  the 
pleader  desires  not  to  admit  must  either  be  denied  specifically 
or  by  necessary  implication,  or  be  stated  in  his  pleading  to  be 
not  admitted.  As  a  rule,  he  should  deny  when  the  facts  are 
necessarily  within  his  client's  own  knowledge :  other  facts  which 
happened  inter  alios,  &c,  he  may  refuse  to  admit.  But  he  must 
be  just  as  specifio  in  not  admitting  as  in  denying  {per  Jessel, 
M.  E.,  in  Thorp  v.  Holdsworth,  3  Ch.  D.  at  p.  640) ;  in  either 
ease  he  must  leave  no  uncertainty  as  to  how  muoh  or  how  little 
he  intends  to  admit. 

What  is  meant  by  "  neoessary  implication  "  P  Where  tra- 
versing one  allegation  necessarily  and  unmistakably  traverses 
another  as  well,  the  latter  allegation  is  denied  by  neoessary  im- 
plication. But  if  there  can  possibly  be  any  misconception  about 
the  matter,  it  is  safer  to  deny  both  expressly. 

It  is  in  the  power  of  the  party  either  to  admit  or  to  deny  each 
allegation  in  his  opponent's  plea,  as  he  thinks  fit.  If  he  decides 
to  deny  it,  he  must  do  so  dearly  and  explicitly.  Any  equivocal 
or  ambiguous  phrase  will  be  construed  into  an  admission  of  it. 
There  is  no  third  or  intermediary  stage.  If  the  judge  does  not 
find  in  the  pleading  a  specifio  denial  or  a  definite  refusal  to 
admit,  there  is  an  end  of  the  matter ;  the  fact  stands  admitted. 

Illustrations. 

Claim  for  specific  performance  of  a  contract.  Defence:  "  The  defendant 
puts  the  plaintiffs  to  proof  of  the  several  allegations  in  their  Statement  of 
Claim."    Held,  that  all  the  plaintiffs'  allegations  were  admitted. 

Harris  and  others  v.  Qamble,  6  Ch.  D.  748 ;  46  L.  J.  Ch.  768. 
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Defence:  "The  defendants  do  not  admit  the  correctness  of"  certain 
allegations  in  the  Statement  of  Claim,  "and  require  proof  thereof." 
Held,  an  insufficient  denial.  The  defendants  were  ordered  to  state  in 
what  respects  they  disputed  these  allegations. 

Butter  v.  Tregent,  12  Ch.  D.  758 ;  48  L.  J.  Oh.  791 ;   27  W.  E. 
902;  41  L.  T.  16. 

Defence :  "  The  terms  of  the  arrangement  were  never  definitely  agreed 
upon  as  alleged."  Held,  that  such  a  traverse  was  an  evasive  denial 
within  the  rules  of  Order  XIX.,  and  that  it  admitted  that  an  agreement 
was  in  fact  made  as  alleged.  Jessel,  M.  E. :  "  The  whole  object  of  plead- 
ings is  to  bring  the  parties  to  an  issue,  and  the  moaning  of  the  rulos  of 
this  Order  is  to  prevent  the  issue  being  enlarged,  which  would  prevent 
either  party  from  knowing,  when  the  cause  came  on  for  trial,  what  the 
real  point  to  be  discussed  and  decided  was.  .  .  .  The  defendant  is  bound 
to  deny  that  any  agreement  or  any  terms  of  arrangement  were  ever  come 
to,  if  that  is  what  he  means ;  if  ho  does  not  mean  that,  he  should  say 
that  there  were  no  terms  of  arrangement  come  to,  except  the  following 
terms,  and  then  state  what  the  terms  were." 

Thorp  v.  Holdsworth,  3  Ch.  D.  637 ;  45  L.  J.  Ch.  406. 

If  I  deny  that  the  defendant  was  ever  tenant  to  the  plaintiff  of  certain 
premises,  I  deny  by  necessary  implication  that  the  plaintiff  ever  demised 
those  premises  to  the  defendant.  But  the  converse  does  not  hold.  The 
defendant  may  now  be  tenant  to  the  plaintiff,  although  the  plaintiff  never 
demised  the  premises  to  him.  E.g.,  the  plaintiff's  ancestor  may  have 
demised  the  premises  to  the  defendant  for  a  long  term  which  is  still 
unexpired. 

The  party  pleading  is  entitled  either  to  admit  or  deny,  as  he  thinks  fit. 
Hence  there  is  no  need  for  him  to  apologize  for  his  denial,  or  to  explain 
why  he  does  not  admit  the  allegation.  For  instance,  it  is  quite  un- 
necessary for  him  to  plead:  "The  defendants  do  not  know  when  the 
plaintiffs  first  published  the  photographs  referred  to  in  the  second  para- 
graph of  the  Statement  of  Claim,  and  therein  alleged  to  be  photographs 
representing,  &c. ;  and  therefore  they  do  not  admit  that  such  photographs 
were  first  published  and  circulated  by  the  plaintiffs  in  or  about  the  month 
of  October,  1889,  as  in  the  said  paragraph  alleged." 

How  much  ought  the  party  pleading  to  admit,  and  how  much 
to  deny  P  Clearly  it  is  wrong  to  deny  plain  and  acknowledged 
facts,  or  any  fact  which  it  is  not  to  your  client's  interest  to 
deny.  It  was  intended  by  the  framers  of  the  Judicature  Act 
that  each  party  in  his  pleading  should  frankly  admit  every 
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statement  of  fact  which  he  does  not  intend  seriously  to  dispute 
at  the  trial  But  this  intention  has  not  been  carried  out. 
Counsel  hesitate  to  make  admissions  unless  they  are  expressly 
instructed  to  do  so,  which  they  very  seldom  are.  Solicitors 
hesitate  to  instruct  counsel  to  make  admissions,  because  the 
facts  have  not  yet  been  thoroughly  sifted;  they  do  not  feel 
sure  that  they  have  got  to  the  bottom  of  the  case ;  and  they 
fear  something  may  turn  up  hereafter  which  may  make  them 
wish  to  recall  the  admission  (which,  in  a  proper  case,  they  can 
do :  Hollia  v.  Burton,  (1892)  3  Ch.  226 ;  40  W.  E.  610 ;  67 
L.  T.  146).  Either  party  may  at  any  stage  of  the  case  move 
for  judgment  on  the  admissions  which  have  been  made  by 
the  other  side.  (Order  XXXII.  r.  6.)  Tou  must  be  oareful, 
therefore,  how  you  admit  even  introductory  paragraphs,  whioh 
may  appear  immaterial ;  they  were  not  inserted  without  some 
purpose.  Besides,  it  is  sometimes  desirable  to  deny  a  particular 
fact  so  as  to  compel  your  opponent  to  call  as  his  witness  a  person 
whom  you  wish  to  cross-examine,  or  by  whose  evidence  you 
hope  to  prove  a  particular  fact  essential  to  your  case,  and  thus, 
perhaps,  to  be  enabled  to  dispense  with  calling  any  witnesses, 
and  so  gain  the  right  to  the  last  word. 

On  the  other  hand,  in  actions  for  debts  or  liquidated  damages, 
the  defendant,  by  omitting  to  plead  any  denial  or  refusal  to 
admit,  and  pleading  affirmatively  only,  may  gain  the  right  to 
begin.  Where,  however,  the  action  is  brought  for  unliquidated 
damages,  this  consideration  does  not  apply;  for  in  that  case 
the  plaintiff  is  always  entitled  to  begin,  even  though  the  burden 
of  proof  lies  on  the  defendant.  {Carter  v.  Jones,  6  C.  &  P.  64 ; 
1  M.  &  E.  281 ;  Mercer  v.  Whall,  5  Q.  B.  447,  463 ;  14  L.  J. 
Q.  B.  267,  272.) 

But  as  a  rule  each  party  should  admit  whatever  facts  can  be 
proved  against  him  without  trouble.  Moreover,  it  looks  weak  to 
deny  everything  in  your  opponent's  pleading.  It  suggests  that 
you  have  no  substantial  defence  to  it.    And  remember  that  by 
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Order  XXI.  r.  9,  "  where  the  Court  or  a  judge  shall  be  of 
opinion  that  any  allegations  of  fact  denied  or  not  admitted  by 
the  Defence  ought  to  have  been  admitted,  the  Court  or  judge 
may  make  such  order  as  shall  be  just  with  respect  to  any  extra 
oosts  occasioned  by  their  having  been  denied  or  not  admitted." 
It  is  a  pity  that  our  judges  make  little  or  no  use  of  this  power. 

There  is  one  case  in  which  it  is  shameful  not  to  make  a  proper 
admission.  If  your  opponent  relies  on  a  written  document,  he  will 
either  set  out  the  words  of  the  document  in  his  pleading,  or  he  will 
state  shortly  its  effect.  In  the  latter  case,  as  your  construction  of 
the  document  will  probably  differ  from  his,  it  is  quite  legitimate  to 
traverse  his  version  of  its  effect.  But  if  he  sets  out  the  actual 
words  correctly,  it  is  to  my  mind  slovenly  work  to  plead,  as  is  so 
often  done  :  "  The  defendant  does  not  admit  that  the  terms  of  the 
said  indenture  are  sufficiently  or  correctly  set  forth  in  paragraph  4 
of  the  Statement  of  Claim,  and  craves  leave  to  refer  to  the  original 
thereof  at  the  trial  for  greater  certainty  as  to  its  terms  and  effect." 
Why  "  crave  leave' '  to  do  hereafter  that  which  you  have  now  an 
absolute  right  to  do  ?  "  Every  party  to  a  cause  shall  be  entitled  at 
any  time,  by  notice  in  writing,  to  give  notice  to  any  other  party,  in 
whose  pleadings  reference  is  made  to  any  document,  to  produce  such 
document  for  the  inspection  of  the  party  giving  such  notice,  or  of 
his  solicitor,  and  to  permit  him  or  them  to  take  copies  thereof." 
(Order  XXXI.  r.  15.)  Obtain  a  copy  of  the  document  under  this 
rule,  if  you  have  not  one  already,  and  see  if  its  terms  are  or  are 
not  correctly  stated  by  your  opponent.  If  they  are,  admit  that  they 
are,  adding  such  other  portions  as  you  yourself  rely  on.  If  they 
are  not,  then  set  them  out  correctly  yourself,  if  you  deem  them 
material.  I  always  suspect  that  the  man  who  "craves  leave"  is 
perfectly  familiar  with  the  contents  of  the  document  all  the  time. 

II.  Denials  must  be  Specific. 

"  It  shall  not  be  sufficient  for  a  defendant  in  his  Defence 
to  deny  generally  the  grounds  alleged  by  the  Statement  of 
Claim,  or  for  a  plaintiff  in  his  Reply  to  deny  generally  the 
grounds  alleged  in  a  Defence  by  way  of  oounterolaim,  but  each 
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party  must  deal  specifically  with  each  allegation  of  fact  of  which 
he  does  not  admit  the  truth,  except  damages."  (Order  XIX. 
r.  17.)  It  is  the  duty  of  the  party  pleading  to  make  it  quite 
certain  hpw  much  of  his  opponent's  case  he  disputes.  Yet  he 
often  unintentionally  uses  phrases  which  are  ambiguous,  or  are 
capable  of  being  misunderstood.  Sometimes,  in  order  to  obey 
the  rule  and  to  deal  specifically  with  every  allegation  of  fact  of 
which  he  does  not  admit  the  truth,  it  is  necessary  for  him  to 
plaoe  on  the  reoord  two  or  more  distinct  traverses  to  one  and  the 
same  allegation.  Merely  to  deny  the  allegation  in  terms  will 
often  be  ambiguous. 

Illustrations* 

Claim  :  "  The  defendant  broke  and  entered  the  close  of  the  plaintiff  " 
[specifying  if].  If  the  defendant  pleads :  "  The  defendant  never  broke  or 
entered  the  close  of  the  plaintiff,"  the  more  obvious  meaning  of  this  alle- 
gation is  that  he  never  broke  or  entered  the  close  which  the  plaintiff 
claims  as  his ;  but  it  may  be  that  his  case  is  that  the  close  specified  does 
not  belong  to  the  plaintiff.  The  words  are  capable  of  that  meaning ;  and, 
if  such  ambiguity  were  permitted,  pleadings  would  lose  their  utility.  If 
the  defendant  intends  at  the  trial  to  deny  the  plaintiff's  possession  or  right  to 
possession  of  the  close  in  question,  he  must  say  so  distinctly.  A  literal  tra- 
verse of  the  words  of  the  claim  will  be  taken  to  deny  merely  that  the  defen- 
dant, in  fact,  broke  and  entered  that  close.  If,  then,  the  defendant  desires 
to  raise  both  defences — to  deny  both  the  act  complained  of  and  the  plaintiffs 
title  to  the  land— he  must  put  on  the  record  two  separate  paragraphs,^. : — 
1.  "The  defendant  never  broke  or  entered  the  said  close.  2.  The  said 
close  is  not  the  plaintiff's  close." 

Pleading  Eules  of  Hilary  Term,  1853,  r.  19. 

In  any  action  of  trover,  detinuo,  or  trespass  to  goods,  the  defendant  is 
similarly  required  to  deny  specially  that  tho  goods  were  the  property  of 
the  plaintiff.    A  mere  traverse  of  the  conversion,  detention,  or  trespass 
will  be  taken  as  denying  merely  the  acts  complained  of. 
Pleading  Eules  of  Hilary  Term,  1853,  rr.  15,  20. 

Again,  if  the  plaintiff  alleges  that  "  the  said  A.  B.  executed  the  said 
deed  on  behalf  of  the  defendant,  as  his  agent,  acting  under  a  power  of 
attorney  duly  signed  by  the  defendant,"  the  defendant  must  not  plead : 
"  The  defendant  denies  that  the  said  A.  £.  executed  the  said  deed  on 
behalf  of  the  defendant,  as  his  agent,  under  a  power  of  attorney  duly 
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signed  by  the  defendant."    If  lie  wishes  to  traverse  the  whole  allegation 
he  must  plead : 

"  1.  The  said  A.  B.  never  executed  the  said  deed. 

"  2.  The  said  A.  B.  never  executed  the  said  deed  on  behalf  of  the 
defendant,  or  as  his  agent. 

"  3.  The  defendant  never  signed  any  such  power  of  attorney  as  alleged, 
nor  did  A.  B.  ever  act  thereunder." 

Otherwise  it  would  not  be  clear  how  much  of  the  plaintiff's  allegation 
the  defendant  really  denies. 

See  Byrd  v.  Nunn,  5  Oh.  D.  781 ;  25  W.  B.  749 ;  37  L.  T.  90. 

So,  if  the  defendant  says  that  he  never  seduced  the  plaintiff's  servant, 
this  will  be  taken  as  a  denial  of  the  act  of  seduction  merely.  The  defence 
that  the  girl  seduced  was  not  the  plaintiffs  servant  must  be  specially 
pleaded. 

Torrence  v.  Gibbins,  5  Q.  B.  297 ;  13  L.  J.  Q.  B.  36. 

Whenever  the  cause  of  action  depends  on  the  plaintiff's  holding  a 
certain  office,  or  carrying  on  a  profession  or  trade,  the  defendant  must 
always  specially  deny  that  he  held  that  office,  or  carried  on  that  profession 
or  trade,  at  date  of  writ,  if  such  be  the  fact. 

Gallwey  v.  Marshall,  9  Ex.  300 ;  23  L.  J.  Ex.  78. 

If  either  party  wishes  to  deny  the  right  of  any  other  party  to  claim  as 
executor,  or  as  trustee,  whether  in  bankruptcy  or  otherwise,  or  in  any 
representative  or  other  alleged  capacity,  or  the  alleged  constitution  of  any 
partnership  firm,  he  shall  deny  the  same  specifically. 
Order  XXI.  r.  5. 

HI.  Denials  must  not  be  Evasive. 

"  When  a  party  in  any  pleading  denies  an  allegation  of  fact 
in  the  previous  pleading  of  the  opposite  party,  he  must  not  do 
so  evasively,  but  answer  the  point  of  substanoe." 

Or  using  the  old  phraseology,  a  traverse  must  be  neither 
too  large  nor  too  narrow.  He  must  deny  enough  and  not 
too  much. 

Illustrations. 

If  it  be  alleged  that  the  defendant  received  a  certain  sum  of  money,  it 
will  not  be  sufficient  for  him  to  deny  that  he  received  that  particular 
amount,  but  he  must  deny  that  he  received  that  sum  or  any  part  thereof, 
or  else  set  out  how  much  he  received. 
Order  XIX.  r.  19. 
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The  plaintiff  alleged  that  his  agent,  the  defendant,  had  received  rent 
from  the  plaintiff's  tenants  which  he  had  not  handed  oyer  to  the  plaintiff. 
Defence :  "  The  defendant  has  handed  oyer  to  the  plaintiff  all  the  rent 
which  he  has  received  from  the  plaintiff's  tenants."  This  is  a  bad 
traverse,  though  it  is  in  the  very  words  of  the  claim.  It  is  not  clear 
whether  the  defendant  has  received  all  the  rents  or  some  or  none.  He 
must  state  whether  he  has  received  any,  and,  if  any,  how  much  rent,  and 
what  amount  he  handed  over  to  the  plaintiff,  and  when. 

Kennett  v.  Mundy,  Judge  at  Chambers  (not  reported). 

How  should  a  defendant  traverse  this  statement :  "  The  premises  were 
handed  over  in  an  unfinished  condition"  P  If  he  says,  "The  defendant 
denies  that  the  premises  were  handed  oyer  in  an  unfinished  condition," 
this  may  mean  that  the  premises  have  never  yet  been  handed  over  at  all. 
A  similar  objection  will  apply  if  he  pleads :  "  The  premises  were  not 
handed  over  in  an  unfinished  condition."  The  right  traverse  is :  "  The 
premises  were  finished  when  handed  over." 

Action  again  st  a  sheriff  for  an  escape.  Defence  that,  if  any  such 
escape  was  made,  the  prisoner  voluntarily  returned  into  custody  before 
the  defendant  knew  of  the  escape,  &c.  The  Court  refused  to  allow  the 
pica  to  be  so  framed;  for  " he  cannot  plead  hypothetically,  that  if  there 
has  been  an  escape,  there  has  also  been  a  return.  He  must  either  stand 
upon  an  averment  that  there  has  been  no  escape;  or  that  there  have  been 
one,  two,  or  ten  escapes,  after  which  the  prisoner  returned."  It  was  an 
evasive  denial,  which  was  half  an  admission. 
Griffiths  v.  Eylesy  1  Bos.  &  Pul.  413. 

The  condition  of  a  bond  obliged  the  defendants  to  see  that  L.,  a 
collector  of  property  tax,  duly  performed  certain  duties  of  his  office 
specified  therein.  The  defendants  pleaded  that  they  had  performed  all 
things  on  their  part  to  be  performed.  Such  plea  was  held  to  be  bad  in 
substance,  because  (amongst  other  reasons)  it  averred  general  perform- 
ance by  the  defendants,  instead  of  showing  how  they  had  performed  the 
condition ;  and  also  for  not  showing  that  L.  had  performed  his  duties. 
"  It  is  left  altogether  uncertain  what  the  acts  are  that  the  defendants  rely 
on  as  amounting  to  performance." 

Kepp  v.  Wiggett,  6  C.  B.  280,  290;  17  L.  J.  C.  P.  295. 

So  in  an  action  of  debt  on  a  bond  conditioned  for  the  payment  of  a 

sum  of  money,  and  for  the  performance  of  covenants  in  an  indenture,  a 

plea  of  general  performance  was  held  ill ;  for  the  condition  being  to  do 

several  things,  the  defendant  was  bound  to  plead  to  each  particularly  by 

itself. 

Boahes  v.  Manser,  1  C.  B.  531 ;  14  L.  J.  C.  P.  199. 

The  defendant  bound  himself  by  a  bond  to  perform  all  the  covenants 
and  other  matters  contained  in  a  certain  indenture  some  of  which  were  in 
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a  disjunctive  or  alternative  form ;    so  that  the  defendant  engaged  to  do 
either  one  thing  or  another.    Here  also  an  allegation  of  general  perform- 
ance would  be  improper,  and,  indeed,  altogether  equivocal ;  the  defendant 
must  show  which  of  the  alternative  acts  he  performed. 
Oglathorp  v.  Hyde,  Cro.  Eliz.  233. 

Do  not  traverse  too  literally.  It  is  sufficient  to  answer 
the  point  of  substance.  A  traverse  may  beoome  evasive,  if 
it  follows  too  closely  the  precise  language  of  the  allegation 
traversed. 

One  instance  of  this  deserves  special  attention.  A  traverse 
may  be  too  large,  by  being  taken  in  the  conjunctive  instead  of 
the  disjunctive;  for  it  is  seldom,  if  ever,  necessary  for  your 
opponent  to  prove  at  the  trial  the  whole  of  his  allegation 
preoisely  as  he  has  pleaded  it.  In  other  words,  when  traversing, 
remember  always  to  turn  "  and  "  into  "  or,"  and  "  all "  into 


"  any." 


Illustrations, 


A  Statement  of  Claim  alleged  that  the  defendant  offered  the  plaintiff  a 
bribe  of  6001.  The  defendant  pleaded  "  that  he  had  never  offered  the 
plaintiff  a  bribe  of  500/." ;  which  would  have  been  true  if  he  had  offered 
400/.  or  any  other  sum  instead  of  500/.  This  was  held  to  be  a  denial  of 
the  fact  along  with  the  circumstances  stated  in  the  Statement  of  Claim, 
and  not  a  fair  or  substantial  denial  of  the  allegation  of  substance  that 
there  was  a  bribe.  The  defendant  should  have  pleaded  that  he  never 
offered  a  bribe  of  500/.  or  any  other  sum. 

Tildealey  v.  Harper,  1  Ch.  D.  403  ;  47  L.  J.  Ch.  263  ;  26  W.  E. 
263  ;  38  L.  T.  60 ;  (0.  A.)  10  Ch.  D.  393 ;  48  L.  J.  Ch.  495 ; 
27  W.  E.  249 ;  39  L.  T.  552. 
Colborne  v.  Stockdale,  1  Str.  493,  ante,  p.  133. 

Claim  :  "  the  defendants  broke  and  entered  the  plaintiff's  close  and 
depastured  the  same  with  sheep  and  cattle."  The  proper  traverse  is 
"  Neither  defendant  broke  or  entered  the  plaintiff's  close  or  depastured 
the  same  with  any  sheep  or  cattle." 

In  an  action  on  a  policy  of  insurance,  the  plaintiff  averred  "  that  the 
ship  insured  did  not  arrive  in  safety  ;  but  that  the  said  ship,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture  were 
sunk  and  destroyed  in  the  said  voyage."    The  defendant  pleaded,  deny- 
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ing  "that  the  said  ship,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  furniture  were  sunk  and  destroyed  in  the  voyage,  in 
manner  and  form  as  alleged."  This  was  held  a  bad  traverse ;  the 
defendant  ought  to  have  pleaded  disjunctively,  denying  that  the  ship,  or 
tackle,  or  apparel,  &c,  was  sunk  or  destroyed;  because  the  plaintiff 
was  entitled  to  recover  compensation  for  anything  that  was  insured  and 
had  been  lost :  whereas  (it  was  said),  if  issue  had  been  taken  on  the  plea 
as  pleaded  in  the  conjunctive  form,  "  and  the  defendant  should  prove 
that  only  a  cable  or  anchor  arrived  in  safety,  he  would  be  acquitted  of 
the  whole." 

Goram  v.  Sweeting,  2  Wms.  Saund.  205. 

Moore  v.  Boulcott,  1  Bing.  N.  0.  323. 

Stubbs  v.  Lainson,  1M.&W.  728 ;  5  Dowl.  162. 

See  other  instances  of  a  traverse  being  too  large — 
Basan  v.  Arnold ,  6  M.  &  W.  559. 

De  Medina  v.  Norman,  9  M.  &  W.  820  ;  2  Dowl.  N.  S.  239. 
Aldis  v.  Mason,  11  0.  B.  132  ;  20  L.  J.  0.  P.  193. 
Dawson  v.  Wrench,  3  Exch.  359  ;  18  L.  J.  Ex.  229. 

As  to  traverses  which  have  been  held  not  too  large,  see — 

Palmer  v.  Gooden,  8  M.  &  W.  890 ;  1  Dowl.  N.  S.  673. 
Eden  v.  Turtle,  10  M.  &  W.  635. 

"  If  an  allegation  is  made  with  divers  oiroumstanoes,  it  shall 
not  be  sufficient  to  deny  it  along  with  those  oiroumstanoes." 
(Order  XIX.  r.  19.)  The  addition  of  the  words  "  or  at  all " 
will  generally  cure  this  defect. 

Illustrations. 

The  plaintiff  pleaded  that  the  Queen,  at  a  manor  court  held  on  such  a 
day  by  J.  S.,  her  steward,  and  by  copy  of  court  roll,  &c,  granted  certain 
land  to  A.  The  defendant  travorsed  this  allegation  totidem  verbis :  "  that 
the  Queen  had  not,  at  a  manor  court  hold  on  such  a  day  by  J.  S.,  her 
steward,  and  by  copy  of  court  roll,  granted  any  lands  to  A."  The  Court 
held  that  this  was  a  bad  traverse.  "  The  Queen  never  granted  the  said 
lands  to  A."  would  have  been  sufficient. 

Lane  v.  Alexander,  Yelv.  122. 

And  see  other  cases,  cited  ante,  pp.  86,  87. 

To  a  Statement  of  Claim  alleging  that  "  the  defendant  in  or  about 
Michaelmas,  1887,  called  upon  several  of  the  plaintiff's  tenants  at  the 
premises  Nos.  43,  45,  &  47,  Bayham  Street,  Camden  Town,  and  spoke 
and  published  to  them,"  a  slander  on  the  plaintiff's  title,  it  is  sufficient  to 
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plead,  "  The  defendant  never  spoke  or  published  the  said  words."  For  that 
answers  the  point  of  substance,  and  the  rest  is  denied  by  necessary  im- 
plication. To  plead  that  the  defendant  did  not  call  on  several  of  the 
plaintiff's  tenants,  &c,  would  seem  to  admit  that  he  called  on  one  or  two 
of  them ;  and  to  deny  that  he  spoke  to  any  of  the  plaintiff's  tenants 
would  be  consistent  with  haying  spoken  the  words  to  someone  not  a 
tenant  of  the  plaintiff's,  which  might  be  equally  actionable. 

If  the  plaintiff,  in  an  action  for  wages,  alleges  that  he  has  served  the 
defendant  as  a  hired  servant  from  March  25th,  1896,  to  June  24th,  1897, 
at  Epsom,  in  the  county  of  Surrey,  it  would  be  a  bad  traverse  for  the 
defendant  to  plead  :  "  The  plaintiff  did  not  serve  the  defendant  as  a  hired 
servant  from  March  25th,  1896,  to  June  24th,  1897,  at  Epsom,  in  the 
county  of  Surrey."  The  defendant  must  either  deny  that  the  plaintiff 
ever  served  him  at  all,  or  else  state  for  how  long  he  admits  the  plaintiff 
did  serve  him.  And  he  must  not  traverse  the  place,  which  is  immaterial ; 
or  if  he  does  he  must  add  the  words,  that  the  plaintiff  did  not  serve  him 
at  Epsom  "  or  in  any  other  place." 

Negative  Pregnant. 

A  negative  pregnant  is  such  a  form  of  negative  expression 
as  may  imply  or  oarry  within  it  an  affirmative  proposition. 
It  is  therefore  evasive  and  ambiguous,  and  to  use  it  in  tra- 
versing would  be  contrary  both  to  rule  17  and  to  rule  19  of 
Order  XTX. 

Illustrations. 

In  an  action  of  trespass  the  plaintiff  claimed  damages  for  the  defen- 
dant's entering  his  house.  The  defendant  pleaded  that  the  plaintiff's 
daughter  gave  him  licence  to  do  so ;  and  that  he  entered  by  that  licence. 
The  plaintiff  replied  that  he  did  not  enter  by  her  licence.  This  was  con- 
sidered as  a  negative  pregnant ;  and  it  was  held  that  the  plaintiff  should 
have  traversed  the  entry  by  itself,  or  the  licence  by  itself,  and  not  both 
together. 

Myn  v.  Cole,  Oro.  Jac.  87. 

It  will  be  observed  that  this  traverse  might  imply  or  carry  within  it 
that  a  licence  was  given,  though  the  defendant  did  not  enter  by  that 
licence.  It  is,  therefore,  in  the  language  of  pleading,  said  to  be  pregnant 
with  the  admission  that  a  licence  was  given.  At  the  same  time  the 
licence  is  not  expressly  admitted ;  and  the  effect,  therefore,  is  to  leave  it 
in  doubt  whether  the  plaintiff  means  to  deny  the  licence  or  to  deny  that 
the  defendant  entered  by  virtue  of  that  licence.    It  is  this  ambiguity 
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which  constitutes  the  fault.    See  Thurman  v.  Wild,  11  A.  &  E.  453;  and 
per  Parke,  B.,  in  Owynne  v.  Burnett,  6  Bing.  N.  C.  530. 

Action  for  assault  and  battery  by  a  sailor  against  the  master  of  his 
ship.  The  defendant  justified,  saying  that  he  bade  the  plaintiff  do  some 
service  in  the  ship,  but  the  plaintiff  refused ;  wherefore  the  defendant 
moderately  chastised  him.  The  plaintiff  replied  that  the  defendant  did 
not  moderately  chastise  him.  And  this  traverse  was  held  to  be  a  negative 
pregnant ;  for  though  it  apparently  admits  that  there  was  some  chastise- 
ment, and  seeks  to  put  in  issue  only  the  question  of  excess ;  yet  it  does 
not  necessarily  or  distinctly  make  that  admission,  and  is  therefore 
ambiguous. 

Auberie  v.  James,  Vent.  70;  1  Sid.  444 ;  2  Keb.  623. 
And  see  TildesUy  v.  Harper,  ante,  p.  140. 

How  far  should  the  pleader  confine  himself  to  merely  traversing? 
Should  he  not,  after  denying  his  opponent's  story,  go  on  to  add  his 
own  version  of  the  matter  ? 

This  is  sometimes  a  difficult  question.  The  pleader  must  use  his 
own  discretion.  It  is  sometimes  most  desirable  to  do  so,  in  order  to 
show  clearly  what  is  the  real  point  in  dispute.*  If,  for  instance,  a 
plaintiff  in  his  Statement  of  Claim  sets  out  or  refers  to  certain  clauses 
of  a  written  contract  on  which  he  relies,  the  defendant  should  cer- 
tainly set  out  or  refer  to  other  clauses,  if  any,  which  tell  in  his 
favour.  Again,  if  the  plaintiff  gives  his  version  of  the  effect  of  a 
written  document,  it  will  certainly  tend  to  clear  the  matter  up  if  the 
defendant,  instead  of  merely  denying  the  plaintiff's  version,  states 
also  his  own  construction  of  the  instrument.  And  in  many  cases  it 
may  be  desirable  for  a  defendant  thus  to  state  definitely  what  his" 
exact  contention  is.  But  by  so  doing  he  necessarily  somewhat 
limits  his  case  at  the  trial.  He  has  no  longer  the  same  free  hand. 
And  there  is  this  further  danger,  that  if  the  defendant,  instead  of 
merely  denying,  sets  up  an  affirmative  case  as  well,  both  judge  and 
jury  will  expect  him  to  prove  his  affirmative  case,  and  are  apt  to 
find  against  him  if  he  does  not.  The  onus  of  proof  is  not  really 
shifted  by  such  a  method  of  pleading.  (Kxlgour  v.  Alexander,  14 
Moore,  177.)  But  if,  when  accused  of  a  tort,  the  defendant  pleads, 
"  It  was  A.  who  did  it,  not  I,"  the  jury  will  be  inclined  to  treat  this 


*  See  the  judgment  of  Jessel,  M.  B.,  in  Thorp  v.  Holdsworth,  part  of 
which  is  quoted  ante,  p.  134. 
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as  an  admission  that  either  A.  or  the  defendant  did  it,  and  to  con- 
clude that  if  the  defendant  cannot  prove  his  assertion  that  A.  did 
it,  he  must  have  done  it  himself. 

Illustrations. 

A  purchaser  sued  his  vendor  for  not  delivering  a  proper  abstract  of 
title,  and  alleged  that  the  sale  was  subject  to  a  condition  that  the  vendor 
should  deliver  an  abstract  showing  a  good  title,  and  that  no  such  abstract 
had  been  delivered.  The  defendant  would  be  entitled  to  plead  that  the 
contract  between  himself  and  the  plaintiff  really  was  that  the  defendant 
should  deliver  an  abstract  commencing  with  a  particular  deed  only,  and 
that  he  had  done  this. 

Sharland  v.  Let/child,  4  C.  B.  529 ;  16  L.  J.  C.  P.  217. 

If  the  defendant's  real  case  is  that  he  was  not  guilty  of  any  negligence 
himself,  it  is  unwise  for  him  to  plead  that  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff. 

Where  the  defendants  were  sued,  as  sheriffs  of  London,  for  allowing  a 
debtor,  Bobinson,  to  escape,  they  pleaded  that  it  was  their  predecessors 
in  office  who  had  allowed  Bobinson  to  escape.  This  was  held  a  bad  plea, 
because  it  neither  traversed  nor  confessed  the  allegation  that  the  defen- 
dants had  allowed  Bobinson  to  escape.  They  should  have  merely  denied 
the  act  attributed  to  themselves,  and  not  have  set  up  affirmatively  that 
others  were  guilty  of  it. 

Mynours  v.  TurJce  and  Yorke,  Sheriffs  of  London,  1  Dyer,  66  b. 

Action  for  breach  of  copyright.  The  plaintiff  alleged  that  his  song  had 
been  duly  registered  according  to  the  Copyright  Act.  The  defendant 
pleaded,  "  The  defendant  denies  that  the  said  song  has  been  duly  regis- 
tered ;  the  date  of  the  first  publication  thereof  is  not  truly  entered."  Had 
he  not  added  the  latter  clause  he  might  have  won  the  action ;  as  it  was, 
he  failed.  For  it  turned  out  at  the  trial  that  the  date  of  publication  was 
truly  entered,  but  the  name  of  the  publisher  was  not.  The  Act  required 
both  to  be  truly  stated ;  hence  the  song  had  not  in  fact  been  duly  entered. 
But  Fry,  J.,  held  that  it  was  not  open  to  the  defendant  to  raise  this  point ; 
the  manner  in  which  the  defendant  had  pleaded  was,  in  effect,  "  an  ad- 
mission that  in  every  respect  but  that  one  which  was  mentioned,  the 
registration  was  duly  effected."    And  he  refused  leave  to  amend. 

Collette  v.  Ooode,  7  Ch.  D.  842  ;  47  L.  J.  Ch.  370 ;  38  L.  T. 
504. 

So  where  a  plaintiff  alleged  that  H.  "  agreed  by  writing  under  the  hand 
of  his  agent  thereunto  lawfully  authorized,"  the  defendant  pleaded  that 
"H.  never  agreed  by  writing  under  the  hand  of  any  agent  thereunto 
lawfully  authorized,"  but  added  that  "  H.  was  of  unsound  mind,  and 
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therefore  could  not  lawfully  authorize  any  agent."  It  was  held  that  H.'s 
unsoundness  of  mind  was  the  only  substantial  issue  raised  ;  and  that  the 
defendant  could  not  go  into  other  matters  showing  that  in  fact  H.  never 
authorized  anyone  to  sign  this  agreement;  because  "  the  denial,  being 
justified  by  a  fact  specifically  alleged  and  no  other,  must  be  taken  to  refer 
to  that  fact  alone." 

Byrd  v.  Nunn,  5  Ch.  D.  781  ;  25  W.  E.  749 ;  37  L.  T.  90 ; 
(0.  A.)  7  Oh.  D.  284  ;  47  L.  J.  Oh.  1 ;  26  W.  E.  101 ;  37 
L.  T.  585. 

Of.  Harris  v.  Mantle,  3  T.  E.  307,  post,  p.  180. 

And  Angerstein  y.  Handson,  1  Or.  M.  &  E.  789,  post,  p.  164. 
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H.— MATTEES  IN  CONFESSION  AND  AVOIDANCE. 

The  party  pleading  is  often  willing  to  admit  that  the  facts 
alleged  by  his  opponent  are  so  far  true,  and  that  they  make  out 
a  good  prtmd  facie  case  or  defenoe.  But  he  desires  to  destroy 
the  effect  of  these  allegations  either  by  showing  some  justifica- 
tion or  excuse  of  the  matter  oharged  against  him,  or  some  dis- 
charge or  release  from  it.  A  defendant,  for  instance,  may  seek 
to  show  on  the  one  hand  that  the  plaintiff  never  had  any  right 
of  action,  because  the  act  charged  was  under  the  circumstances 
justifiable ;  or,  on  the  other,  that,  though  the  plaintiff  had  once 
a  right  of  action,  it  was  discharged  or  released  by  some  matter 
subsequent.  In  either  case,  he  confesses  the  truth  of  the  alle- 
gation which  he  proposes  to  answer  or  avoid.  Hence  such 
defences  are  called  pleas  in  confession  and  avoidance. 

The  effect  of  such  admission,  if  it  stand  alone,  is  extremely 
strong ;  for  it  concludes  the  party  making  it,  even  though  the 
jury  should  improperly  go  out  of  the  issue,  and  find  the  con- 
trary of  what  is  thus  confessed  on  the  record.  (Hewitt  v. 
Maequire,  7  Exoh.  80.)  At  the  same  time,  the  confession 
operates  only  to  prevent  the  fact  from  being  afterwards  brought 
into  question  in  the  same  suit;  it  is  not  conclusive  as  to  the 
truth  of  that  fact  in  any  subsequent  action  between  the  same 
parties.  And  it  will  have  no  operation  at  all,  even  in  the  same 
suit,  if  the  party  pleading  also  traverses  the  facts  confessed,  as 
he  may  do  now. 

Illustrations. 

Action  of  assault.  Defence  that  the  defendant  did  the  acts  oomplained 
of  in  necessary  self-defence.  This  is  a  plea  in  confession  and  avoidance ; 
for  it  admits  the  assault  while  it  justifies  it. 

Similarly,  in  an  action  of  libel,  a  plea  that  the  words  are  true  or  that 
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they  were  published  on  a  privileged  occasion  admits  that  the  defendant 
published  the  words  of  the  plaintiff,  but  justifies  or  excuses  the  aet. 

To  plead  that  the  defendant  has  a  lien  on  certain  goods  admits  that  the 
goods  are  the  plaintiff's,  and  that  the  defendant  detains  them  from  him. 

So  the  defence  that  there  was  contributory  negligence  on  the  part 
of  the  plaintiff  admits  that  there  was  negligence  on  the  part  of  the 
defendant  which  contributed  to  produce  the  injury  which  the  plaintiff 
has  sustained,  but  it  shows  matter  which  if  proved  bars  any  right  of 
action. 

Wakelin  v.  L.  &  S.  W.  Ry.  Co.,  12  App.  Oas.  41  ;  56  L.  J.  Q.  B. 
229 ;  35  W.  R.  141 ;  55  L.  T.  709. 

And  generally  in  any  action  of  tort  if  the  defendant  admits  the  act 
complained  of,  but  desires  to  show  that  it  was  not  wrongful  or  no  breach 
of  duty,  he  must  plead  such  justification  specially  by  way  of  confession 
and  avoidance. 

Frankum  v.  Lord  Falmouth,  2  A.  &  E.  452  ;  4  N.  &  M.  330. 

Lush  v.  Russell,  5  Exch.  203 ;  19  L.  J.  Ex.  214. 

On  the  other  hand,  pleas  of  tender,  of  payment  or  set-off,  of  waiver  or 
accord  and  satisfaction,  of  laches  or  of  the  Statute  of  Limitations,  admit 
that  the  plaintiff  once  had  a  cause  of  action,  but  assert  that  it  is  now  lost, 
suspended,  or  discharged. 

All  matter  in  confession  and  avoidance  most  be  pleaded  spe- 
cially. The  pleader  must  not  attempt  to  insinuate  it  under  an 
apparent  traverse ;  he  should  state  it  clearly  and  distinctly,  and 
in  a  separate  paragraph.  At  the  same  time,  he  should  not 
confess  and  avoid  where  a  mere  traverse  is  sufficient.  For  he 
will  thus  introduce  collateral  matter  which  his  client  may  have 
to  prove,  instead  of  putting  the  plaintiff  to  proof  of  his 
allegations. 

Illustrations. 

"  The  defendant  or  plaintiff,  as  the  case  may  be,  must  raise  by  his 
pleading  all  matters  which  show  the  action  or  counterclaim  not  to  be 
maintainable,  or  that  the  transaction  is  either  void  or  voidable  in  point  of 
law,  and  all  such  grounds  of  defence  or  reply,  as  the  case  may  be,  as  if 
not  raised  would  be  likely  to  take  the  opposite  party  by  surprise,  or  would 
raise  issues  of  fact  not  arising  out  of  the  preceding  pleadings,  as,  for 
instance,  fraud,  Statute  of  Limitations,  release,  payment,  performance, 
facts  showing  illegality  either  by  statute  or  common  law,  or  Statute  of 
Frauds." 

■Order  XIX.  r.  15. 

l2 
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If  a  defendant  merely  pleads  that  "  he  never  agreed  as  alleged,"  he 
cannot  insist  at  the  trial  that  though  a  contract  was  made  as  alleged  it  is 
invalid  in  point  of  law,  for  this  must  form  the  subject  of  a  special  allega- 
tion, showing  the  circumstances  out  of  which  the  illegality  is  supposed 

to  arise. 

Order  XIX.  r.  20. 

And  see  Belt  v.  Lawts,  51  L.  J.  Q.  B.  359,  ante,  p.  129. 

This  applies  not  only  to  the  case  where  the  claim  is  founded  on  an 
express  promise  of  an  illegal  description,  but  also  to  cases  where  the 
action  is  based  on  an  implied  promise,  and  the  services  or  considerations 
upon  which  the  implication  is  supposed  to  arise  were  tainted  with 
illegality. 

Potts  v.  Sparrow,  1  Bing.  N.  C.  594. 

Contributory  negligence  must  be  specially  pleaded. 

See  "  Pleiades  "  v.  Page,  (1891)  A.  0.  259  ;  60  L.  J.  P.  0.  59  ;  65 
L.  T.  169. 

Fraud  must  always  be  specially  pleaded.  In  an  action  on  a  bill  of 
exchange  the  defendant  pleaded  that  the  plaintiff  was  not  a  bond  fide 
holder  for  value.  It  was  held  that  he  could  not  under  that  plea  raise  the 
question  of  his  being  privy  to  a  fraud.  The  only  question  on  such  an 
issue  will  be,  did  he  give  value  for  the  bill  P 

Uther  v.  Rich,  10  Ad.  &  E.  784  ;  2  P.  &  D.  579. 

In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  close, 
the  defendant  pleaded  that  the  plaintiff  demised  the  close  to  him  for  a 
term  of  years,  by  virtue  whereof  he  entered  and  committed  the  supposed 
trespass.  This  is  a  good  plea  in  confession  and  avoidance,  for  it  admits 
the  plaintiff's  title,  subject  to  the  effect  of  the  demise. 
Ley  field?  s  Case,  10  Bep.  91a;  3  Salk.  273. 

Action  of  trespass  for  breaking  and  entering  plaintiff's  close.  Defence 
that  J.  S.  was  seised  in  fee  of  the  close  and  demised  it  to  the  defendant 
for  a  term  of  years  by  virtue  whereof  he  entered,  which  is  the  alleged 
trespass.  This  was  held  a  bad  plea.  A  traverse  denying  that  the  close 
was  the  plaintiff's  was  all  that  was  necessary. 
Argent  v.  Durrant,  8  T.  B.  403. 

For  illustrations  of  confession  and  avoidance  in  a  Beply,  see  post,  p.  220. 

In  oonf  easing  and  avoiding,  as  in  traversing,  the  plea  must  be 
neither  too  wide  nor  too  narrow.  It  must  be  as  broad  and  as 
long  as  the  claim  to  which  it  is  pleaded,  and  justify  or  excuse 
the  whole  of  it ;  or  if  it  be  intended  to  apply  to  part  only  of 
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such  claim,  it  must  be  limited  accordingly  by  a  prefix  "  as  to  bo 
much  as  alleges,  &c,"  or  "  as  to  paragraph  4  of  the  Statement 
of  Claim."  Be  careful  not  to  make  too  wide  an  averment, 
whereby  you  will  take  on  your  shoulders  an  unnecessary 
burden,  or  too  narrow  an  averment,  which  will  fetter  your  hand 
at  the  trial. 

Illustrations, 

In  an  action  for  a  slander  in  these  words,  "  Woor  says  that  M'Fherson 
is  insolvent,"  it  would  be  insufficient  to  plead  that  Woor  had  in  fact  said 
so;  the  defendant  must  allege  and  prove  not  merely  what  Woor  said, 
but  also  that  what  he  said  was  true. 

M'Pherson  v.  Daniels,  10  £.  &  0.  263 ;  5M.&E.  251. 

Duncan  v.  Thwaites,  3  B.  &  0.  556 ;  5  D.  &  B.  447. 

In  a  plea  of  privilege  it  is  unwise  to  allege  that  the  defendant  had  just 
and  reasonable  grounds  for  believing  the  charges  made  against  the 
plaintiff  to  be  true.  Such  an  averment  may  be  intended  only  as  a 
corollary  to  a  plea  of  privilege  (in  which  case  it  would  be  far  better  to 
plead  that,  "  the  defendant  acted  bond  fide  and  without  any  malice  toward 
the  plaintiff  ") ;  but  it  runs  dangerously  near  to  a  justification,  and  will 
either  be  struck  out  as  immaterial  (Cave  v.  Torre,  32  W.  B.  324 ;  54  L.  T. 
87,  515),  or  particulars  will  be  ordered  of  the  grounds  of  such  belief. 
Fitzgerald  v.  Campbell,  18  Ir.  Jur.  153 ;  15  L.  T.  74. 

In  pleading  the  Statute  of  Frauds  it  is  not  necessary  to  plead  any 
particular  section.  Where,  however,  the  defendant  had  pleaded  sect.  4, 
he  was  not  allowed  to  amend  or  to  avail  himself  of  sect.  7. 

Jamee  v.  Smith,  (1891)  1  Oh.  384 ;  39  W.  B.  396 ;  63  L.  T.  524. 

But  see  S.  0.  65  L.  T.  544. 
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HI.— OBJECTIONS  IN  POINT  OP  LAW. 

Either  party  may  object  to  the  pleading  of  the  opposite  party 
on  the  ground  that  suoh  pleading  does  not  set  forth  a  sufficient 
ground  of  aotion,  defence,  or  reply,  as  the  case  may  be.  Such 
an  objection  can  only  be  raised  where  the  fault  is  apparent  on 
the  face  of  the  pleading  to  which  exception  is  taken ;  and  the 
fault  must  be  something  more  than  a  mere  imperfection,  omis- 
sion, or  defect  in  form* 

Demurrers  were  abolished  by  rule  1  of  Order  XXV.  But  it 
was  desirable,  and  indeed  necessary,  to  preserve  some  form  of 
objection  in  point  of  law,  otherwise  parties  might  incur  great 
expense  in  trying  questions  of  fact  whioh,  when  decided,  would 
not  determine  their  rights.  Hence  rule  2  of  the  same  Order 
enacts  that,  "Any  party  shall  be  entitled  to  raise  by  his 
pleadings  any  point  of  law,  and  any  point  so  raised  shall  be 
disposed  of  by  the  judge  who  tries  the  cause  at  or  after  the 
trial ;  provided  that  by  consent  of  the  parties,  or  by  order  of  the 
Court  or  a  judge  on  the  application  of  either  party,  the  same 
may  be  set  down  for  hearing  and  disposed  of  at  any  time  before 
the  trial."  And  rule  3  provides  that,  "If,  in  the  opinion  of  the 
Court  or  a  judge,  the  decision  of  such  point  of  law  substantially 
disposes  of  the  whole  aotion,  or  of  any  distinct  cause  of  action 


*  Special  demurrers,  as  they  were  called,  i.e.,  mere  objections  to  the 
form  of  an  opponent's  pleading,  were  entirely  abolished  by  the  Common 
Law  Procedure  Act,  1852  ;  the  50th  section  of  which  provided  that  "  on 
such  demurrer  the  Court  shall  proceed  and  give  judgment  according  as 
the  very  right  of  the  cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  omission,  defect  in,  or  lack  of,  form." 
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therein,  the  Court  or  judge  may  thereupon  dismiss  the  action  or 
make  suoh  other  order  therein  as  may  be  just." 

For  the  purposes  of  suoh  an  argument,  the  party  objecting 
is  taken  to  admit  all  the  facts  alleged  in  the  opposite  pleading. 
And  the  Court  will,  moreover,  take  the  whole  record  into  their 
consideration,  and  give  judgment  for  the  party  who,  on  the 
whole,  appears  to  be  entitled  to  it.  Thus,  a  plaintiff  who  objects 
to  a  Defence  may  find  himself  called  on  to  defend  the  suffi- 
ciency of  his  Statement  of  Claim ;  and,  if  unsuccessful,  judg- 
ment will  be  given  for  the  defendant. 

No  one  is  bound  to  take  an  objection  in  point  of  law ;  the 
rule  cited  above  (Order  XXV.  r.  2)  merely  says  that  he  shall 
be  entitled  to  raise  it  by  his  pleading.  He  must  raise  it  on  his 
pleading  if  he  desires  to  apply  under  the  latter  part  of  that  rule 
to  have  the  point  of  law  set  down  for  hearing,  and  disposed  of 
before  the  trial ;  but  at  the  trial  he  may  urge  any  point  of  law 
he  likes,  whether  raised  on  the  pleadings  or  not.  This  was 
deoided  on  June  10th,  1886,  by  a  Divisional  Court  (Day  and 
Wills,  JJ.)  in  the  case  of  MacDougall  v.  Knight  and  another 
(not  reported  on  this  point).  And  it  was  also  the  law  under 
the  former  system.*  Having  regard,  however,  to  the  words  of 
Order  XXV.  r.  3,  it  is  clearly  worth  while  to  raise  on  the  plead- 
ings any  point  of  law  whioh  will  substantially  dispose  of  the 
whole  action,  as  in  Mayor,  8fc.  of  Manchester  v.  Williams,  (1891) 
1  Q.  B.  94 ;  60  L.  J.  Q.  B.  23. 

Illustrations. 

It  is  a  common  error  to  suppose  that  where  a  man  who  has  made  two 
wills  at  different  times  revokes  the  second,  ho  thereby  revives  the  first 

*  "  If  the  defendant  wants  to  avail  himself  of  "  his  points  of  law  "  in  a 
summary  way,  he  must  demur ;  but  if  ho  does  not  demur,  he  does  not 
waive  the  objection,  and  may  say  at  the  trial  that  the  claim  is  bad  on  the 
face  of  it."  (Per  Lindley,  J.,  in  Stokes  v.  Grant,  4  0.  P.  D.  at  p.  28 ;  27 
W.  B.  397 ;  40  L.  T.  36.)  And  going  still  further  back,  read  the  advice 
given  by  Lord  Coke,  whioh  is  set  out  post,  p.  156. 
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will.  Suppose  a  plaintiff  in  that  belief  propounds  the  first  will:  the 
defendant  would  plead  it  was  revoked  by  the  execution  of  the  second 
will:  the  plaintiff  would  reply  that  the  second  will  was  in  its  turn 
revoked.  If  the  defendant  joins  issue  on  this,  the  cause  would  proceed 
to  trial  on  an  issue  of  fact  which  is  wholly  immaterial :  for  the  revocation 
of  the  second  will  would  not  (without  more)  re-establish  the  first;  it 
would  merely  leave  the  testator  intestate.  The  defendant  should  object 
that  the  Beply  affords  no  answer  to  the  Defence. 

Where  special  damage  is  clearly  essential  to  the  plaintiff's  cause  of 
action,  an  objection  can  be  taken  which  may  dispose  of  the  whole  action, 
in  the  Form  given  in  E.  S.  0.,  Appendix  E.,  s.  III.  No.  2 :  "  The  defen- 
dant will  object  that  the  special  damage  stated  is  not  sufficient  in  point  of 
law  to  sustain  this  action."  Similarly,  if  no  special  damage  be  alleged, 
the  defendant  may  object  "  that  the  matters  disclosed  in  the  Statement  of 
Claim  are  not  actionable  without  proof  of  special  damage,  and  that  none 
is  alleged." 

An  objection  in  point  of  law  must  be  taken  explicitly.  An  allegation 
which  suggests  insufficiency,  but  does  not  take  the  point  clearly,  is 
embarrassing,  and  liable  to  be  struck  out. 

Stokee  v.  Grant,  4  0.  P.  D.  25 ;  27  W.  E.  397 ;  40  L.  T.  36. 


(    1«3    ) 


Chapter  IX. 

ATTACKING  TOUE  OPPONENT'S  PLEADING. 

These,  then,  are  the  leading  rules  of  our  present  system  of 
pleading.  They  are  clear,  simple,  and  sensible;  and,  at  the 
same  time,  they  cure  elastic  Pleadings  are  no  longer  oast  all  in 
one  mould;  there  is  full  scope  for  individuality.  No  one  is 
entitled  to  dictate  to  his  opponent  how  he  shall  plead.  "  No 
technical  objeotion  shall  be  raised  to  any  pleading  on  the  ground 
of  any  alleged  want  of  form  "  (Order  XIX.  r.  26).  Moreover, 
"  no  application  to  set  aside  any  proceeding  for  irregularity  shall 
be  allowed  unless  made  within  reasonable  time,  nor  if  the  party 
applying  has  taken  any  fresh  step  after  knowledge  of  the  irre- 
gularity" (Order  LXX.  r.  2).  Hence  any  mere  irregularity 
will  be  oured  by  your  opponent's  pleading  over.  And  experienced 
pleaders  often  break  the  letter  of  these  rules  for  the  sake  of 
olearness  or  brevity.  Thus,  though  it  is  in  general  unnecessary 
to  allege  matter  of  law,  yet  it  is  sometimes  convenient  to  do  so, 
and  it  may  make  the  statements  of  f  aot  more  intelligible  and 
show  their  connection  inter  se.  This  is,  indeed,  done  in  the 
statutory  forms  in  E.  S.  C.  Appendices  C,  D.,  and  E. :  e.g., 
"  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and  pre- 
mises" (App.  C,  s.  vii).  "The  defendant  is  entitled  to  set-off  " 
(App.  D.,  s.  iv.,  5).  There  is  no  harm  in  this,  if  (as  in  both 
the  cases  referred  to)  the  facts  are  also  stated  on  whioh  the  pro- 
position of  law  is  based. 
But  what  is  a  pleader  to  do  when  he  is  confronted  by  some 
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flagrantly  bad  bit  of  pleading  in  flat  violation  of  the  rules? 
Even  then,  the  best  thing  he  oan  do,  as  a  rule,  is  to  leave  it 
alone.  But  there  are  exceptions.  As  Bowen,  L.  J.,  says  in 
Knotcles  v.  Roberta  (38  Ch.  D.  at  p.  270 ;  58  L.  T.  at  p.  262), 
"  It  seems  to  me  that  the  role  that  the  Court  is  not  to  dictate 
to  parties  how  they  should  frame  their  case,  is  one  that  ought 
always  to  be  preserved  sacred.  But  that  rule  is,  of  course, 
subject  to  this  modification  and  limitation,  that  the  parties  must 
not  offend  against  the  rules  of  pleading  which  have  been  laid 
down  by  the  law ;  and  if  a  party  introduces  a  pleading  which 
is  unnecessary,  and  it  tends  to  prejudice,  embarrass,  and  delay 
the  trial  of  the  action,  it  then  beoomes  a  pleading  which  is 
beyond  his  right."  His  opponent's  remedy  is  to  take  out  a 
summons  at  Chambers. 

Summonses  at  Chambers. 

Be  careful  how  you  advise  the  issue  of  a  summons.  You 
may  materially  inorease  the  costs  of  the  aotion,  and  yet  reap  no 
compensating  advantage  for  your  client,  even  though  you 
succeed.  The  oosts  of  oertain  summonses  are,  as  a  rule,  made 
"  costs  in  the  cause  "  ;  that  means  that  whoever  loses  the  action 
will  have  to  pay  the  costs  of  both  sides.  If,  however,  the 
master  orders  the  costs  to  be  "  defendant's  costs  in  the  cause," 
the  plaintiff,  even  if  successful,  will  not  be  paid  his  oosts  of  that 
summons ;  if  he  fails,  he  must  pay  both  the  defendant's  oosts 
and  his  own.  If  the  master  orders  the  costs  to  be  "  defendant's 
costs  in  any  event,"  the  plaintiff  will  have  to  pay  the  oosts  of 
both  sides,  whatever  the  result  of  the  action ;  but  not  at  once ; 
they  will  be  taken  into  account  in  the  ultimate  taxation.  It  is 
only  where  a  summons  is  dismissed  "  with  oosts  "  that  the  suc- 
cessful party  is  entitled  to  an  immediate  taxation. 
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Striking  out  your  Opponents  Pleading. 

The  provisions  of  Order  XXV.  afford  a  prompt  and  summary 
method  of  disposing  of  groundless  actions  and  of  exoluding  im- 
material issues.  Under  r.  4  of  that  Order  a  master  at  Chambers 
has  power  to  strike  out  any  Statement  of  Claim  which  discloses 
no  reasonable  cause  of  aotion,  and  to  stay  or  dismiss  any  action 
which  is  shown  by  the  pleadings  to  be  frivolous  and  vexatious. 
On  suoh  an  application  he  can  look  only  at  the  pleadings  and 
particulars,  not  at  any  affidavit.  (Johnston  v.  Johnston,  33  W. 
E.  239.)  But  apart  from  all  rules  and  Orders,  the  Court  has 
inherent  power  to  stay  every  aotion  whioh  is  an  abuse  of  its 
process.  (See  JReichel  v.  Magrath,  14  App.  Cas.  665  ;  59  L.  J. 
Q.  B.  159 ;  and  MacDougall  v.  Knight,  25  Q.  B.  D.  1 ;  38  W. 
E.  553 ;  63  L.  T.  43 ;  Remmington  v.  Scoles,  (1897)  2  Ch.  1 ; 
76  L.  T.  667;  and  see  the  Vexatious  Actions  Act,  1896 
(59  &  60  Vict.  o.  51),  and  In  re  Chaffers,  13  Times  L.  E.  363.) 
But  these  extreme  powers  are  but  rarely  exercised.  The  mere 
fact  that  the  plaintiff  is  not  likely  to  succeed  in  his  aotion  is  no 
ground  for  striking  out  his  Statement  of  Claim.  (Boater  v. 
Holder,  54  L.  T.  298.)  Hence,  though  you  may  think  that 
your  opponent's  pleading  discloses  no  cause  of  aotion  or  no 
defence  to  your  claim,  it  by  no  means  follows  that  you  should 
take  out  a  summons  to  have  it  struck  out  or  amended.  Such 
summons  must  be  taken  out  promptly,  if  at  all.  (Cross  v.  Earl 
Howe,  62  L.  J.  Ch.  342.) 

Objection  in  point  of  Law. 

Then,  too,  the  same  Order  enables  the  defendant  to  raise  by 
his  pleading  any  point  of  law,  and  in  a  proper  case  to  have  it 
argued  and  disposed  of  before  the  trial. 

Where  the  matter  is  one  of  first  impression,  or  where  for  any 
other  reason  the  law  on  the  point  is  not  clear,  it  may  be  very 
desirable  to  raise  an  objection  and  settle  the  point  of  law 
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before  incurring  the  expense  of  a  trial  with  witnesses.  But 
in  ordinary  cases  it  is  generally  wiser  to  raise  the  objection 
on  the  pleading,  but  not  to  apply  to  have  it  argued  before 
the  trial.  The  usual  result  of  such  an  argument  is  that,  if 
the  defendant  succeeds,  the  plaintiff  obtains  leave,  on  paying 
the  costs  of  the  argument,  to  amend  his  Statement  of  Claim ; 
and  it  is  better  for  the  defendant  that  the  plaintiff  should  be 
driven  to  suoh  amendment  at  the  trial  in  the  presence  of  the 
jury.  Hence,  as  a  rule,  it  is  best  not  to  apply  to  have  any 
point  of  law  argued  before  the  trial,  unless  the  objeotion  is  one 
whioh  will  dispose  of  the  whole  action,  and  which  cannot  be 
removed  by  any  amendment  which  the  plaintiff  can  truthfully 
make. 

Clients  are  sometimes  afraid  that,  by  not  taking  out  a  summons, 
counsel  throw  away  for  ever  one  chance  of  success ;  that  the  objec- 
tion, if  not  taken  at  once,  cannot  be  taken  afterwards.  But  this  is 
not  so.  No  doubt  slight  defects,  such  as  slips  of  the  pen,  careless 
omissions,  informal  pleading,  &c,  may  sometimes  be  aided  by  plead- 
ing over,  and  may  still  more  often  be  cured  by  verdict.  But  it  is 
never  worth  while  in  these  days  to  incur  the  cost  of  a  motion  or 
summons  over  some  purely  formal  defect.  All  matters  of  sub- 
stance, as  my  Lord  Coke  says,  "  will  be  saved  to  you."  You  should 
always  bear  in  mind  the  good  advice  which  that  great  judge 
deduced  as  a  moral  from  "  the  first  cause  that  he  ever  moved  in  the 
King's  Bench"  : — 

"When  the  matter  in  fact  will  clearly  serve  for  your  client, 
although  your  opinion  is  that  the  plaintiff  has  no  cause  of  action, 
yet  take  heed  you  do  not  hazard  the  matter  upon  a  demurrer, 
in  which,  upon  the  pleading  and  otherwise,  more  perhaps  will  arise 
than  you  thought  of;  but  first  take  advantage  of  the  matters  of 
fact,  and  leave  matters  in  law,  which  always  arise  upon  the  matters 
in  fact,  ad  ultimum,  and  never  at  first  demur  in  law,  when,  after 
trial  of  the  matters  in  fact,  the  matters  in  law  (as  in  this  case  it 
was)  will  be  saved  to  you."  {The  Lord  CromwelVs  Case  (1581),  4 
Rep.  at  p.  14.)  This  advice,  though  more  than  three  hundred 
years  old,  is  as  sound  now  as  it  was  in  the  days  of  Queen  Elizabeth ; 
in  fact,  owing  to  the  liberal  powers  of  amendment  given  by  the 
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Judicature  Acts,  its  value  has  increased  rather  than  diminished. 
If,  then,  the  facts  are  likely  to  prove  in  your  favour,  you  should 
not,  as  a  rule,  apply  under  Order  XXV.  r.  2 ;  but  if  at  the  trial 
you  will  be  compelled  to  admit  that  you  have  no  case  on  the  merits, 
then  by  all  means  take  advantage  of  any  point  of  law  you  can. 

Amending  your  oum  Pleading* 

Now  look  at  home.  Your  opponent  may  have  raised  some 
well-founded  objection  to  your  pleading.  In  that  case  you 
had  best  amend  at  once  before  it  is  too  late. 

A  party  has  generally  little  difficulty  in  obtaining  leave  to 
amend  his  own  pleadings,  provided  his  application  is  not  left  to 
so  late  a  stage  of  the  proceedings  that  to  allow  an  amendment 
then  would  be  unjust  to  his  opponent.  "  Whenever  a  State- 
ment of  Claim  is  delivered,  the  plaintiff  may  therein  alter, 
modify,  or  extend  his  olaim  without  any  amendment  of  the 
indorsement  of  the  writ."  (Order  XX.  r.  4.)  And  "the 
plaintiff  may  without  any  leave  amend  his  Statement  of  Claim, 
whether  indorsed  on  the  writ  or  not,  once  at  any  time  before  the 
expiration  of  the  time  limited  for  Reply  and  before  replying." 
(Order  XXVIII.  r.  2 ;  and  see  Roberts  v.  Plant,  (1895)  1  Q.  B. 
597,  ante,  p.  55.)  But  these  rules  do  not  enable  the  plaintiff  to 
add  new  parties,  or  to  increase  the  total  amount  claimed  on  the 
writ,  or  to  change  the  place  of  trial.  {Locke  v.  White,  33  Ch.  D. 
308;  55  L.  J.  Ch.  731.)  For  any  such  amendment  leave  is 
necessary,  which  can  be  granted  in  a  proper  case  under  Order 
XVI.  r.  11,  or  Order  XVII.  rr.  2  &  4,  or  Order  XXVIII.  r.  1. 
And  a  plaintiff  will  not  be  allowed  to  amend  by  setting  up 
fresh  claims  in  respect  of  causes  of  action  which  since  the  issue 
of  the  writ  have  become  barred  by  the  Statute  of  Limitations. 
( Weldon  v.  Neal,  19  Q.  B.  D.  394;  56  L.  J.  Q.  B.  621 ;  35  W. 
B.  820.)  Where  the  action  has  been  brought  on  a  substantial 
cause  of  action,  to  whioh  a  good  defence  has  been  pleaded,  the 
plaintiff  will  not  be  allowed  to  amend  his  claim  by  including  in 
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it,  for  the  first  time,  a  trivial  and  merely  technical  cause  of 
aotion,  which  suoh  defence  may  not  cover.  {Billon  v.  Balfour, 
20  L.  E.  It.  600.)  In  some  cases  the  plaintiff  may  amend  by 
adding  a  new  defendant.  {Edward  v.  Lowther,  45  L.  J.  0.  P. 
417;  24  W.  E.  434;  34  L.  T.  255;  Montgomery  v.  Foy, 
Morgan  8f  Co.,  (1895)  2  Q.  B.  321;  65  L.  J.  Q.  B.  18;  43 
W.  E.  691 ;  73  L.  T.  12.)  A  defendant,  too,  may  amend  a 
counter-claim  or  set-off  (but  not  his  Def enoe)  without  any  leave, 
provided  he  does  so  before  the  expiration  of  the  time  allowed  for 
answering  the  Eeply  and  before  such  answer.  (Order  XX  Y  ill. 
r.  3.)  To  amend  his  Defenoe  he  must  always  obtain  leave.  In 
all  these  cases,  the  party  amending  must  pay  all  oosts  occa- 
sioned by  the  amendment,  unless  the  master  shall  otherwise 
order.     (Order  XXVIII.  r.  13.) 

Amending  your  Opponents  Pleading. 

But  very  different  considerations  apply  when  a  party  desires 
to  have  his  opponent's  pleading  amended.  It  is  true  that, 
under  rule  27  of  Order  XIX.,  a  master  at  Chambers  may  order 
to  be  struck  out  or  amended  any  matter  in  any  pleading  which 
may  be  unnecessary  or  scandalous,  or  which  may  tend  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action.  But 
it  is  not  easy  to  obtain  an  order  under  this  rule.  One  party  has 
no  right  to  dictate  to  the  other  how  he  shall  plead.  And 
remember  that  "  nothing  can  be  scandalous  which  is  relevant." 
{Per  Cotton,  L.  J.,  in  Fisher  v.  Owen,  8  Ch.  D.  at  p.  653.)  The 
mere  fact  that  an  allegation  is  unnecessary  is  no  ground  for 
striking  it  out ;  nor  is  a  pleading  embarrassing  merely  because 
it  contains  allegations  which  are  inconsistent  or  stated  in  the 
alternative.     {Be  Morgan,  35  Ch.  D.  492  ;  56  L.  J.  Ch.  603.) 

Unless  the  pleading  as  it  stands  is  really  and  seriously  em- 
barrassing, it  is  often  better  polioy  to  leave  it  unamended ;  you 
only  strengthen  your  opponent's  position  by  reforming  and 
thus  improving  his  pleading.    But  be  careful  in  drawing  the 
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Defence  not  to  aid  the  defect  in  the  claim  in  any  way ;  the  less 
said  about  that  part  of  the  pleading  the  better.  Do  not  admit 
it ;  if  need  be,  traverse  it  in  so  many  words ;  but,  after  such 
denial,  avoid  the  whole  topio,  if  possible,  leaving  the  plaintiff's 
counsel  to  explain  it  to  the  judge  at  the  trial,  if  he  can. 

Illustrations. 

"  A  defendant  may  claim  ex  debito  justitice  to  have  the  plaintiffs  case 
presented  in  an  intelligible  form,  bo  that  he  may  not  be  embarrassed  in 
meeting  it." 

Per  James,  L.  J.,  in  Davy  y.  Garrett,  7  Ch.  D.  at  p.  486;  47 
L.  J.  Ch.  218 ;  26  W.  B.  225 ;  38  L.  T.  77. 
In  an  action  to  enforce  the  compromise  of  a  former  action,  the  plaintiff 
will  not  be  allowed  to  set  out  in  his  new  pleading  all  the  facts  on  which 
he  relied  before,  so  as  to  try  the  former  action  over  again. 
Knowles  v.  Roberts,  38  Ch.  D.  263 ;  58  L.  T.  259. 
Allegations  of  dishonesty  and  outrageous  conduct,  &c,  are  not  scan- 
dalous, if  relevant  to  the  issue. 

Christie  v.  Christie,  L.  E.  8  Ch.  499 ;  42  L.  J.  Ch.  544 ;  21  W.  E. 

493 ;  28  L.  T.  607. 
Bubery  v.  Grant,  L.  E.  13  Eq.  443;  42  L.  J.  Ch.  19;  26  L.  T.  538. 
Millington  y.  Loring,  6  Q.  B.  D.  190 ;    50  L.  J.  Q.  B.  214 ;    29 
W.  E.  207 ;  43  L.  T.  657 ;  45  J.  P.  268. 
But  where  a  plaintiff  made  allegations  in  his  Statement  of  Claim  of 
dishonest  conduct  against  the  defendant,  but  stated  in  his  Eeply  that 
he  sought  no  relief  on  that  ground,  the  allegations  were  struck  out  as 
scandalous  and  embarrassing. 

Brooking  y.  Mauds! ay t  55  L.  T.  343 ;  6  Asp.  M.  C.  13. 
Murray  y.  Epsom  Local  Board,  (1897)  1  Ch.  35 ;  75  L.  T.  579. 

Particulars. 

But  the  most  usual  way  of  attacking  your  opponent's  pleading 
is  by  taking  out  a  summons  for  particulars. 

"  A  further  and  better  statement  of  the  nature  of  the  claim  or 
defence,  or  further  and  better  particulars  of  any  matter  stated 
in  any  pleading,  notice,  or  written  proceeding  requiring  par- 
ticulars, may  in  all  cases  be  ordered,  upon  such  terms,  as  to 
oosts  and  otherwise,  as  may  be  just."  (Order  XIX.  r.  7.)  If, 
then,  either  party  considers  that  his  opponent's  pleading  does 
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not  give  him  the  information  to  which  he  is  entitled,  his  remedy 
is  to  apply  for  further  particulars  under  this  order. 

"  The  object  of  particulars  is  to  enable  the  party  asking  for 
them  to  know  what  case  he  has  to  meet  at  the  trial,  and  so 
to  save  unnecessary  expense,  and  avoid  allowing  parties  to  be 
taken  by  surprise."  (Spedding  v.  Fitzpatrick,  38  Ch.  D.  413 ;  58 
L.  J.  Ch.  139  ;  37  W.  E.  20 ;  59  L.  T.  492.)  If  your  opponent 
has  worded  his  pleading  so  vaguely  that  you  cannot  be  sure 
what  his  line  of  attack  or  defence  will  be  at  the  trial,  it  is  worth 
while  to  take  out  a  summons.  Even  though  you  think  you  can 
make  a  shrewd  guess  at  his  meaning,  it  is  safer  to  pin  him  down 
to  a  definite  story.  It  is  also  most  desirable  to  ascertain  whether 
the  plaintiff  is  relying  on  parol  conversations  or  written  docu- 
ments as  amounting  to  a  misrepresentation  or  as  establishing  a 
oontract.  Always  ask  for  particulars  of  losses,  expenses  and 
other  special  damage,  and  for  seven  days1  further  time  to  plead 
after  such  particulars  are  delivered. 

Particulars  are  now  ordered  much  more  freely  than  in  former 
days.  Look  at  such  cases  as  Gale  v.  Reed,  8  East.  80;  Shumy. 
Farrington,  1  Bos.  &  Pul.  640 ;  Burton  v.  Webb,  8  T.  E.  459 ; 
Cornwallie  v.  Savery,  2  Burr.  772 ;  and  Forsyth  v.  Bristowe,  8  Exch. 
at  p.  350.  In  each  of  these  cases  particulars  giving  the  information 
asked  for  would  now  at  once  be  ordered.  "The  old  system  of 
pleading  at  common  law  was  to  conceal  as  much  as  possible  what 
was  going  to  be  proved  at  the  trial."  (Per  Cotton,  L.  J.,  88  Ch.  D. 
414.)    Now  we  play  with  the  cards  on  the  table. 

Illustrations. 

If  an  agreement  is  alleged  generally  (e.g.,  "  it  was  agreed  between  the 
plaintiff  and  the  defendant  that,"  &c),  particulars  will  be  ordered  of  the 
alleged  agreement,  stating  its  date,  and  whether  the  same  was  verbal  or 
in  writing,  in  the  latter  case  identifying  the  document. 

Turguand  v.  Fearon,  48  L.  J.  Q.  B.  703 ;  40  L.  T.  543. 

Where  it  is  alleged  that  "  the  defendant  represented  to  the  plaintiff," 
Ac,  an  order  will  be  made  for  similar  particulars  of  the  alleged 
representation. 

So  where  the  plaintiff  alleged  that  certain  directors  had  instigated  the 
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defendant  to  do  something,  Kay,  J.,  held  that  the  plaintiff  ought  to  state 
whether  such  instigation  was  verbal  or  in  writing,  and  if  verbal  by  whom 
it  was  made,  and  if  in  writing  the  date  of  such  writing. 

Briton  Medical,  &c.f  Association  v.  Britannia  Fire  Association,  59 
L.  T.  888. 

Particulars  of  alleged  adultery,  specifying  time  and  place  of  each  act, 
were  ordered  in 

Coates  v.  Croyle,  4  Times  L.  E.  735. 

In  an  action  for  conspiring  to  induce  certain  persons  by  threats  to 
break  their  contracts  with  the  plaintiffs,  the  defendant  is  entitled  to  par- 
ticulars stating  the  name  of  each  such  person,  the  kind  of  threat  used  in 
each  case,  and  when  and  by  which  defendant  each  such  threat  was  made, 
and  whether  verbally  or  in  writing ;  if  in  writing,  identifying  the 
document. 

Temperton  v.  Russell  and  others,  9  Times  L.  E.  318,  319. 

The  defendant,  in  an  action  for  seduction,  applied,  before  Defence,  for 
particulars  of  the  alleged  immoral  intercourse.  But  the  Divisional 
Court  refused  to  make  any  order  unless  he  made  an  affidavit  that  he  had 
not  seduced  the  girl. 

Thomson  v.  Birkley,  31  W.  E.  230;  47  L.  T.  700 ;  approved  in 
Sachs  v.  Speilman,  37  Oh.  D.  at  p.  304 ;    57  L.  J.  Ch.  658 ;  36 
W.  E.  498 ;  58  L.  T.  102. 

In  a  similar  case,  a  Divisional  Court  declined  to  follow  this  decision, 
and  ordered  particulars. 

Kelly  v.  Briggs,  85  L.  T.  Newspaper,  78. 

Eut  the  principle  of  Thomson  v.  Birkley  was  followed  in 
Knight  v.  Engle,  61  L.  T.  780. 
And  in  ffanna  v.  Keers,  (1896)  2  Ir.  E.  226. 

Where  a  plaintiff  claims  a  lump  sum  of  money  he  must  give  particulars 
of  the  items  of  which  it  is  composed. 

Philipps  v.  Philipps,  4  Q,  B.  D.  at  p.  131 ;  48  L.  J.  a  B.  135 ; 
27  W.  E.  436 ;  39  L.  T.  556. 

Where  a  bill  has  been  delivered  before  action,  giving  items  of  work  and 

labour  done,  and  subsequently  a  writ  is  issued  claiming  a  lump  sum  for 

such  work  and  labour,  the  defendant  is  entitled  to  particulars  showing 

how  that  lump  sum  is  arrived  at  by  reference  to  the  several  items  of  the 

bill. 

Hall  v.  Symons,  92  L.  T.  Newspaper,  337. 

Where  the  plaintiff  gives  credit  for  a  lump  sum,  and  sues  for  a  balance, 
he  must  give  particulars  of  the  items  of  which  such  credit  is  composed. 

Godden  v.  Corsten,  5  C.  P.  D.  17 ;  49  L.  J.  C.  P.  112 ;  28  W.  E. 
305  ;  41  L.  T.  527. 

O.  M 
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Whenever  the  plaintiff  claims  a  lump  sum  for  carriage,  warehouse  rent, 
work  and  labour  done,  and  money  paid,  he  will  be  ordered  to  give  the 
items  composing  such  lump  sum,  and  to  distinguish  which  sums  are 
charged  for  carriage,  which  for  warehouse  rent,  which  for  work  and 
labour,  and  which  for  money  paid,  and  to  state  when  and  to  whom  each 
such  payment  was  made. 

See  Ounn  v.  Tucker,  7  Times  L.  E.  280. 
Where,  however,  the  plaintiff,  instead  of  claiming  a  specific  sum,  asks 
on  reasonable  grounds  that  an  account  may  be  taken  of  the  moneys  due 
to  him,  no  particulars  will  as  a  rule  be  ordered,  the  object  of  the  action 
being  to  obtain  the  necessary  information  from  the  defendant. 

Augustinus  v.  Nerinckx,  16  Ch.  D.  13;   29  W.  E.  225;   43  L.  T. 
458. 

Blachie  v.  Osmaston,  28  Oh.  D.  119 ;  54  L.  J.  Ch.  473 ;  33  W.  E. 
158;  52  L.  T.  6. 
Merely  asking  for  an  account  will  not  prevent  the  Court  ordering  par- 
ticulars ;  but  if  the  Court  sees  that  an  account  must  be  taken,  it  will  not 
order  particulars. 

Kemp  v.  Goldberg,  36  Ch.  D.  505 ;  36  W.  E.  278 ;  56  L.  T.  736. 
Where  a  railway  company  sued  a  customer  for  the  carriage  of  numerous 
consignments  of  iron,  and  for  other  charges  connected  therewith,  the 
company  was  ordered  in  the  first  place  to  deliver  particulars  showing  the 
price  charged  for  each  consignment.  From  these  particulars,  when 
delivered,  it  appeared  that  various  consignments  were  charged  at  different 
rates,  some  less  and  some  higher  than  the  maximum  rate  allowed  for 
carriage  by  the  Railway  and  Canal  Traffic  Acts,  1873  and  1888.  There- 
upon the  Divisional  Court  (Denman  and  Wills,  JJ.),  acting  on  the  analogy 
of  the  provision  contained  in  sub-sect.  3  of  sect.  33  of  the  latter  Act  (51  & 
52  Vict.  c.  25),  on  June  23rd,  1891,  ordered  "  that  the  plaintiffs  do  furnish 
further  and  better  particulars  as  to  each  of  the  several  specific  rates  men- 
tioned in  the  particulars  already  delivered  in  the  action,  distinguishing 
the  charges  for  conveyance  from  the  terminal  charges  (if  any),  and  from 
the  dock  charges  (if  any) ;  and  if  any  terminal  charges  or  dock  charges 
be  included,  specifying  the  nature  and  detail  of  the  terminal  charges  or 
dock  charges  in  respect  of  which  they  are  made,  and  that  such  particulars 
be  delivered  within  a  month,  and  that  there  be  no  stay  in  the  meantime." 
And  this  order  was  upheld  in  the  Court  of  Appeal,  Lindley  and  Fry,  L.  JJ. 
(July  30th,  1891). 

London  <fe  North  Western  Rail,  Co,  v.  Lee,  7  Times  L.  E.  603. 

In  some  cases  the  parties  are  bound  to  deliver  particulars  by 

express  enactment. 

Illustrations. 
In  an  action  under  Lord  Campbell's  Act,  the  plaintiff  must  deliver 
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with  his  Statement  of  Claim  "  a  full  particular  of  the  person  or  persons 
for  whom  and  on  whose  behalf  such  action  shall  be  brought,  and  of  the 
nature  of  the  claim  in  respect  of  which  damages  shall  be  sought  to  be 
recovered."    See  Precedent,  No.  20. 

9  &  10  Vict.  c.  93,  s.  4. 
In  an  action  for  infringement  of  a  patent,  the  plaintiff  must  deliver 
with  his  Statement  of  Claim  particulars  of  the  breaches  complained  of ; 
and  the  defendant  must  deliver  with  his  Defence  particulars  of  any 
objections  on  which  he  relies.    See  Precedents,  Nos.  62,  89. 

46  &  47  Yict.  c.  57,  s.  29  ;  Bullen  &  Leake,  5th  edn.,  493. 

Mackie  v.  Soho  Laundry  Supply  Co.,  9  Times  L.  E.  301. 

Wren  v.  Weild,  38  L.  J.  Q.  B.  88. 

Union  Electrical  Power  Co,  v.  Electrical  Power  Storage  Co.,  38  Ch. 
D.  325  ;  36  W.  E.  913  ;  59  L.  T.  427. 
In  an  action  for  infringement  of  copyright  in  a  book,  the  defendant 
must  give  a  similar  notice  of  objections.    See  Precedent,  No.  87. 

5  &  6  Yict.  c  45,  s.  16  ;  Bullen  &  Leake,  5th  edn.,  872. 

There  is  another  advantage  in  obtaining  particulars  from  your 
opponent.  It  limits  the  issue.  He  is  bound  by  his  partioulars, 
and  cannot  at  the  trial  (without  speoial  leave,  which  would  only 
be  granted  on  terms)  go  into  any  matters  not  fairly  included 
therein.  {Woolley  v.  Broad,  (1892)  2  Q.  B.  317;  61  L.  J. 
Q.  B.  808;  40  W.  E.  596;  67  L.  T.  67.)  Particulars  thus 
"  prevent  surprise  at  the  trial,  and  limit  inquiry  at  the  trial  to 
matters  set  out  in  particulars.  They  tend  to  narrow  issues,  and 
ought  to  be  encouraged."  (Per  "Watkin  Williams,  J.,  in 
Thomson  v.  Birkley,  31  W.  E.  230 ;  47  L.  T.  700.) 

Illustrations. 

A  landlord  brought  an  action  of  ejectment  against  his  tenant,  and  gave 
as  particulars  of  the  breaches  of  covenant  on  which  he  relied  as  a  for- 
feiture :  "  Selling  hay  and  straw  off  the  premises,  removing  manure, 
and  non-cultivation."  He  was  not  allowed  at  the  trial  to  give  evidence 
that  the  defendant  had  mismanaged  the  farm  by  over-cropping,  or  by 
deviating  from  the  usual  rotation  of  crops.  He  was  confined  to  the 
matters  stated  in  the  particulars. 

Doe  dem.  Winnall  v.  Broad,  2  Man.  &  G.  523. 

In  an  action  brought  by  a  landlord  against  a  tenant  for  not  properly 
cultivating  a  farm  according  to  the  course  of  good  husbandry  and  the 

m2 


164  BUMM0N8  FOR  PARTICULARS. 

custom  of  the  country  where  the  farm  was  situate,  the  declaration  alleged 
that,  according  to  the  custom  of  the  country,  the  defendant  ought  to  have 
had  about  one-half  only  of  the  arable  lands  in  corn,  one-fourth  in  seeds, 
and  the  remaining  fourth  in  turnips  or  fallow  ;  and  alleged  as  a  breach 
that  the  defendant  had  more  than  one-half  in  corn,  &c,  &c.  The  defen- 
dant pleaded,  traversing  the  custom  as  alleged  in  the  declaration.  At  the 
trial  the  jury  found  that  the  custom  was  not  as  the  plaintiff  had  alleged, 
but  that  the  farm  had  been  cultivated  contrary  to  the  course  of  good 
husbandry  in  the  neighbourhood  : — Held,  that  the  plaintiff  had  tied  him- 
self up  to  the  precise  custom  as  alleged  in  the  declaration,  and,  having 
failed  to  prove  it,  was  not  entitled  to  recover. 

Angerstein  v.  Handson,  1  Cr.  M.  &  E.  789  ;  1  Gale,  8. 

And  see  Harris  v.  Mantle,  3  T.  E.  307,  post,  p.  180. 

So,  too,  whenever  any  special  damage  is  claimed,  but  not  with  sufficient 
detail,  particulars  will  be  ordered  of  the  alleged  damage,  setting  out  the 
names  of  the  customers  who  had  ceased  to  deal  with  the  plaintiff,  &c. 
This  is  a  very  useful  order,  as,  if  plaintiff  cannot  give  the  names,  he  will 
be  compelled  to  strike  out  the  allegation  of  special  damage;  and  the 
summons  should  ask  that  it  be  struck  out  if  such  particulars  be  not 
delivered.  If  he  give  the  necessary  particulars,  he  will  be  bound  by 
them  ;  he  will  not  be  allowed  at  the  trial  to  give  evidence  of  any  special 
damage  which  is  not  claimed  explicitly,  either  in  his  pleading  or  par- 
ticulars. 

See  ante,  p.  102. 

Whenever  damage  of  any  kind  is  an  essential  portion  of  the  cause  of 
action,  it  is  "  special  damage"  within  the  meaning  of  this  rule.  E.g., 
particulars  have  been  ordered  at  chambers  of  a  " general  loss  of  business" 
in  a  case  similar  to 

Ratcliffe  v.  Evans,  (1892)  2  Q.  B.  524  ;   61  L.  J.  Q.  B.  535  ;  40 
W.  E.  578  ;  66  L.  T.  794. 

Where  the  plaintiff  in  an  action  to  restrain  the  infringement  of  his 
trade  mark  alleged  that  the  defendant  had  induced  "  divers  persons  "  to 
purchase  his  goods  as  and  for  those  of  the  plaintiff,  particulars  were 
ordered  of  the  names  and  addresses  of  such  "  divers  persons." 

Humphries  v.  Taylor  Drug  Co.,  39  Ch.  D.  693  ;   37  W.  E.  192  ; 

59  L.  T.  177. 
But  see  Duke  v.  Wisden  &  Co.,  77  L.  T.  67. 

It  is  no  objection  to  an  application  for  particulars  that  the 
applicant  must  know  the  true  facts  of  the  case  better  than  his 
opponent.  He  is  entitled  to  know  the  outline  of  the  case  that 
his  adversary  is  going  to  make  against  him,  which  may  be 
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something  very  different  from  the  true  facts  of  the  oase.  TTfa 
opponent  may  know  more  than  he  does ;  in  any  event  it  is  well 
to  bind  him  down  to  a  definite  story.  Particulars  will  be 
ordered  whenever  the  master  is  satisfied  that  without  them  the 
applicant  cannot  tell  what  is  going  to  be  proved  against  him  at 
the  trial. 

Again,  where  the  party  applying  is  in  other  respects  entitled 
to  the  particulars  for  which  he  asks,  it  is  not  a  valid  objection 
to  his  application  that  if  the  order  be  made  it  will  compel  the 
party  giving  them  to  name  his  witnesses,  or  otherwise  to  disclose 
or  give  some  clue  to  his  evidence.  If  the  only  object  of  the 
summons  be  to  obtain  particulars  of  the  evidenoe  on  the  other 
side,  it  should  of  course  be  dismissed  as  an  improper  applica- 
tion. But  where  the  information  asked  for  is  clearly  neoessary 
to  enable  the  applicant  properly  to  prepare  for  trial,  or  in  other 
respects  the  application  is  a  proper  one,  the  information  must 
be  given,  even  though  it  disoloses  some  portion  of  the  evidenoe 
on  which  the  other  party  proposes  to  rely  at  the  trial.  {Marriott 
v.  Chamberlain,  17  Q.  B.  D.  154,  161 ;  55  L.  J.  Q.  B.  448 ;  34 
W.  E.  783 ;  54  L.  T.  714 ;  Zierenberg  v.  Labouchere,  (1893) 
2  Q.  B.  at  pp.  187, 188.) 

In  oertain  oases,  a  party  who  is  ordered  to  give  particulars  is 
allowed  to  interrogate  his  opponent,  and  to  obtain  discovery  of 
documents  before  giving  them.  (Whyte  v.  Ahrem,  26  Ch.  D. 
717 ;  54  L.  J.  Ch.  145 ;  32  W.  E.  649 ;  50  L.  T.  344 ; 
Leitch  v.  Abbott,  31  Oh.  D.  374 ;  55  L.  J.  Ch.  460  ;  34  W.  E. 
506  ;  54  L.  T.  258.)  "  It  is  good  practice  and  good  sense  that 
where  the  defendant  knows  the  facts  and  the  plaintiffs  do  not, 
the  defendant  should  give  discovery  before  the  plaintiffs  deliver 
particulars."  (Per  Bowen,  L.  J.,  in  Miliar  v.  Harper,  38  Ch. 
D.  at  p.  112;  57  L.  J.  Ch.  1091 ;  36  W.  E.  454;  58  L.  T. 
698 ;  Edehton  v.  Russell,  57  L.  T.  927.)  But  no  hard  or  fast 
role  can  be  laid  down  to  determine  when  particulars  should 
precede  discovery  or  discovery  should  precede  particulars.    Each 
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case  will  depend  on  its  own  circumstances.  ( Wayms  Merthyr 
Co.  v.  Radford,  (1896)  1  Oh.  29;  65  L.  J,  Oh.  140;  44 
W.  E.  103 ;  73  L.  T.  624.) 

Illustrations. 

A  line  can  be  drawn,  though  sometimes  only  with  difficulty,  between 
requiring  a  plaintiff  to  make  a  sufficient  statement  to  prevent  the  defen- 
dant being  taken  by  surprise  at  the  trial,  and  requiring  him  to  disclose 
the  evidence  on  which  he  intends  to  rely.  Thus,  where  the  plaintiff 
alleged  that  the  defendants  "  knew  or  ought  to  have  known,  and  must  be 
taken  to  have  known,  the  improper  motives  which  actuated  the  directors," 
the  defendants  applied  for  particulars,  stating  what  were  the  alleged 
improper  motives,  and  how  and  in  what  manner  they  were  known  to  the 
defendants.  Kay,  J.,  made  an  order  for  particulars  of  the  alleged  im- 
proper motives  which  actuated  the  directors,  but  declined  to  make  the 
rest  of  the  order  asked  for. 

Briton  Medical,  &c,  Association  v.  Britannia  Fire  Association,  59 

L.  T.  888. 

It  is  now  settled  practice  that  in  any  action  of  libel*  or  slander  or 

slander  of  title,  the  defendant  is  entitled  to  particulars  of  the  places  where, 

the  times  when,  and  the  persons  to  whom,  the  alleged  libels  or  slanders 

were  published,  if  such  details  are  not  given  in  the  Statement  of  Claim. 

Roselle  v.  Buchanan,  16  Q.  B.  D.  656 ;  55  L.  J.  Q.  B.  376 ;  34 

W.  B.  488  ;  extending  the  decision  in 
Bradbury  v.   Cooper,  12  Q.  B.  D.  94 ;    53  L.  J.  Q.  B.  558 ;  32 

W.  B.  32 ;  48  J.  P.  198. 
Roche  v.  Meyler,  (1896)  2  Ir.  B.  35. 
Each  publication  is  a  separate  cause  of  action,  and  the  defendant  is 
therefore  entitled  to  this  information,  although  the  plaintiff  may  thus  be 
compelled  to  name  some  of  his  witnesses. 

Humphries  v.  Taylor  Drug  Co.,  39  Ch.  D.  693;  37  W.  B.  192; 
59  L.  T.  177. 
But  a  person  libelled  in  a  newspaper  cannot  be  expected  to  tell  the 
proprietor  the  names  of  all  who  take  his  paper.  That  would  be  oppressive. 
Nor  can  a  plaintiff  be  compelled  to  give  the  names  of  the  persons 
passing  in  the  street  at  the  time  the  alleged  slander  was  uttered. 
Wingard  v.  Cox,  (1876)  W.  N.  106. 

*  It  is  sometimes  urged  that  this  practice  is  confined  to  actions  of 
slander,  and  does  not  apply  in  actions  of  libel.  But  I  can  see  no  ground 
for  such  a  distinction,  and  I  do  not  think  the  case  of  Oouraud  v.  Fitz- 
gerald, 37  W.  B.  55,  265,  affords  any.  All  that  the  Court  of  Appeal 
decided  was,  that  the  application  in  that  case  was  made  too  late. 
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Where  a  slander  was  uttered  in  a  public  room,  the  plaintiff  was  ordered 

to  give  the  best  particulars  he  could  of  the  names  of  the  persons  present 

at  the  time. 

Williams  v.  Rams  dale,  36  W.  E.  125. 

So,  if  no  facts  be  stated  in  a  plea  of  justification,  particulars  will  be 

ordered  of  the  facts  upon  which  the  defendant  intends  to  rely  at  the  trial 

in  support  of  that  plea,  unless  the  charge  is  specific  and  precise. 

Gordon  Gumming  v.  Green  and  other*,  7  Times  L.  B.  408. 

Foster  v.  Perryman,  8  Times  L.  R.  115. 

Zierenberg  v.  Labouchere,  (1893)  2  Q.  B.  183 ;  63  L.  J.  Q.  B.  89  ; 

41  W.  B.  675 ;  69  L.  T.  172. 

When  a  plaintiff  claims  as  heir,  he  should  in  his  Statement  of  Claim 

show  how  he  is  heir :   if  he  does  not,  he  must  give  particulars  of  his 

descent. 

Palmer  v.  Palmer,  (1892)  1  Q.  B.  319;  61  L.  J.  Q.  B.  236. 

Blacklidge  v.  Anderton,  (1893)  W.  N.  112. 

It  is  no  hardship  on  a  party  who  has  a  good  case  to  be 
ordered  to  give  particulars.  It  is  often  a  benefit  to  him,  for  it 
oompels  him  to  get  his  ease  up  carefully  in  good  time  before 
the  trial.  It  is  also  sometimes  an  advantage  to  have  full  par- 
ticulars of  his  grievance,  loss,  expenses,  &c,  clearly  stated  in 
black  and  white,  and  laid  before  the  judge  with  the  pleadings. 

At  the  same  time,  particulars  will  not  be  exacted  where  it 
would  be  oppressive  or  unreasonable  to  make  such  an  order ;  as 
where  the  information  is  not  in  the  possession  of  either  party, 
or  could  only  be  obtained  with  great  difficulty,  or  where  the 
particulars  are  not  applied  for  till  the  last  moment.  An  order 
is  often  made  for  "  the  best  particulars  the  plaintiff  can  give." 

Illustration*. 
Application  for  particulars  must  be  made  with  reasonable  promptitude. 

Gouraud  v.  Fitzgerald,  37  W.  B.  265. 
But  the  mere  fact  that  the  defendant  has  already  delivered  his  Defence 
is  no  waiver  of  his  right  to  particulars  of  the  allegations  in  the  Statement 

of  Claim. 

Sachs  v.  Speilman,  37  Ch.  D.  295  ;  57  L.  J.  Ch.  658  ;   36  W.  B. 

498  ;  58  L.  T.  102. 

A  declaration  alleged  that  the  plaintiff  was  chosen  and  nominated  a 

knight  of  the  same  county,  &c.  by  the  greater  number  of  the  forty-shilling 

freeholders  present.    It  was  objected  that  the  plaintiff  does  not  show  the 
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certainty  of  the  number.    But  it  was  held  that  the  declaration  was  "  good 

enough,  without  showing  the  number  of  electors  ;  for  the  election  mighfr 

be  made  by  voices  or  hands,  or  by  such  other  way  wherein  it  is  easy  to- 

tell  who  has  the  majority  and  yet  very  difficult  to  know  the  certain 

number  of  them."    And  it  was  laid  down  that,  to  put  the  plaintiff  "  to 

declare  a  certainty  where  he  cannot  by  any  possibility  be  presumed  to. 

know  or  remember  the  certainty,  is  not  reasonable  nor  requisite  in  our 

law." 

Buckley  v.  Rice  Thomas,  Plow.  118. 

As  a  rule,  particulars  will  only  be  ordered  of  an  affirmative 
allegation.  One  cannot  give  particulars  of  a  mere  traverse  or 
of  a  joinder  of  issue. 

Illustrations. 
In  an  action  for  malicious  prosecution  the  plaintiff  alleged  that  the 
defendant  had  prosecuted  without  any  reasonable  or  probable  cause.  The 
defendant  admitted  that  he  prosecuted  the  plaintiff,  but  denied  that  he 
did  so  without  reasonable  or  probable  cause.  The  plaintiff  applied  for 
particulars  of  the  defendant's  reasonable  and  probable  cause;  but  this, 
application  was  refused.  The  Court  did  not  see  its  way  to  order 
particulars  of  a  traverse  of  the  absence  of  something,  without  the  help 
of  an  affidavit. 

Roberts  v.  Owen,  6  Times  L.  E.  172 ;  54  J.  P.  295. 
If  the  allegation  in  the  Defence  had  been  drafted  affirmatively,  e.g.,"  the 
defendant  had  reasonable  and  probable  cause  for  prosecuting  the  plaintiff," 
an  order  for  particulars  would  perhaps  have  been  made. 
See  Mure  v.  Kaye,  4  Taunt.  34. 
Where  the  defendant  on  the  face  of  his  pleading  disputes  all  the  items 
of  the  plaintiff's  claim,  he  cannot  be  made  to  give  particulars  of  those 
he  disputes.    Where  he  alleges  that  all  the  prices  charged  by  the  plaintiff 
are  unreasonable  and  excessive,  he  cannot  be  ordered  to  state  to  which 
items  he  objects. 

James  v.  Radnor  County  Council,  6  Times  L.  E.  240. 
Where  a  defendant  has  paid  money  into  Court  generally  to  the  whole  of 
the  plaintiff's  claim,  which  consists  of  many  items,  he  cannot  be  ordered 
to  specify  in  respect  of  which  items  of  the  plaintiff's  claim  the  payment 
into  Court  had  been  made.  "  It  would  be  very  unjust  to  make  the 
defendant  particularise  how  much  he  had  paid  into  Court  in  respect  of. 
each  item."    Per  Bramwell,  L.  J.,  in 

Paraire  v.  Loibl  (C.  A.),  49  L.  J.  0.  P.  481  ;  43  L.  T.  427. 

But  see  Orient  Steam  Navigation  Co.  v.  Ocean  Marine  Insurance 

Co.,  34  W.  E.  442. 
Hennell  v.  Davies  and  another,  (1893)  1  Q.  B.  367  ;  62  L.  J.  Q.  B* 
220 ;  41  W.  B.  284  ;  68  L,  T.  220, 
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Particulars  will  not  be  ordered  of  any  immaterial  allegation. 
Cave  v.  Torre,  32  W.  E.  324 ;  64  L.  T.  515. 
Gibbons  v.  Norman,  2  Times  L.  E.  676. 


The  party  who  has  obtained  an  order  for  particulars  shall, 
unless  the  order  otherwise  provides,  have  the  same  length  of 
time  for  pleading  after  the  delivery  of  the  particulars  that  he 
had  at  the  return  of  the  summons.  (Order  XIX.  r.  8.)  But 
an  order  for  particulars  does  not  otherwise  operate  as  a  stay  of 
proceedings,  or  give  any  extension  of  time ;  and  rule  8  does 
not  apply  when  a  "  peremptory  "  order  has  been  made  for  thei 
delivery  of  the  pleading  within  a  speoified  time.  (Falck  v. 
Axthelm,  24  Q.  B.  D.  174 ;  59  L.  J.  Q.  B.  161 ;  38  W.  R.  196.) 
Where  it  is  the  plaintiff  who  is  ordered  to  give  particulars,  it 
may  be  made  a  term  of  the  order  that  the  action  shall  be 
dismissed,  unless  the  particulars  be  delivered  within  the  time 
named  in  the  order.  (Davey  v.  Bentinck,  (1893)  1  Q.  B.  185  ; 
62  L.  J.  Q.  B.  114;  41  W.  R.  181 ;  67  L.  T.  742.) 

It  sometimes  happens  that  a  party  who,  in  compliance  with  an 
order,  has  given  all  particulars  then  within  his  knowledge, 
subsequently  disoovers  new  matter  which  he  desires  to  add  to 
the  particulars  already  delivered.  In  such  a  case  the  safer 
course  is  to  apply  for  leave  to  deliver  further  particulars.  For 
without  such  leave  he  has  striotly  no  right  to  add  anything  to 
those  already  delivered  and  by  whioh  he  is  bound.  (Yorkshire 
Provident  Co.  v.  Gilbert,  (1895)  2  Q.  B.  148 ;  64  L.  J.  Q.  B. 
678 ;  72  L.  T.  445 ;  Emden  v.  Burns,  10  Times  L.  E.  400.) 


(  no  ) 


Chapter  X. 

STATEMENT  OF  CLAIM. 

A  Statement  of  Claim  should  state  the  material  facts  upon 
whioh  the  plaintiff  relies  and  then  claim  the  relief  he  desires. 
As  "  pleadings  now  are  to  be  merely  concise  statements  of  the 
facts  which  the  party  pleading  deems  material  to  his  case/'  it  is 
unnecessary  to  particularise  the  form  of  aotion  in  which  the  relief 
would  in  former  days  have  had  to  be  sought.  To  state  what 
form  the  plaintiff's  right  takes  is  to  state  a  conclusion  of  law ; 
and  it  is  always  unnecessary  now  for  either  party  to  state 
conclusions  of  law  in  his  pleading;  the  Court  will  draw  the 
proper  inference  from  the  facts  alleged.  (Hanmer  v.  Flight, 
24  W.  B.  346 ;  35  L.  T.  127.) 

Forms  of  action  are  in  fact  abolished  (see  ante,  p.  3) :  it  is  now 
no  longer  necessary  to  state  on  the  pleadings  whether  the  plaintiff 
is  suing  in  trespass  or  on  the  case,  in  detinue  or  in  trover.  This  is 
a  most  important  and  most  valuable  alteration.  Formerly,  every- 
thing turned  on  the  form  of  action  in  which  the  plaintiff  elected  to 
sue.  If  he  sued  on  a  money  count  and  it  turned  out  that  there  was 
a  special  contract,  he  was  non-  suited,  and  had  to  pay  the  costs  of 
the  first  action  before  he  could  bring  another  on  the  special  con- 
tract. (See  White  v.  The  Gt.  W.  Bail  Co.,  2  C.  B.  N.  S.  7.)  Again,  if 
he  sued  in  trespass  and  trespass  did  not  lie,  the  plaintiff  was  non- 
suited, although  trover  or  detinue  would  lie.  In  all  the  old  reports 
the  form  of  action  is  usually  stated  first  in  capitals.  And  the 
Court  never  decided  that  no  action  lay  on  such  a  set  of  facts ;  but 
only  that  the  action  did  not  lie  in  that  form.  There  were  seven 
different  forms  of  personal  actions:  debt,  covenant,  assumpsit, 
detinue,  trespass,  trespass  on  the  case,  and  replevin;  there  were 
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three  real  actions:*  dower,  writ  of  right  of  dower,  and  quare 
impedit;  and  one  mixed  action:  ejectment.  And  in  some  cases,  it 
was  only  by  a  costly  process  of  elimination  that  a  plaintiff  could 
ascertain  for  certain  what  his  proper  remedy  was. 

This  strictness  had  undoubted  advantages.  It  taught  barristers 
to  be  precise.  And  to  this  day  it  affords  one  of  the  best  means  of 
testing  a  point  of  law.  Ask  a  lawyer  of  the  old  school  whether  an 
action  would  lie,  if  one  guest  at  a  shooting  party  shot  another  by 
accident  through  the  hedge,  there  being  no  negligence  on  the  part 
of  either,  and  he  will  approach  the  question  by  asking  himself, 
would  trespass  lie  ?  or  must  the  injured  man  sue  in  case  ?  But  it 
was  clearly  bad  for  the  suitors,  who  deserve  some  consideration, 
and  it  has  accordingly  been  abolished.  Each  party  now  states  the 
facts  on  which  he  relies ;  and  the  Court  will  declare  the  law  arising 
upon  the  facts  pleaded. 

"  Where  the  writ  is  specially  indorsed  under  Order  III.  r.  6, 
no  further  Statement  of  Claim  shall  be  delivered,  but  the  indorse- 
ment on  the  writ  shall  be  deemed  to  be  the  Statement  of  Claim." 
(Order  XX.  r.  1  (a).)  This  is  so,  although  the  defendant  on 
entering  an  appearance  demands  a  Statement  of  Claim.  (G.  v. 
H.9  (1883)  W.  N.  233.)  If  the  plaintiff  desires  in  any  way 
to  add  to  or  vary  the  statement  indorsed  on  his  writ,  he  must 
deliver  an  amended  Statement  of  Claim,  which  he  can  do  once 
without  leave.     (Order  XXVIII.  r.  2.) 

Where,  however,  the  writ  is  generally  indorsed,  a  separate 
Statement  of  Claim  is  almost  invariably  delivered.  If  the 
defendant  on  entering  appearance  requires  one,  a  Statement  of 
Claim  must  be  delivered,  and  that  within  five  weeks  from  the  time 
when  the  plaintiff  has  notice  of  this  requirement.  If  the  defen- 
dant does  not  require  one,  still  the  plaintiff  may  deliver  one,  if 
he  thinks  fit,  and  he  will  generally  be  wise  to  do  so ;  in  which 
case  he  must  deliver  it  within  six  weeks  after  appearance  has 
been  entered. 

•  The  other  real  actions  had  been  abolished  by  the  3  &  4  Will.  IV* 
c.  27. 
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Parties. 

Before  drafting  a  Statement  of  Claim,  counsel  must  carefully 
consider  whether  all  necessary  parties  have  been  brought  before 
the  Court,  and  also  whether  it  was  necessary  to  bring  before  the 
Court  all  the  parties  named  on  the  writ.  He  has  to  show  in  his 
pleading  a  right  of  action  in  every  plaintiff,  and  a  liability  on 
the  part  of  each  defendant.  A  mere  misnomer  on  the  writ  can 
be  amended  without  leave  in  the  Statement  of  Claim.  But  if 
the  plaintiff  desires  to  add  a  fresh  plaintiff  or  defendant,  an 
application  must  be  made  under  Order  XYI.  rr.  11  and  12  ;  and 
strictly  the  writ  should  be  amended  too.  For  the  Statement  of 
Claim  and  the  writ  should  correspond  "in  the  names  of  the 
parties,  in  the  number  of  the  parties,  and  in  the  characters  in 
which  they  sue  and  are  sued."  Counsel  can,  however,  always 
drop  a  plaintiff  or  defendant  if  he  wishes,  by  merely  omitting 
his  name  on  the  Statement  of  Claim.  The  plaintiff  is  not  bound 
to  continue  the  action  against  all  the  defendants  named  on  the 
writ;  but  it  will  probably  save  costs  to  serve  the  defendant 
released  with  a  notice  of  discontinuance  under  Order  XXVI. 
The  Statements  of  Claim,  delivered  to  the  other  defendants,  who 
are  kept  as  parties  to  the  aotion,  must  be  identical  in  their 
contents.  If  any  party  sues,  or  is  sued,  in  a  representative 
character  {e.g.  as  trustee  in  a  bankruptcy,  or  as  executor  of  a 
will)  this  faot  must  be  stated  in  the  title  or  heading  of  the 
Statement  of  Claim.  {In  re  Tottenham,  (1896)  1  Ch.  628; 
65  L.  J.  Ch.  549 ;  44  W.  R.  539 ;  74  L.  T.  376.) 

Illudratioru. 

If  any  party  to  the  action  is  improperly  or  imperfectly  named  on  the 
writ,  the  misnomer  should  be  corrected  in  the  Statement  of  Claim,  by 
inserting  the  right  name  with  a  statement  that  the  party  misnamed  had 
sued  or  been  sued  by  the  name  on  the  writ,  e.g.,  "  John  William  Smythe 
(sued  as  •  J.  M.  Smith ')."  The  defendant  can  take  no  advantage  of  such 
an  alteration ;  pleas  in  abatement  for  misnomer  were  abolished  as  long 
ago  as  1834* 
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But  where  a  defendant  has  executed  a  deed  by  a  wrong  name,  it  is 
right  to  sue  him  by  the  name  in  which  he  executed  it. 
See  Williams  v.  Bryant9  5  M.  &  W.  447. 
Mayor  of  LyntCs  Case,  10  Eep.  122  b. 

Joinder  of  Causes  of  Action. 

Subject  to  the  rules  of  Orders  XVI.  and  XVDX  (as  to  which 
see  ante,  p.  23),  the  plaintiff  may  unite  in  one  action  several 
causes  of  action.  And,  so  long  as  no  fresh  parties  need  be 
added,  the  plaintiff  is  not  (in  the  Queen's  Bench  Division,  at  all 
events)  restricted,  when  drawing  his  Statement  of  Claim,  to  the 
matters  mentioned  on  his  writ.  For  it  is  not  necessary  to  set 
forth  in  a  general  indorsement "  the  precise  ground  of  complaint, 
or  the  precise  remedy  or  relief  to  which  the  plaintiff  considers 
himself  entitled."  (Order  III.  r.  2.)  And  "  whenever  a  State- 
ment of  Claim  is  delivered,  the  plaintiff  may  therein  alter, 
modify,  or  extend  his  claim  without  any  amendment  of  the 
indorsement  of  the  writ."     (Order  XX.  r.  4.) 

In  the  Chancery  Division,  however,  the  notion,  apparently,  still 
lingers  that  the  writ  and  the  Statement  of  Claim  must  correspond, 
as  to  the  causes  of  action  joined  and  the  relief  claimed,  as  well  as 
in  the  matter  of  parties ;  hence  this  beneficial  provision  has  some- 
times been  strictly  construed.  Where  a  Statement  of  Claim  had 
been  delivered  which  included  causes  of  action  against  the  same 
defendant,  which  were  not  mentioned  on  the  writ,  Kekewich,  J., 
held  that  the  pleading  was  irregular,  but  allowed  the  plaintiff,  on 
payment  of  costs,  to  amend  his  writ  by  adding  thereon  a  reference 
to  the  new  causes  of  action.  (Cave  v.  Crew,  62  L.  J.  Ch.  530;  41 
W.  E.  359  ;  68  L.  T.  254.)  What  benefit  this  amendment  could  be 
to  the  defendant,  who  had  already  received  and  read  the  Statement 
of  Claim,  I  fail  to  see.  But  at  common  law  the  writ  was  of  no 
consequence  after  appearance,  except  as  to  parties.  As  soon  as  the 
defendant  appeared,  a  declaration  had  to  be  delivered  which  wholly 
superseded  the  writ. 

Kule  2  of  Order  III.  originally  stood  as  follows : — "In  the  in- 
dorsement required  by  Order  II.  r.  1,  it  shall  not  be  essential  to 
set  forth  the  precise  ground  of  complaint,  or  the  precise  remedy  or 
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relief  to  which  the  plaintiff  considers  himself  entitled.  The  plaintiff 
may  by  leave  of  the  Court  or  judge  amend  such  indorsement  so  as  to 
extend  it  to  any  other  cause  of  action,  or  any  additional  remedy  or 
relief"  But  when  in  1877  a  plaintiff  applied  to  Jessel,  M.  E.,  for 
leave  to  amend  the  indorsement  on  the  writ  and  the  Statement  of 
Claim  in  certain  particulars,  the  Master  of  the  Bolls  gave  leave  to 
amend  the  Statement  of  Claim,  but  said  that  "  when  a  Statement  of 
Claim  had  once  been  delivered,  amendment  of  the  indorsement  on 
the  writ  was  unnecessary."  {Large  v.  Large,  (1877)  W.  N.,  p.  198.) 
And  this  ruling  was  followed  in  Smith  v.  Richardson,  4  0.  P.  D.  112 ; 
48  L.  J.  0.  P.  140 ;  27  W.  E.  230;  40  L.  T.  256  ;  and  in  Johnson 
v.  Palmer,  4  C.  P.  D.  258  ;  27  W.  E.  941 ;  and  see  Eyre  v.  Cox,  24 
W.  E.  317;  and  In  re  Tottenham,  (1896)  1  Ch.  628.  Thereupon 
the  portion  of  r.  2  of  Order  III.  in  italics  above  was  struck  out, 
and  Order  XX.  r.  4,  enacted  in  its  place.  Of  course,  if  the  new 
matter  thus  introduced  tends  to  prejudice,  embarrass,  or  delay  the 
fair  trial  of  the  action,  it  can  be  struck  out  on  an  application  under 
Order  XIX.  r.  27,  as  was  done  by  Kay,  J.,  in  United  Telephone  Co. 
v.  Tasker,  59  L.  T.  852.  And  Kekewich,  J.,  would  have  been 
justified  in  striking  out  the  new  claims  in  Cave  v.  Crew,  either  on 
this  ground  or  under  Order  XVIII.  r.  9,  as  he  held  that  their  intro- 
duction prevented  his  referring  the  case  to  arbitration,  which  would 
otherwise  have  been  the  appropriate  mode  of  trial. 

A  plaintiff  may  only  include  in  his  Statement  of  Claim  causes 
of  action  which  existed  at  the  date  of  unit.  Order  XX.  r.  4, 
does  not  entitle  him  to  claim  any  damages  in  respect  of  a  cause 
of  action  which  has  accrued  since  writ;  though  damages  ac- 
cruing since  writ  from  a  cause  of  action  vested  in  the  plaintiff 
before  writ  can  be  recovered.  (Order  XXXVI.  r.  58.)  But 
if  plaintiff  wishes  to  reoover  damages  in  respect  of  a  new  cause 
of  action,  which  has  vested  in  him  since  the  date  of  the  writ, 
he  must  issue  a  second  writ ;  and  then  *  apply  to  have  the 
two  actions  consolidated,  if  they  can  conveniently  be  tried 
together. 

*  Formerly  only  the  defendant  could  apply  to  have  two  or  more  actions 
consolidated ;  but  now  either  party  may  do  so.  (Martin  v.  Martin,  (1897) 
1  Q.  B.  429 ;  76  L.  T.  44.) 
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A  plaintiff  should  always  avail  himself  of  all  his  causes  of 
action,  e.g.,  he  should  set  out  every  covenant  that  there  is  any 
ground  for  believing  broken ;  and  allege  every  available  breach 
of  such  covenant.  But  remember  that  whenever  a  plaintiff 
seeks  relief  in  respect  of  several  distinot  claims  or  causes  of 
complaint  founded  upon  separate  and  distinot  grounds,  they 
should  be  stated,  as  far  as  may  be,  separately  and  distinctly. 
(Order  XX.  r.  7.) 

Illustrations, 

A  repairing  lease  generally  contains  three  concurrent  covenants  as  to 
repairs : — 

(a.)  A  general  covenant  to  repair, 
(b.)  A  covenant  to  repair  on  three  months'  notice, 
(c.)  A  covenant  to  paint  the  outside  once  in  every  three  years,  and  the 
inside  once  in  every  seven  years. 

Each  of  these  is  distinct  and  severable  from  the  others,  and  every 
breach  of  any  one  of  them  is  a  separate  cause  of  action :  therefore  set  out 
all  three  and  allege  that  each  is  broken,  as  you  may  win  on  one,  though 
you  fail  on  the  others.     See  Precedent,  No.  50. 

By  a  deed  of  submission  the  defendant  covenanted  to  perform  the 
award  when  made,  and  also  to  do  nothing  to  prevent  the  arbitrators  from 
making  their  award.  The  plaintiff  sued  on  the  award,  alleging  that  the 
defendant  had  not  performed  the  award  in  this,  that  he  had  not  paid  the 
sum  awarded.  The  defendant  pleaded  that  before  the  award  was  made 
he  had  by  deed  revoked  the  authority  of  the  arbitrators.  The  Court  held 
that  the  defendant  was  entitled  thus  to  revoke  their  authority  (as  the  law 
then  stood;  it  is  otherwise  now :  see  sect.  1  of  the  Arbitration  Act,  1889), 
and  that  the  plea  was  an  answer  to  the  breach  alleged,  and  gave  judg- 
ment for  the  defendant.  But  at  the  same  time  they  pointed  out  that  the 
defendant's  conduct  in  thus  revoking  the  authority  of  the  arbitrators  was 
a  clear  breach  of  the  defendant's  covenant  not  to  prevent  them  from 
making  their  award,  and  that  the  plaintiff  would  have  won  the  action  if 
he  had  alleged  that  as  a  breach. 

Marsh  v.  Bulteel,  5  Bam.  &  Aid.  507. 

If  the  plaintiff  sues  the  defendant  for  fraud  and  proves  negligence,  he 
cannot  recover ;  hence  it  is  advisable,  in  such  a  case,  to  plead  negligence 
in  the  alternative. 

Connecticut  Fire  Insurance  Co.  v.  Kavanagh,  (1892)  A.  0.  473 ; 
61  L.  J.  P.  0.  50 ;  67  L.  T.  508. 
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Sometimes  a  plaintiff  must  elect  between  a  claim  for  damages  and  a 
claim  for  an  injunction. 

Oent  v.  Harrison,  69  L.  T.  307. 

It  is  often  desirable  to  commence  a  Statement  of  Claim  with 
some  introductory  averments  stating  who  the  parties  are,  what 
business  they  carry  on,  how  they  are  related  or  connected,  and 
other  surrounding  circumstances  leading  up  to  the  dispute. 
These  are  called  matters  of  inducement,  because  they  explain 
what  follows,  though  they  are  in  no  way  essential  to  the  cause 
of  action.  A  good  pleader  always  reduces  such  prefatory  state- 
ments to  a  minimum,  and  states  them  as  oonoisely  as  possible. 
Next  should  oome  the  essential  portions  of  the  claim,  i.e.9  the 
statement  of  the  plaintiff's  right  which  he  alleges  has  been 
broken;  and  then  the  statement  of  the  breach  or  wrong  oom- 
plained  of.  Then  comes  the  allegation  of  damage,  and  last  the 
claim  for  relief . 

This  order  should  always  be  followed,  in  spite  of  the  precedents 
set  out  in  Appendix  0.  to  the  Rules  of  the  Supreme  Court  of  1883. 
What  can  be  more  illogical  than  such  a  Statement  of  Claim  as 
Appendix  C,  s.  v.,  No.  10  :  "  The  plaintiff  has  suffered  damage  by 

breach  of  promise  by  the  defendant  to  marry  her  on  the day 

of "  ?    Here  we  have  first  the  damage,  then  the  breach,  and 

last  of  all  the  promise.     Surely  this  is  "  putting  the  cart  before  the 
horse."     See  Precedent,  No.  48. 

Tort. 

In  an  action  of  tort  it  is  unnecessary  to  set  out  the  right 
which  has  been  violated  in  cases  where  that  right  is  not  peculiar 
to  the  plaintiff  in  any  way,  but  is  one  possessed  by  every  liege 
subject.  Thus,  in  actions  of  libel,  slander,  false  imprisonment, 
or  assault,  the  claim  is  merely  a  statement  of  a  wrong.  In 
other  cases  where  the  plaintiff  claims  a  special  right  in  himself 
(e.g.,  an  easement  or  copyright),  the  right  must  be  stated  with 
all  due  particularity.  This  is  specially  so  in  actions  for  the 
recovery  of  land.     (See  ante,  p.  104.)     And  remember  that  it  is 
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not  sufficient  to  allege  in  a  pleading  that  a  right,  or  a  duty,  or  a 
liability  exists ;  but  the  facts  must  be  stated  which  give  rise  to 
such  right  or  create  such  duty  or  liability.     (Ante,  p.  64.) 

Illustrations. 

Where  a  plaintiff  claims  a  right  of  way  he  must  define  the  course  of  the 
path,  state  its  termini,  and  show  how  the  right  vested  in  him,  whether  by 
prescription  or  grant. 

Harris  v.  Jenkins,  22  Ch.  D.  481 ;    52  L.  J.  Ch.  437 ;  31  W.  B. 

137 ;  47  L.  T.  570. 
Farrell  v.  Coogan,  12  L.  E.  Ir.  14. 
But  see  Williams  v.  Wilcox,  8  A.  &  E.  314 ;  3  N.  &  P.  606. 

In  an  action  of  libel  or  slander  the  precise  words  complained  of  are 
material,  and  they  most  be  set  out  verbatim  in  the  Statement  of  Claim. 

Harris  v.  Warre,  4  0.  P.  D.  125 ;  48  L.  J.  C.  P.  310 ;  27  W.  B. 

461 ;  40  L.  T.  429. 
And  see  the  remarks  of  Lord  Esher,  M.  B.,  in  Darbyshire  v. 
Leigh,  (1896)  1  Q.  B.  at  p.  557. 

In  an  action  of  slander,  always  aver,  wherever  there  is  any  ground 
for  doing  so,  that  the  words  were  spoken  of  the  plaintiff  in  the  way  of  his 
trade.  This  allegation  won  the  demurrer  for  the  plaintiff  in  Foulger  v. 
Newcomb,  L.  B.  2  Ex.  327 ;  36  L.  J.  Ex.  169 ;  15  W.  B.  1181 ;  16  L.  T. 
595 ;  and  had  it  been  present  it  would  probably  have  saved  Miller  v. 
David,  L.  B.  9  0.  P.  118 ;  43  L.  J.  C.  P.  84 ;  22  W.  B.  332 ;  30  L.  T.  58. 
Yet  it  does  not  always  avail. 

See  Sheahan  v.  Ahearne,  Ir.  B.  9  0.  L.  412. 

A  foundation  should  be  laid  for  such  an  averment  by  alleging  in 

paragraph  1  that  "the  plaintiff  is  a  ,  carrying  on  business  at 

,  &c." 

Contract 

Where  the  action  is  brought  on  a  contract,  the  oontract  must 
first  be  alleged,  and  then  its  breaoh,  It  should  clearly  appear 
whether  the  oontract  on  which  the  plaintiff  relies  is  express 
or  implied ;  in  the  latter  case  the  facts  should  be  stated  from 
which  the  plaintiff  contends  a  contract  should  be  implied.  If 
the  oontract  be  by  deed,  it  should  be  so  stated ;  if  it  be  not  by 
deed,  then  a  consideration  must  be  shown,  which  must  not  be  a 
past  consideration* 

o.  n 
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Wherever  the  contract  sued  on  is  contained  in  a  written 
instrument,  the  pleader  should  shortly  state  what  he  conceives 
to  be  its  legal  effect ;  he  should  not  set  out  the  document  itself 
verbatim  unless  the  precise  words  of  the  document,  or  any  part 
of  them,  are  material.  (Order  XIX.  r.  21.)  It  will  be  for  the 
defendant,  if  he  disputes  the  legal  effect  attributed  to  it  by  the 
plaintiff,  to  state  his  own  version  of  the  document,  or,  if  he 
thinks  fit,  to  set  it  out  verbatim  in  the  Defence,  with  an  allega- 
tion that  this  is  the  contract  referred  to  in  the  Statement  of 
Claim. 

The  actual  contraot  which  was  in  force  between  the  parties  at 
the  date  of  breach  should  be  the  one  alleged.  There  is  no  need 
to  go  into  ancient  history.  If  there  have  at  different  times  been 
different  agreements  between  the  parties,  it  is  unnecessary  to 
set  out  the  original  terms  which  have  been  dispensed  with. 
It  is  sufficient  to  state  the  modified  contract  as  it  stood  when 
the  plaintiff's  right  of  action  attached.  {Boone  v.  Mitchell,  1 
B.  &  C.  18 ;  Carr  v.  Wallachian  Petroleum  Co.,  L.  E.  1  C.  P. 
636 ;  35  L.  J.  0.  P.  314.)  And  contingencies  need  not  be 
stated,  if  the  events  upon  whioh  they  were  contingent  never 
happened;  for  so  they  do  not  affeot  the  plaintiff's  right  or 
title. 

It  is  no  longer  necessary  for  a  plaintiff  to  allege  generally 
the  performance  of  all  conditions  precedent,  as  was  customary 
before  the  Judicature  Act.  Such  an  allegation  is  now  implied 
in  his  pleading  by  Order  XIX.  r.  14.  Where,  however,  the 
plaintiff  is  conscious  that  he  has  not  performed  a  condition  pre- 
cedent, and  has  a  good  excuse  for  such  non-performanoe,  he 
should  in  his  original  pleading  state  the  condition,  the  non- 
performance and  the  facts  which  afford  him  his  excuse,  e.g.,  that 
the  defendant  prevented  or  discharged  him  from  performing  it. 
(See  post,  p.  225.) 

If  either  the  consideration  or  the  promise  is  in  the  alternative, 
this  should  be  stated  according  to  the  fact.    If  the  promise  or 
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covenant  sued  on  contains  an  exception  or  proviso  qualifying 
the  defendant's  liability,  such  exception  or  proviso  should  be 
stated ;  for  it  would  be  ineorreot  to  state  the  contract  as  an 
absolute  one.  But  if  the  promise  or  covenant  sued  on  is  absolute 
in  itself  and  contains  no  exception  or  proviso,  and  no  reference 
to  any  exception  or  proviso,  it  may  be  stated  as  an  absolute 
contract ;  although  there  may  be  in  a  distinct  part  of  the  deed 
or  instrument  a  proviso  defeating  or  qualifying  it  in  certain 
events.  For  suoh  proviso  is  in  the  nature  of  a  defeasance,  and 
must  be  set  up  by  the  defendant  if  the  facts  permit.  If, 
however,  the  subsequent  clause  is  referred  to  by  some  suoh 
words  as  "except  as  hereinafter  excepted,"  then  strictly  the 
exception  or  proviso  ought  to  be  set  out  in  the  Statement  of 
Claim. 

Illustrations. 

When  the  action  is  brought  on  a  written  contract  it  is  as  well  for  the 
pleader  to  describe  it  as  a  contract  in  writing,  and  to  give  its  date;  other- 
wise the  defendant  will  apply  for  particulars.  But  a  pleading  which 
merely  stated  "  It  was  agreed  between  the  plaintiff  and  the  defendant " 
is  not  bad  in  law,  even  though  the  Statute  of  Frauds  or  Lord  Tenterden's 
Act  applies  to  such  a  contract.  For  it  will  be  assumed  in  plaintiff's 
favour  (till  defendant  pleads  the  contrary)  that  the  contract  sued  on  is  in 
writing  if  it  ought  to  be  in  writing. 

Young  v.  Austen,  L.  E.  4  0.  P.  553 ;  38  L.  J.  0.  P.  233. 

Corkling  v.  Masseyt  L.  E.  8  0.  P.  395 ;  42  L.  J.  0.  P.  153. 

Turquand  and  others  v.  Fearon,  48  L.  J.  Q.  B.  703 ;  40  L.  T.  543. 

So  if  it  be  stated  that  the  agreement  is  in  writing,  it  will  be  presumed 
in  favour  of  the  plaintiff  that  it  is  properly  signed,  till  the  defendant 
pleads  the  statute. 

Rist  v.  ffobson,  1  S.  &  S.  543. 
As  to  when  a  plaintiff  should  declare  on  a  special  contract,  and  when 
on  a  quantum  meruit  or  an  implied  contract,  see  Precedent,  No.  49,  and 
Head  v.  Baldrey,  6  A.  &  E.  459;  2  N.  &  P.  217. 
White  v.  Ot.  W.  Ry.  Co.,  2  0.  B.  N.  S.  7 ;  26  L.  J.  C.  P.  158. 
The  plaintiff  sued  the  defendant  for  not  repairing  pursuant  to  the 
covenant  in  his  lease,  which  the  plaintiff  stated  as  a  covenant  to  "  repair 
when  and  as  need  should  require  "  ;  and  issue  was  joined  on  a  traverse  of 
the  deed  alleged.    The  plaintiff,  at  the  trial,  produced  the  deed  in  proof, 
and  it  appeared  that  the  covenant  was  to  repair  "  when  and  as  need 

n2 
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should  require,  and  at  farthest  within  three  months  after  notice " ;  the 
latter  words  having  been  omitted  in  the  declaration.  This  was  held  to  be 
a  variance,  because  the  additional  words  were  material  and  qualified  the 
legal  effect  of  the  contract. 

Horsefatt  v.  Testar,  7  Taunt.  385 ;  1  Moore,  89. 
Where  there  are  several  covenants  in  the  same  deed,  some  of  which  are* 
broken  and  some  not,  the  plaintiff  should,  of  course,  omit  all  allusion  to 
the  covenants  which  he  does  not  allege  to  have  been  broken.  There  is  no 
need  for  him  to  set  out  the  whole  document.  He  should  first  of  all  set 
out  all  the  covenants  which  he  alleges  have  been  broken  in  their  order  as 
they  occur  in  the  deed,  and  then  allege  separately  the  breach  of  each 
covenant  in  the  same  order. 

Breach. 

The  breach  of  contract,  of  which  the  plaintiff  complains,  must 
be  alleged  in  the  terms  of  the  contract,  or  in  words  oo-extensive 
with  the  effect  or  meaning  of  it.  (See  Preoedent,  No.  50.) 
If,  however,  to  allege  a  breach  in  the  very  words  of  the 
covenant  would  be  too  general  an  averment,  particulars  of  the 
breaches  should  be  set  out  in  the  pleading.  But  be  careful  in  so 
doing  not  to  narrow  unduly  the  general  averment  that  the 
covenant  has  been  broken. 

In  averring  a  breach,  "  and  "  must  always  be  turned  into  "  or," 
and  "  all "  into  "  any."  If  the  contract  be  to  do  more  things 
than  one,  the  plaintiff  must  either  state  expressly  that  the 
defendant  has  done  none  of  them,  or  else  set  out  precisely  what 
and  how  much  he  has  in  fact  done.  And  generally  the  rides  as 
to  traversing  (ante,  pp.  138 — 142)  apply  to  pleading  a  breach. 

Illustrations, 

Action  on  a  covenant.  The  breach  was  thus  assigned :  "  that  the  de- 
fendant has  not  used  the  farm  in  a  husbandlike  manner,  but  on  the  con- 
trary has  committed  waste."  It  was  held  that  the  plaintiff  could  not 
give  any  evidence  of  the  defendant's  using  the  farm  in  an  unhusbandlike 
manner,  if  it  do  not  amount  to  waste. 
Harris  v.  Mantle,  3  T.  E.  307. 

This  case  was  cited  with  approval  by  Mr.  Baron  PoUock,  and  acted  on 
in  the  Property  Investment  Company  of  Scotland  v.  Lucas  and  Son,  on 
April  13th,  1886.  The  learned  Baron  said:  "  The  case  of  Harris  v.  Mantte 
(3  T.  R.  307)  was  decided  by  one  of  the  greatest  lawyers  of  the  day  in  my 
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early  time,  and  although  it  sounds  like  a  technical  decision,  it  is  one  of 
the  most  sensible  decisions  ever  made.1' 

And  see  Doe  dem.  Winndll  v.  Broad,  2  Man.  &  Gr.  523. 

Anger  stein  v.  Handson,  1  Cr.  M.  &  B.  789 ;  1  Gale,  8,  ante,  p.  164. 

Byrd  v.  Nunn,  7  Ch.  D.  284 ;  47  L.  J.  Ch.  1 ;  ante,  p.  145. 

Cottette  v.  Goode,  7  Ch.  D.  842  ;  47  L.  J.  Ch.  370 ;  38  L.  T.  504, 
If  the  covenant  or  promise  is  in  the  alternative,  the  breach  must  allege 
that  the  defendant  did  not  do  either  the  one  act  or  the  other. 

Legh  v.  Lillie,  6  H.  &  N.  165 ;  30  L.  J.  Ex.  25. 
If  the  contract  be  to  pay  a  sum  of  money,  e.g.,  5001. ,  the  breach  alleged 
must  be  not  merely  that  the  defendant  did  not  pay  5001. ;  the  plaintiff 
must  add  the  words  "  or  any  part  thereof,1'  or  else  state  how  much  has 
been  paid  and  give  the  defendant  credit  for  that  amount,  claiming  only 
the  balance. 

So,  again,  if  the  promise  be  to  pay  on  a  particular  day,  the  plaintiff 
must  not  merely  allege  that  the  defendant  has  not  paid  the  money  on  that 
day ;  he  must  add  the  words  "  or  at  all." 

If  the  covenant  be  to  deliver  up  certain  boats  and  masts  and  nets  and 
tackle  on  a  certain  day,  the  breach  must  be  assigned  that  the  defendant 
never  delivered  up  any  of  the  said  boats  or  masts  or  nets  or  tackle. 

Damages. 

As  to  the  allegation  of  damage,  the  distinction  between 
special  and  general  damages  must  be  carefully  observed. 
General  damage  is  suoh  as  the  law  will  presume  to  be  the 
natural  or  probable  consequenoe  of  the  defendant's  act.  It 
arises  by  inference  of  law,  and  need  not,  therefore,  be  proved  by 
evidence,  and  may  b6  averred  generally. 

Special  damage,  on  the  other  hand,  is  such  a  loss  as  the  law 
will  not  presume  to  be  the  oonsequenoe  of  the  defendant's  act, 
but  which  depends  in  part,  at  least,  on  the  special  circumstances 
of  the  case.  It  must  therefore  be  always  explicitly  claimed  on 
the  pleadings,  and  at  the  trial  it  must  be  proved  by  evidence 
both  that  the  loss  was  incurred  and  that  it  was  the  direct  result 
of  the  defendant's  conduct.  A  mere  expectation  or  apprehen-  I 
sion  of  loss  is  not  sufficient,  and  no  damages  oan  be  recovered 
unless  they  are  either  the  natural  and  necessary  oonsequenoe  of 
the  defendant's  act,  or  such  oonsequenoe  as  he  in  fact  contem- 
plated when  he  did  it.    All  other  damage  is  held  "  remote." 
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In  many  cases,  proof  of  special  damage  is  essential  to  the  right 
of  action ;  in  these  the  writ  must  not  be  issued  till  the  special 
damage  has  accrued,  and  then  it  must  be  alleged  with  special 
care.  No  general  rule  can  be  laid  down  as  to  the  precise 
degree  of  exactness  necessary  in  a  claim  of  special  damage. 
"  The  character  of  the  acts  themselves  which  produce  the 
damage,  and  the  circumstances  under  which  these  acts  are 
done,  must  regulate  the  degree  of  certainty  and  particularity 
with  which  the  damage  done  ought  to  be  stated  and  proved. 
As  much  certainty  and  particularity  must  be  insisted  on,  both 
in  pleading  and  proof  of  damage,  as  is  reasonable,  having 
regard  to  the  circumstances  and  to  the  nature  of  the  acts 
themselves  by  which  the  damage  is  done.  To  insist  upon  less 
would  be  to  release  old  and  intelligible  principles.  To  insist 
upon  more  would  be  the  vainest  pedantry."  {Per  Bowen,  L.  J., 
in  Ratcliffe  v.  Fvans,  (1892)  2  Q.  B.  at  pp.  532,  533.)  And 
remember  that  a  plaintiff  who  sucoeeds  in  recovering  general 
damages  may  yet  be  ordered  to  pay  the  costs  occasioned  by  a 
claim  for  special  damage  which  he  has  failed  to  substantiate. 
{Forster  v.  Farquhar,  (1893)  1  Q.  B.  564 ;  62  L.  J.  Q,  B.  296.) 
Matters  in  aggravation  of  damages  may  be  pleaded  in  the 
Statement  of  Claim,  as  we  have  seen  already,  ante,  p.  83. 

Illustrations. 

A  plaintiff  cannot  prove  that  he  has  lost  particular  customers,  unless 
he  states  their  names,  either  in  his  pleading  or  particulars.  And  the 
persons  so  named  must  as  a  rule  be  called  at  the  trial  to  state  why  they 
ceased  to  deal  with  the  plaintiff. 

The  plaintiff  alleged  that  in  consequence  of  the  defendant's  slander  she 
had  "  lost  several  suitors."  This  was  held  too  general  an  allegation ;  for 
the  names  of  the  suitors,  if  there  were  any,  could  hardly  have  escaped  the 
plaintiff's  memory. 

Barnes  v.  Prudlin  vel  Bruddel,  1  Sid.  396 ;  Ventr.  4 ;  1  Lev.  261 ; 
2  Keb.  451. 
Where  a  plaintiff  claimed  generally  for  loss  of  his  lodgers,  he  was  not 
allowed  to  prove  the  loss  of  a  particular  lodger. 
Westwood  v.  Covone,  1  Stark.  172. 
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But  where  a  plaintiff  can  prove  a  general  loss  of  business  or  custom 
without  haying  recourse  to  particular  instances,  he  will  be  allowed  to 
allege  and  prove  this  generally. 

Boae  v.  Groves,  5  M.  &  Gr.  613 ;  12  L.  J.  C.  P.  251. 

In  an  action  for  an  imprisonment,  the  plaintiff  cannot  prove  as  damage 

that  he  suffered  in  health,  unless  he  has  charged  it  in  the  Statement  of 

Claim. 

Pettit  v.  Addington,  Feake,  62. 

Or  that  he  was  stinted  of  food  in  prison. 
Lowden  v.  Goodrich,  Feake,  46. 

Claim  for  Relief. 

"  Every  Statement  of  Claim  shall  state  specifically  the  relief 
which  the  plaintiff  claims,  either  simply  or  in  the  alternative, 
and  it  shall  not  be  necessary  to  ask  for  general  or  other  relief 
which  may  always  be  given,  as  the  Court  or  a  judge  may 
think  just,  to  the  same  extent  as  if  it  had  been  asked  for." 
(Order  XX.  r.  6.) 

Before  this  rule  it  was  usual  on  the  Chancery  side  to  end 
every  Statement  of  Claim  thus  : — 

"  (vi.)  Suoh  further  or  other  relief  as  the  nature  of  the  case 
may  require. 
"  (vii.)  Costs." 

And  I  fear  the  practice  still  continues,  in  spite  of  the  clear 
words  of  the  rule  cited  above. 

On  the  common  law  side,  the  usual  ending  was,  and  is,  "  And 
the  plaintiff  claims  £ damages."    Be  sure  to  olaim  enough. 

"Where  the  plaintiff's  claim  oan  be  ascertained  exactly,  the 
pleader  should,  of  course,  claim  only  the  precise  amount,  with  a 
sufficient  margin  for  interest,  if  the  plaintiff  is  entitled  to  any. 
But  where  he  cannot  be  exaot,  it  is  wiser  to  make  too  large  rather 
than  too  small  a  claim,  for  if  the  jury  find  a  larger  amount  than 
the  plaintiff  claimed,  that  amount  cannot  be  recovered  without 
amending  the  record.  The  judge  has  power  to  make  such  an 
amendment,  if  he  think  fit.     (Order  XXVIII.  r.  1  ;  and  see 
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Knowlman  v.  Bluett,  L.  E.  9  Ex.  1  ;   43  L.  J.  Ex.  29 ;  and 
"  The  Dictator^7  (1892)  P.  64 ;  61  L.  J.  P.  72 ;  66  L.  T.  863.) 

But  while  the  common  law  Courts  could  only  compensate  an 
injured  plaintiff  by  awarding  him  damages,  or  ordering  his 
goods  or  land  to  be  restored  to  him,  Courts  of  Equity,  even 
where  recognizing  and  enforcing  exactly  the  same  primary  rights 
and  liabilities  as  the  oommon  law  Courts,  applied  different 
remedies  to  protect  and  enforce  them.  And  much  of  the  value 
of  the  Chancery  system  depended  upon  the  efficiency  of  these 
remedies.  Where  the  common  law  oould  only  award  damages 
for  a  wrong  when  committed,  equity  oould  prevent  its  com- 
mission by  injunction.  Where  law  could  only  give  damages  for 
a  breach  of  contract,  equity  oould  enforce  its  specific  performance. 
Where  law  could  give  damages  for  fraud  or  breach  of  faith, 
equity  could  declare  the  property  affected  by  it  to  be  held  in 
trust  for  the  injured  party ;  in  fact,  to  be  his  property.  And 
now,  by  sub-sect.  1  of  sect.  24  of  the  Judicature  Act,  1873,  "  If 
any  plaintiff  or  petitioner  claims  to  be  entitled  to  any  equitable 
estate  or  right,  or  to  relief  upon  any  equitable  ground  against 
any  deed,  instrument,  or  contract,  or  against  any  right,  title,  or 
claim  whatsoever,  asserted  by  any  defendant  or  respondent  in 
such  cause  or  matter,  or  to  any  relief  founded  upon  a  legal  right, 
which  heretofore  could  only  have  been  given  by  a  Court  of 
Equity,  the  said  Courts  respectively,  and  every  judge  thereof, 
shall  give  to  such  plaintiff  or  petitioner  such  and  the  same  relief 
as  ought  to  have  been  given  by  the  Court  of  Chancery  in  a  suit 
or  proceeding  for  the  same  or  the  like  purpose  properly  instituted 
before  the  passing  of  this  Act."  Hence,  now  every  kind  pf 
equitable  relief  can  be  claimed  in  an  action  in  the  Queen's 
Bench  Division.  And  even  where  it  is  not  claimed,  yet  if  the 
right  to  it  appear  incidentally  in  the  course  of  the  proceedings, 
the  appropriate  relief  will  be  granted.  Thus  a  plaintiff  is,  in  a 
proper  case,  entitled  to  a  receiver,  even  though  he  has  not 
asked  for  one  on  his  writ  or  Statement  of  Claim.     (Colebourne  v. 
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Colebourne,  1  Ch.  D.  690,  is  overruled  by  Jessel,  M.  E.,  in  Salt 
v.  Cooper,  16  Ch.  D.  544  ;  50  L.  J.  Ch.  529.)  The  Court  has 
jurisdiction  to  appoint  a  receiver  in  all  cases  in  which  it  appears 
to  it  to  be  just  or  convenient  to  make  such  an  order,  although 
the  defendant  may  be  in  possession  of  the  property.  (Berry  v. 
Keen,  51  L.  J.  Ch.  912 ;  Foxwell  v.  Van  Grutten,  (1897)  1  Ch. 
64  ;  66  L.  J.  Ch.  53;  75  L.  T.  311,  368  ;  and  see  QwatMn  v. 
Bird,  52  L.  J.  Q.  B.  263.) 

An  injunction  should  be  claimed  whenever  there  is  any 
reason  to  apprehend  any  repetition  of  the  defendant's  unlawful 
act.  In  such  a  case  it  must  be  averred  that  the  defendant 
threatens  and  intends  to  repeat  the  unlawful  act,  unless  such  an 
intention  is  already  apparent  from  the  nature  of  the  case  or  the 
facts  pleaded.  (Stannard  v.  Vestry  of  St.  Giles,  20  Ch.  D.  at  p.  195 ; 
51  L.  J.  Ch.  629.)  To  set  out  circumstances  from  which  suoh 
an  intention  can  be  inferred  would  be  pleading  evidence. 

Remember  that  a  Statement  of  Claim  supersedes  the  writ ; 
hence  if  some  special  form  of  relief  be  claimed  on  the  writ, 
and  not  in  the  Statement  of  Claim,  it  will  be  taken  that  so 
much  of  the  claim  is  abandoned.  (Car gill  v.  Bower,  10  Ch.  D. 
at  p.  508 ;  47  L.  J.  Ch.  649  ;  26  W.  R.  716  ;  38  L.  T.  779.) 

Venue* 

Lastly,  some  place  of  trial  must  be  named,  unless  the 
plaintiff  desires  that  the  action  be  tried  in  Middlesex. 
(Order  XX.  r.  5.)  A  plaintiff  who  proposes  to  try  at  some 
place  other  than  Middlesex  must  name  that  place  in  his 
original  Statement  of  Claim.  If  he  omits  to  do  so  he  cannot 
name  it  in  an  Amended  Statement  of  Claim ;   and  if  he  has 

•  Formerly,  every  issue  of  fact  had  to  be  tried  by  a  jury  summoned 
from  the  place  or  neighbourhood  where  the  facts  occurred,  or,  as  it  was 
then  called,  the  venue  or  visne  (vicinetum,  neighbourhood).  Now  all  local 
venues  are  abolished  (Order  XXXVI.  r.  1 ;  Buckley  y.  Hull  Docks  Co. 
(1893)  2  Q.  B.  93 ;  62  L.  J.  Q.  B.  449 ;  69  L.  T.  347).  And  the  word  has 
come  to  mean  merely  the  place  where  the  action  is  to  be  tried. 
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named  a  place  of  trial  in  the  original  Statement  of  Claim,  he 
cannot  alter  it  in  an  Amended  Statement  of  Claim.  {Locke  v. 
White,  (C.  A.)  33  Ch.  D.  308  ;  55  L.  J.  Ch.  731  ;  34  W.  E. 
747  ;  54  L.  T.  891.) 

The  plaintiff's  choice  will  be  determined  as  a  rule  by  conside- 
rations of  economy  and  convenience  ;  he  will  fix  the  trial  in  the 
place  that  best  suits  himself  and  his  witnesses.  But  if  the  action 
be  against  a  newspaper  of  wide  circulation  in  the  district,  or 
if  the  defendant  in  any  other  way  is  popular  or  powerful  in  his 
own  neighbourhood,  the  plaintiff  should  decide  on  Middlesex, 
where  he  is  sure  of  an  impartial  jury.  The  defendant  cannot 
obtain  an  order  changing  the  venue,  unless  he  can  show  that 
the  plaintiff  fixed  the  place  of  trial  arbitrarily  or  capriciously, 
or  else  that  there  is  an  overwhelming  preponderance  of  conveni- 
ence in  trying  the  action  elsewhere. 

Account  Stated. 

There  are  two  kinds  of  an  account  stated : — 

(i)  Where  there  are  cross  demands,  i.  e.,  where  A.  owes  B.  certain 
items,  and  B.  owes  A.  one  or  more  items.  In  such  a  case,  if  A.  and 
B.  meet,  and  either  verbally  or  in  writing  state  an  account  with 
items  on  both  sides,  and  strike  a  balance,  and  agree  on  it ;  then,  if 
the  balance  be  in  favour  of  B.,  B.  can  sue  for  that  balance  on 
an  account  stated.  And,  primd  facie,  he  can  sue  for  nothing  else 
except  that  balance :  all  his  other  demands  are  now  extinguished,  are 
in  fact  paid ;  and  the  satisfaction  of  these  is  the  consideration  for  A.'s 
implied  promise  to  pay  the  balance.  It  will,  it  is  true,  be  open  to  A.  to 
show,  if  he  can,  that  there  was  a  mistake  made  in  the  figures,  &c, 
for  an  account  stated  is  never  conclusive  between  the  parties.  But 
the  fact  that  some  of  the  earlier  items  were  barred  by  the  Statute 
of  Limitations  is  no  reason  why  he  should  not  pay  the  balance 
agreed  on,  for  such  earlier  items  are  now  paid.  (Ashby  v.  James, 
11  M.  &W.  542.) 

(ii)  Where  the  debt  is  all  on  one  side,  so  that  there  are  no  cross- 
items  which  can  be  set-off  one  against  the  other,  and  no  balance  to  be 
struck.  Here  all  the  parties  can  do,  if  they  meet,  is  for  B.  to  add  up  the 
various  items  of  A.'s  indebtedness  to  him,  and  for  A.  mournfully  to 
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acknowledge  the  correctness  of  B.'s  arithmetic.  One  would  have 
thought  that  this  would  be,  at  most,  a  mere  admission  by  A.  of  the 
pre-existing  causes  of  action  against  himself — a  useful  piece  of 
evidence  in  any  action  for  the  former  debts,  but  not  in  itself  a  cause 
of  action.  It  has  been  decided,  however,  that  such  an  acknowledg- 
ment or  admission  of  liability  is  in  itself  a  new  cause  of  action ; 
and,  for  want  of  a  better  name,  it  also  is  called  "  an  account 
stated."  (Knowles  v.  Michel,  13  East,  249,  250 ;  Brown  v.  Taps- 
cotty  6  M.  &  W.  123,  124.)  There  must,  of  course,  be  an  existing 
liability  at  the  time  the  admission  is  made.  (Lemere  v.  Elliott,  30  L. 
J.  Ex.  350.)  But,  even  so,  I  fail  to  see  any  present  consideration  for 
a  new  promise  to  pay.  (Seethe  judgment  of  Alderson,  B.,  in  Ashby 
v.  James,  11  M.  &  W.  at  p.  543.)  And,  indeed,  an  account  stated  of 
this  kind  is  not  a  new  cause  of  action  for  all  purposes :  it  does  not 
give  the  plaintiff  another  six  years  within  which  to  sue,  unless  it  be 
an  acknowledgment  in  writing  sufficient  to  satisfy  the  9  Geo.  IV. 
c.  14,  s.  1.  (Jones  v.  Ryder,  4  M.  &  W.  32.)  The  old  causes  of 
action  are  not  extinguished ;  and  the  plaintiff  can  sue  on  them,  and 
on  the  account  stated  in  the  same  action.  (See  Precedent,  No.  37.) 
The  best  instance  of  an  account  stated  of  this  kind  is  an  I.  0.  U. ' 

This  action  on  an  account  stated  must  be  carefully  distinguished 
from  a  claim  to  have  an  account  rendered,  as  to  which  see  ante, 
p.  37,  and  from  the  defence  that  all  accounts  between  the  parties 
have  been  settled,  as  to  which  see  post,  p.  202. 


Action  on  a  Bond, 

A  bond  is  the  acknowledgment  of  a  debt  in  writing  under  the 
hand  and  seal  of  the  debtor,  who  is  then  called  the  obligor.  It  must 
be  delivered  to  the  creditor,  who  becomes  the  obligee.  Being  under 
seal  it  requires  no  consideration  to  support  it,  and  the  previous 
simple  contract  debt,  if  any,  merges  in  the  bond.  It  binds  both  the 
real  and  personal  estate  of  the  obligor.  (11  Geo.  IV.  and  1  Will.  IV. 
o.  47,  s.  2 ;  44  &  45  Vict.  o.  41,  s.  59  ;  and  see  Precedent,  No.  47.) 

Bonds  are  of  three  kinds  : — 

(i)  A  "  single  bond,"  i.e.,  a  bond  without  any  oondition.  Such 
a  bond  now  is  rare. 

(ii)  A  "common  money-bond,,,  a  bond  given  to  secure  the  pay- 
ment of  a  sum  of  money.    If  A.  borrowed,  say,  500/.  from  B.,  to 
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be  secured  by  A.'s  bond,  A.  would,  on  the  face  of  the  bond, 
acknowledge  that  he  owed  B.  1,000/.;  but  a  condition  would  be 
annexed  that  if  A.  paid  on  a  day  named  500/.,  with  interest  thereon 
at  a  specified  rate,  the  bond  should  be  void.  In  early  days,  if  the 
oondition  was  not  performed  to  the  letter,  the  whole  penal  sum  (the 
1,000/.)  was  at  once  recoverable.  Then  Equity  interfered,  and  pre- 
vented the  creditor  from  recovering  more  than  he  was  entitled  to 
under  the  condition.  Later  it  was  provided  by  the  4  &  5  Anne, 
o.  16,  that,  in  the  case  of  a  common  money-bond,  payment  of  the 
lesser  sum,  with  interest  and  costs,  shall  be  taken  in  full  satisfaction 
of  the  bond,  although  such  payment  be  not  in  strict  accordance 
with  the  condition.  But  if  the  arrears  of  interest  accumulate  to 
such  an  amount  asr  together  with  the  principal,  to  exceed  the 
penalty  of  the  bond,  the  creditor  can  claim  no  more  than  the 
penalty,  either  at  law  (  Wilde  v.  Clarkson,  6  T.  R.  303 ;  Hat  ton  v. 
Harris,  (1892)  A.  0.  547),  or  in  equity  {Clarke  v.  Seton,  6  Ves.  411  ; 
Hughes  v.  Wynne,  1  Mylne  &  Keen,  20),  except  in  special  circum- 
stances, as  where  the  debtor  has  delayed  the  creditor  by  vexatious 
proceedings.  (Grant  v.  Grant,  3  Sim.  340.)  It  was  formerly  the 
rule  at  common  law  for  the  plaintiff,  in  an  action  on  a  common 
money-bond,  to  claim  on  his  declaration  the  whole  penal  sum, 
and  leave  the  defendant  to  plead  the  condition  and  its  due  perform- 
ance in  reduction  of  liability.  But  now  the  plaintiff  invariably 
indorses  his  writ  with  a  claim  merely  for  the  lesser  sum  named  in 
the  condition  with  interest.  Such  a  claim  can  be  specially  indorsed 
under  Order  III.  r.  6.  (Gerrard  v.  Clowes,  (1892)  2  Q.  B.  11 ;  61 
L.  J.  Q.  B.  487 ;  67  L.  T.  204.)  The  date  of  the  bond,  the  rate  of 
interest  reserved,  and  the  period  in  respect  of  which  interest  is  claimed, 
should  be  stated  in  the  indorsement. 

(iii)  A  bond  under  8  &  9  Will.  HI.  c.  11,  that  is,  any  bond  with 
a  condition  other  than  a  common  money-bond.  Bonds  are  frequently 
given,  with  conditions  avoiding  them  on  the  due  discharge  of  certain 
duties  or  the  performance  of  other  specified  acts,  agreed  to  be  done 
by  the  obligor,  or  by  someone  for  whom  he  is  willing  to  be  surety. 
A  bond  conditioned  for  the  payment  of  a  certain  sum  by  instal- 
ments, or  for  the  payment  of  an  annuity,  is  within  the  statute  of 
William  III. ;  it  is  not  a  common  money-bond  within  the  statute  of 
Anne.  (  Willoughby  v.  Swinton,  6  East,  550 ;  Walcot  v.  Ooulding, 
8  T.  E.  126.)  So  any  covenant  with  a  clause  making  a  penal  sum 
payable  on  breach  is  within  the  8  &  9  Will.  III.  c.  11.    In  all  cases 
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within  that  statute  the  whole  penalty  formerly  became  due  on 
breach  of  any  part  of  the  condition,  and  judgment  might  be  had 
and  execution  issued  thereon,  subject  only  to  the  control  of  a  Court 
of  Equity,  if  the  debtor  applied  to  it  for  relief.  But  by  the  8  &  9 
Will.  III.  c.  11,  s.  8,  any  plaintiff  suing  on  such  a  bond  was 
required  to  state  (or  assign)  the  breaches  which  had  been  committed 
by  the  obligor,  and  although  judgment  was  still  signed  for  the 
whole  penalty,  execution  was  allowed  to  issue  only  for  the  amount 
of  damages  actually  sustained  in  consequence  of  such  breaches,  the 
judgment  remaining  as  a  further  security  for  the  damages  to  be 
sustained  by  any  future  breach.  {Hurst  v.  Jennings,  5  B.  &  C.  650.) 
In  an  action  on  a  bond  within  the  statute  of  William  it  is  still 
open  to  the  obligee  to  claim  the  whole  penal  sum  on  his  writ  in  the 
old  common  law  way.  But  the  more  usual  and  proper  method  is 
for  him  to  indorse  his  writ  generally  (e.g. :  "  The  plaintiff's  claim  is 

upon  a  bond  conditioned  not  to  carry  on  the  trade  of  a ,"  or 

"  upon  a  bond  given  to  secure  the  payment  of  an  annuity  of  £ " ; 

E.  S.  C.  App.  A.  III.  4),  and  then,  if  the  defendant  appears,  to  deliver 
a  Statement  of  Claim,  setting  out  the  bond  and  condition  stating 
each  breach,  and  claiming  damages,  as  though  the  bond  were  an 
express  covenant  by  the  defendant  to  do  the  various  acts  specified 
in  the  condition.  The  writ  cannot  be  specially  indorsed.  ( Tuther 
v.  Caralampi,  21  Q.  B.  D.  414  ;  37  W.  R  94 ;  59  L.  T.  141.) 
If  the  defendant  appears,  he  may  pay  money  into  Court,  but  to 
particular  breaches  only,  not  to  the  whole  action.  (Order  XXH. 
r.  1.)  If  the  defendant  fails  to  appear,  "no  Statement  of  Claim 
shall  be  delivered,  and  the  plaintiff  may  at  once  suggest  breaches 
by  delivering  a  suggestion  thereof  to  the  defendant  or  his  solicitor, 
and  proceed  as  mentioned  in  the  said  statute  and  in  3  &  4  Will.  IV. 
c.  42,  s.  16."  (Order  XIII.  r.  14.)  For  the  form  of  a  sugges- 
tion of  breaches  see  Chitty's  Forms,  12th  edit.,  p.  639.  Judgment 
can  then  be  obtained  on  proof  of  the  service  of  the  writ  and  of 
default  of  appearance ;  and  a  writ  of  inquiry  will  issue.  A  copy 
of  the  suggestion  of  breaches  should  be  filed  on  issuing  the  writ 
of  inquiry. 

Declarations  of  Right  or  Title. 

In  former  days,  as  we  have  seen  (ante,  p.  171),  questions  of 
ownership  were  decided  in  real  actions,  questions  as  to  possession  in 
mixed  actions.    But  the  real  actions  fell  into  disuse  owing  to  the 
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extreme  technicality  of  their  procedure,  and  the  mixed  action  of 
ejectment  was  used  indirectly  to  determine  questions  of  title,  under 
the  guise  of  a  decision  merely  as  to  the  right  to  possession  of  the 
property.    Thus,  if  both  A.  and  B.  claimed  to  be  seised  in  fee  of 
Blackacre,  and  B.  was  in  possession  of  the  land,  A.  would  not  sue 
in  his  own  name ;  for,  if  he  did,  he  would  have  to  bring  a  re.al 
action.     He  pretended  that  he  had  demised  Blackacre  a  few  days 
previously  to  John  Doe  or  Bichard  Roe ;  and  this  fictitious  lessee 
would  obligingly  lend  his  name  as  plaintiff ;  and  as  he  claimed  no 
title  in  himself,  but  only  a  right  to  possession  derived  from  the  lease, 
he  could  sue  in  ejectment,  and  the  action  would  be  called  Doe  dem. 
A.  v.  B.    The  plaintiff  would  plead  A.'s  seisin,  and  the  demise  to 
himself:  the  defendant  was  not  allowed  to  traverse  the  fictitious 
demise,  but  he  would  deny  A.'s  seisin ;  and  so  A.'s  title  to  the 
land  would  become  an  issue  in  the  action,  and  be  judicially  decided. 
But  suppose  both  A.  and  B.  claimed  to  be  heir-at-law  of  0.,  who 
was  admittedly  seised  in  fee  of  Blackacre,  and  who  had  granted  a 
lease  of  it  to  D.  for  a  term  which  had  not  yet  expired ;  here  neither 
A.  nor  B.  was  entitled  to  possession  as  against  D.,  for  the  lease  to 
him  bound  them  both.     Hence  neither  could  have  recourse  to  an 
action   of  ejectment ;    some  other  indirect  mode  of    raising  the 
question  would  have  to  be  found.     A.  would  sue  D.  for  the  rent 
reserved  by  0.,  and  D.  would  perhaps  side  with  B.  and  refuse  to 
pay  A.  the  rent,  on  the  ground  that  B.  was  the  true  heir  and  had 
ordered  D.  not  to  pay  it  to  A.    But  neither  claimant  could  obtain  a 
direct  decision  by  itself  that  he  was  entitled  to  the  reversion  on  D.'s 
lease,  except  in  a  real  action ;   the  Court  of  Chancery  would  not 
make  a  binding  declaration  of  title,   unless  a  right  to   "  some 
consequential  relief"   was  shown  (Rooke  v.  Lord  Kensington,   2 
K.  &  J.  753),  and  this  practice  was  followed — with  some  hesitation 
— in  the  High  Court  after  the  passing  of  the  Judicature  Act,  from 
1875   to   1883.     {Cox  v.   Barker,   3   Ch.   D.    370—372.)    But    in 
October,  1883,  it  was  clearly  provided  by  Order  XXV.  r.  5,  that 
"  no  action  or  proceeding  shall  be  open  to  objection,  on  the  ground 
that  a  merely  declaratory  judgment  or  order  is  sought  thereby,  and 
the  Court  may  make  binding  declarations  of  right  whether  any 
consequential  relief  is  or  could  be  claimed,  or  not."    And  this  is 
now  the  practice :  see  Hendry  v.  Turner,  32  Ch.  D.  355 ;  55  L.  J. 
Ch.  562 ;  Hobbs  v.  Wayet,  36  Ch.  D.  256;  56  L.  J.  Ch.  819 ;  and 
Precedents,  Nos.  31,  72. 
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Replevin. 

Eeplevin  is  the  re-delivery  to  their  owner  of  goods  or  cattle  which 
have  been  taken  from  him,  upon  his  giving  security  that  he  will 
commence  and  duly  pursue  an  action  against  the  person  by  whose 
authority  they  were  taken,  and  return  them  should  he  fail  in  the 
action. 

The  action  generally  arises  where  goods  have  been  distrained  for 
arrears  of  rent,  or  where  cattle  have  been  straying  and  doing 
damage,  or  where  an  animal  is  seized  as  a  heriot.  In  such  cases,  if 
the  owner  believes  that  the  seizure  was  wrongful,  he  gives  a  formal 
notice  to  the  registrar  of  the  County  Court  of  the  district  in  which 
the  goods  or  cattle  were  seized  (formerly  to  the  sheriff  of  the 
county)  claiming  their  return.  He  must,  in  such  notice,  state  his 
intention  of  bringing  an  action,  and  his  willingness  to  give  adequate 
security,  either  by  depositing  money,  or  by  executing  a  bond  with 
sureties ;  and,  in  the  latter  case,  he  should  name  the  persons  whom 
he  proposes  as  sureties.  The  registrar  fixes  the  amount  for  which 
security  must  be  given,  after  notice  to  the  seizor ;  the  security  is 
completed,  either  by  depositing  that  amount  in  Court  or  by 
executing  the  bond ;  and  the  goods  or  cattle  are  returned  to  the 
owner,  who  must  then  commence  an  action  of  replevin  (generally 
within  one  week),  and  prosecute  it  without  delay.  (See  51  &  52 
Vict.  c.  43,  ss.  133—137.) 

For  a  precedent  of  a  Statement  of  Claim  in  replevin,  see  No.  66 ; 
for  Defences  in  such  an  action,  see  Nos.  95  and  96  in  the  Appendix 
of  Precedents. 
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Chapter  XI. 
DEFENCE. 

The  defendant's  counsel,  before  drafting  the  Defence,  should 
carefully  consider  the  Statement  of  Claim,  and  the  way  in 
which  the  action  is  shaped  against  his  client.  Is  any  cause  of 
action  shown  at  all  P  Is  the  only  oause  of  action  shown 
frivolous  and  vexatious  P  If  so,  he  may  think  it  right  to 
apply  to  strike  out  the  Statement  of  Claim.  (Ante,  p.  155.) 
Such  an  application  should  be  made  before  any  Defence  is 
delivered.  {Fletcher  v.  Bethom,  41  W.  E.  621 ;  68  L.  T.  438.) 
Then  is  the  claim  properly  pleaded?  Is  any  portion  of  it 
embarrassing  P  Or  are  particulars  necessary  P  Have  claims 
been  joined  which  cannot  conveniently  be  disposed  of  together  P 
If  so,  the  defendant  should  apply  to  sever  them  under  Order 
XVIII.  rr.  1,  7,  8,  or  9.  Should  the  action  be  remitted  to  the 
County  Court,  under  either  s.  65  or  s.  66  of  the  County  Courts 
Act,  1888  P  Or  is  it  from  its  nature  one  that  ought  to  be 
referred,  and  has  the  plaintiff  ever  agreed  in  writing  to  submit 
the  dispute  to  arbitration  P  If  so,  the  defendant  must  at  once, 
before  delivering  any  pleading  or  taking  any  other  step  in  the 
action,  except  appearing,  apply  to  a  master  to  stay  the  proceed- 
ings, under  seot.  4  of  the  Arbitration  Act,  1889. 

Illustrations. 

A  "step  in  the  proceedings"  in  sect.  4  of  the  Arbitration  Act,  1889, 
means  some  application  to  the  Court  by  summons  or  motion,  and  does 
not  include  an  application  by  letter  or  notice  from  one  party  to  another, 
or  by  correspondence  between  their  respective  solicitors.  Therefore, 
merely  giving  notice  that  the  defendant  requires  the  delivery  of  a  State- 
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ment  of  Claim  will  not  preclude  the  defendant  from  applying  under  this 
section. 

*  Ives  and  Barker  v.  Willans,  (1894)  2  Ch.  478 ;  63  L.  J.  Ch.  521 ; 

42  W.  B.  483 ;  70  L.  T.  674. 
Cf .  the  remarks  of  Cave,  J.,  in  Rein  v.  Stein,  66  L.  T.  at  p.  471. 

Nor  writing  to  the  plaintiff  for  further  time  to  plead. 

Brighton  Marine  Palace  and  Pier,  Ltd,  v.  Woodhouse,  (1893)  2 
Ch.  486 ;  62  L.  J.  Ch.  697  ;  41  W.  E.  488 ;  68  L.  T.  667. 

Nor,  it  is  submitted,  merely  opposing  a  summons  under  Order  XIV. 
But  appealing  from  an  order  made  against  the  defendant,  under  Order 
XIV.,  is  a  "  step." 
And  so  is  an  application  for  particulars. 

Chappell  v.  North,  (1891)  2  Q.  B.  252;  60  L.  J.  Q.  B.  554;  40 
W.  B.  16 ;  65  L.  T.  23. 

Or  for  security  for  costs. 

Adams  v.  Catley,  40  W.  E.  570 ;  66  L.  T.  687. 

Or  taking  out  a  summons  for  further  time  to  plead. 

Fortfs  Hotel  Co.  v.  BartUtt,  (1896)  A.  C.  1 ;    65  L.  J.  Q.  B.  166 ; 
44  W.  B.  241 ;  73  L.  T.  665. 

And  a  fortiori  the  delivery  of  a  Defence. 

West  London  Dairy  Society  v.  Abbott,  29  W.  B.  584 ;  44  L.  T.  376, 

The  defendant  must  state  in  his  Defence  every  material  fact 
on  which  he  proposes  to  rely  at  the  trial ;  he  must  deal  specifi- 
cally with  every  fact  alleged  in  the  Statement  of  Claim,  either 
admitting  or  denying  it ;  he  may  plead  further  facts  in  answer 
to  those  he  admits ;  he  may  object  to  the  whole  pleading  as 
insufficient  in  law,  or  he  may  rely  on  a  set-off  or  counterclaim. 
All  these  separate  grounds  of  defence  must  be  stated,  as  far  as 
may  be,  separately  and  distinctly,  especially  where  they  are 
founded  upon  separate  and  distinct  facts.     (Order  XX.  r.  7.) 

Any  number  of  defences  may  be  pleaded  together  in  the  same 
action  without  leave,  although  they  are  obviously  inconsistent. 
A  defendant  may  "  raise  by  his  Statement  of  Defence,  without 
leave,  as  many  distinct  and  separate,  and  therefore  inconsistent, 
defences  as  he  may  think  proper,  subject  only  to  the  provision 
contained  in  Order  XIX.  r.  27,"  as  to  striking  out  embarrassing 
matter.     (Per  Thesiger,  L.  J.,  in  Berdan  v.  Greenwood,  3  Ex.  D. 
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255  ;  47  L.  J.  Ex.  628  ;  26  W.  E.  902  ;  39  L.  T.  223.)  And 
a  Defenoe  is  not  embarrassing  merely  beoause  it  contains  incon- 
sistent averments.  {Re  Morgan,  35  Ch.  D.  492  ;  56  L.  J.  Ch. 
603 ;  35  W.  B.  705  ;  56  L.  T.  503.) 

As  to  objections  in  point  of  law,  enough  has  been  said  ante, 
p.  150.  As  to  traverses,  do  not  deny  everything.  It  causes 
useless  expense.  Admit  all  you  can.  But  when  you  traverse, 
traverse  well  and  boldly. 

Denials  must  be  specific. 

"  It  shall  not  be  sufficient  for  a  defendant,  in  his  Defenoe,  to 
deny  generally  the  grounds  alleged  by  the  Statement  of  Claim, 

but  BACH  PARTY  MUST  DEAL  SPECIFICALLY  WITH  EACH  ALLEGA- 
TION  OP    PACT    OP    WHICH    HE    DOES    NOT     ADMIT    THE    TRUTH, 

exoept  damages."    (Order  XIX.  r.  17.) 

And  in  order  that  the  pleader  may  fully  understand  what  is 
meant  by  "  dealing  specifically,"  other  rules  are  added. 

"  Every  allegation  of  fact  in  any  pleading,  not  being  a 
petition  or  summons,  if  not  denied  specifically  or  by  necessary 
implication,  or  stated  to  be  not  admitted  in  the  pleading  of  the 
opposite  party,  shall  be  taken  to  be  admitted."  (Order  XIX. 
r.  13.) 

"  When  a  party  in  any  pleading  denies  an  allegation  of  faot 
in  the  previous  pleading  of  the  opposite  party,  he  must  not  do 
so  evasively,  but  answer  the  point  of  substance."  (Order  XIX. 
r.  19.) 

And  instanoes  are  given  :— 

"  In  actions  for  a  debt  or  liquidated  demand  in  money,  com- 
prised in  Order  III.  r.  6,  a  mere  denial  of  the  debt  shall  be 
inadmissible."     (Order  XXI.  r.  1.) 

"In  actions  upon  bills  of  exohange,  promissory  notes,  or 
cheques,  a  defenoe  in  denial  must  deny  some  matter  of  faot,  e.g., 
the  drawing,  making,  indorsing,  acoepting,  presenting,  or  notice 
of  dishonour  of  the  bill  or  note."     (Order  XXI.  r.  2.) 
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"  In  actions  comprised  in  Order  III.  r.  6,  classes  (a)  and  (b), 
a  def enoe  in  denial  must  deny  suoh  matters  of  fact,  from  which 
the  liability  of  the  defendant  is  alleged  to  arise,  as  are  disputed." 
(Order  XXI.  r.  3.) 

"  If  an  allegation  is  made  with  divers  ciroumstanoes,  it  shall 
not  be  sufficient  to  deny  it  along  with  those  ciroumstanoes." 
(Order  XIX.  r.  19,  ante,  p.  141.) 

These  rules  were  expressly  intended  to  prevent  a  defendant 
pleading  the  general  issue,  as  it  was  called  (see  ante,  p.  67),  and 
to  make  him  "  take  matter  by  matter,  and  traverse  each  of  them 
separately."  (Per  Thesiger,  L.  J.,  in  Byrd  v.  Nunn,  7  Ch.  D. 
at  p.  287.)  Hence  a  defendant  may  not  now  plead  that  "  he 
denies  specifically  every  allegation  contained  in  the  Statement 
of  Claim."  Still,  in  order  to  deny  specifically,  it  is  not  necessary 
to  write  out  every  sentence  in  the  Statement  of  Claim,  and 
traverse  it  in  detail.  It  is  sufficient,  when  dealing  with  matters 
of  inducement  or  any  other  allegations  which  do  not  go  to  the 
gist  of  the  action,  to  plead  that  "  the  defendant  denies  each  of 
the  allegations  contained  in  paragraph  8."  This  will  have  the 
same  effect  as  copying  out  the  whole  paragraph  and  constantly 
inserting  "  not."  (See  Adkins  v.  North  Metropolitan  Tramway 
Co.,  63  L.  J.  Q.  B.  361 ;  10  Times  L.  E.  173.)  But  when  the 
pleader  comes  to  those  allegations  which  are  of  the  gist  of  the 
action,  he  must  be  more  precise  :  He  must  plead,  "  The 
defendant  never  agreed  as  alleged,"  or  "  never  spoke  or 
published  any  of  the  said  words,"  or  "  never  made  any  suoh 
representation  as  is  alleged  in  paragraph  2  of  the  Statement  of 
Claim."     (See  Precedents,  Nos.  74,  77,  84,  85,  97.) 

Illustrations. 

"  In  actions  for  goods  bargained  and  sold,  or  sold  and  delivered,  the 
Defence  must  deny  the  order  or  contract,  the  delivery,  or  the  amount 
claimed;  in  an  action  for  money  had  and  received,  it  must  deny  the 
receipt  of  the  money  or  the  existence  of  those  facts  which  are  alleged  to 
make  such  receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 
Order  XXL  r.  3. 
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"  E  it  be  alleged  that  lie  received  a  certain  snm  of  money,  it  shall  not 
be  sufficient  to  deny  that  he  received  that  particular  amount,  but  he  must 
deny  that  he  received  that  sum,  or  any  part  thereof,  or  else  set  out  how 
much  he  received." 

Order  XIX.  r.  19. 

Claim  for  work  and  labour  done.  The  first  paragraph  of  the  Defence 
was  a  denial  of  any  indebtedness  whatever;  the  second  paragraph  pleaded 
payment ;  the  third  paragraph  set  up  a  special  contract  under  which  the 
work  was  done.  Paragraph  1  was  held  bad  within  the  above  rules.  The 
defendant  should  have  shown  why  he  was  not  indebted.  He  was,  how- 
ever, allowed  to  amend  by  linking  paragraphs  1  and  3  together,  the 
plaintiff  having  costs  in  any  event. 

Copley  v.  Jackson,  (1884)  W.  N.  39. 

There  are,  however,  two*  exceptions  to  the  rule  that  a  defen- 
dant must  deal  specifically  with  every  allegation  of  fact  in  the 
Statement  of  Claim  which  he  does  not  admit.  Both  are  legacies 
from  the  old  procedure ;  the  first  is  a  very  sensible  and  proper 
provision  ;  but  I  fail  to  see  any  sufficient  reason  for  the  other 
exception. 

(i.)  Do  not  Plead  to  Damages. 

"  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed 
or  their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue 
in  all  cases,  unless  expressly  admitted."  (Order  XXI.  r.  4.) 
This  rule  applies  to  damage  of  all  kinds,  whether  special  or 
general,  and  whether  the  alleged  damage  is  part  of  the  cause  of 
action  or  not.  {Wilby  v.  Ehton  (1849),  8  0.  B.  142  ;  18  L.  J. 
C.  P.  320  ;  and  see  the  remarks  of  Hawkins,  J.,  in  Wood  v.  Earl 
of  Durham  (1888),  21  Q,  B.  D.  at  p.  508.) 

Illustrations. 

Action  of  trespass  for  chasing  sheep,  per  quod  the  sheep  died.    It  is  not 
necessary  to  traverse  expressly  the  dying  of  the  sheep. 
Leech  v.  Widsley,  Vent.  64 ;  1  Lev.  283. 

•  There  was  from  1875  to  January  1st,  1894,  a  third  exception ;  certain 
public  bodies  and  functionaries  were  entitled  to  plead  "Not  Guilty  by 
Statute."  But  this  right  is  now  abolished  by  the  statute  56  &  57  Vict, 
c.  61,  s.  2,  at  all  events  wherever  it  was  conferred  by  any  public  general 
Act. 
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Action  for  not  properly  building  a  ship,  according  to  covenant,  whereby 
she  was  obliged  to  put  back  and  was  detained.    A  plea  "  to  so  much  of 
the  declaration  as  relates  to  the  detaining,"  was  held  bad. 
Porter  v.  Izat,  1  M.  &  W.  361 ;  1  Tyr.  &  G.  639. 

"  The  plea  must  be  an  answer  to  the  action ;  there  is  no  such  thing  as 
a  plea  to  the  damages." 

Per  Tindal,  0.  J.,  in  Smith  v.  Thomas  (1835),  2  Bing.  N.  0.  at 

p.  378 ;  4  Dowl.  333. 
And  see  Wilby  v.  Elston  (1849),  8  0.  B.  142 ;  18  L.  J.  0.  P.  320. 

(ii.)  Possession  of  Land. 

By  Order  XXI.  r.  21,  "  No  defendant  in  an  action  for  the 
recovery  of  land  who  is  in  possession  by  himself  or  his  tenant 
need  plead  his  title  unless  his  defence  depends  on  an  equitable 
estate  or  right,  or  he  claims  relief  upon  any  equitable  ground 
against  any  right  or  title  asserted  by  the  plaintiff.  But,  except 
in  oases  hereinbefore  mentioned,  it  shall  be  sufficient  to  state  by 
way  of  defence  that  he  is  so  in  possession,  and  it  shall  be  taken 
to  be  implied  in  such  statement  that  he  denies,  or  does  not  admit, 
the  allegations  of  fact  contained  in  the  plaintiff's  Statement  of 
Claim.  He  may,  nevertheless,  rely  upon  any  ground  of  defence 
whioh  he  can  prove  except  as  hereinbefore  mentioned." 

It  is  to  the  words  in  italics  that  I  venture  to  take  exception. 

The  defendant  in  an  action  for  the  recovery  of  land  is  never 
bound  to  disclose  his  title  or  want  of  title.  The  plaintiff  must 
recover  on  the  strength  of  his  own  title,  not  on  the  weakness  of  his 
adversary's  title.  And  no  one  would  wish  to  disturb  these  settled 
rules  of  law.  But  it  does  not  follow  that  the  defendant  should  be 
permitted  to  put  the  plaintiff  to  unnecessary  trouble  and  expense 
by  implicitly  denying,  under  colour  of  this  plea  of  possession,  well- 
known  and  indisputable  facts.  The  plaintiff  must  set  out  his  title 
in  full  detail,  stating  each  separate  link.  (Philipps  v.  Philipps,  4 
Q.  B.  D.  127.)  Why  should  not  the  defendant  be  called  on  to 
admit  or  deny  expressly  each  of  these  allegations  ?  He  need  not 
disclose  his  own  title,  but  is  it  too  much  to  ask  him  to  admit, 
for  instance,  that  J.  S.,  some  common  ancestor,  died  in  1803?  If 
lie  were  made  to  admit  or  deny  expressly  each  link  in  the  plaintiff's 
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chain  of  title,  the  issue  would  be  narrowed  down  to  one  or  two 
simple  questions  of  fact,  or  perhaps  to  a  mere  point  of  law  as  to 
the  construction  of  a  deed  or  will,  which  could  be  taken  direct  to  a 
Divisional  Court  in  the  shape  of  a  special  case.  Some  facts  in  any 
event  would  be  admitted,  for  the  defendant  would  have  the  fear 
of  Order  XXI.  r.  9,  before  his  eyes ;  and  thus  expense  would  be 
saved.  Whereas  this  is  what  now  takes  place :  the  plaintiff  de- 
livers his  claim,  which  invariably  concludes  with  the  statement  that 
the  defendant  is  in  possession  and  refuses  to  deliver  up  possession 
to  the  plaintiff,  &c.  Then,  for  his  sole  defence,  the  defendant 
pleads  the  very  thing  which  the  plaintiff  has  already  said  against 
him,  viz.,  that  he  is  in  possession.  And  on  that  the  plaintiff  must 
join  issue,  thus  denying  in  his  Reply  the  fact  which  he  himself 
alleged  in  his  claim,  in  flat  defiance  of  rule  16  of  Order  XIX. 
And  the  parties  eventually  come  into  Court  apparently  to  try  as  the 
sole  issue  in  the  action  the  one  fact  on  which  they  are  both  agreed ! 

Special  Defences. 

"  The  defendant  must  raise  by  his  pleading  all  matters  which 
show  the  action  not  to  be  maintainable,  or  that  the  transaction 
is  either  void  or  voidable  in  point  of  law,  and  all  such  grounds 
of  defence  as  if  not  raised  would  be  likely  to  take  the  opposite 
party  by  surprise,  or  would  raise  issues  of  fact  not  arising  out 
of  the  preceding  pleadings,  as,  for  instance,  fraud,  Statute  of 
Limitations,  release,  payment,  performance,  faots  showing  ille- 
gality either  by  statute  or  common  law,  or  Statute  of  Frauds." 
(Order  XIX.  r.  15.) 

"  When  a  contract,  promise  or  agreement  is  alleged  in  any 
pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shall 
be  construed  only  as  a  denial  in  fact  of  the  express  contract, 
promise  or  agreement  alleged,  or  of  the  matters  of  faot  from 
which  the  same  may  be  implied  by  law,  and  not  as  a  denial 
of  the  legality  or  sufficiency  in  law  of  such  contract,  promise  or 
agreement,  whether  with  reference  to  the  Statute  of  Frauds  or 
otherwise."     (Order  XIX.  r.  20.) 

In  all  suoh  oases  the  fresh  facts  on  which  the  defence  is  based 
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must  be  specially  pleaded.  The  defendant  must,  moreover, 
distinctly  specify  in  his  pleading  any  condition  precedent,  the 
performance  or  occurrence  of  which  he  intends  to  contest ; 
otherwise  the  performance  or  occurrence  of  all  conditions  prece- 
dent necessary  to  establish  the  plaintiff's  case  will  be  admitted. 
(Order  XIX.  r.  14.    See  ante,  p.  81.) 

Illustrations. 

The  defenoe  that  a  contract  is  a  wager  within  the  Gaming  Act  of  1846, 
or  that  of  1892,  must  be  specially  pleaded ;  and  the  facts  which  are  relied 
on  to  bring  the  transaction  within  either  of  those  Acts  must  be  stated. 
Qrizewood  v.  Blane,  11  0.  B.  526;  21  L.  J.  0.  P.  46. 
Harmer  v.  Howe,  6  Maule  &  S.  146. 

A  surrender  must  be  specially  pleaded,  whether  it  was  by  deed  or  by 
operation  of  law :  in  the  latter  case  the  facts  must  be  stated  which  are 
alleged  to  constitute  such  a  surrender. 

Foquet  v.  Moor,  7  Ex.  870,  875 ;  22  L.  J.  Ex.  35. 

If  a  plaintiff  sues  in  a  representative  capacity,  the  defence  that  he  is 
not  such  executor  or  administrator  must  be  specially  pleaded.  If  it  is 
not,  the  objection  cannot  be  raised  at  the  trial. 

Hole  v.  Bradbury,  12  Ch.  D.  886 ;  48  L.  J.  Ch.  673. 

In  an  action  brought  by  a  solicitor  for  his  costs,  the  defence  that  he 
was  not  a  duly  qualified  practitioner  at  the  time  the  work  was  done  must 
be  specially  pleaded. 

Hill  and  Randall  y.  Sydney,  7  A.  &  E.  956. 

And  so  must  the  defence  that  he  did  not  deliver  a  signed  bill  of  costs  in 
accordance  with  sect.  37  of  the  6  &  7  Vict.  c.  73. 
Lane  y.  Olenny,  7  A.  &  E.  83. 

Plea  of  the  Statute  of  Frauds. 

"There  is  no  memorandum  in  writing  of  the  alleged  contract 
sufficient  to  satisfy  the  Statute  of  Frauds."  It  is  not  necessary  to 
plead  any  particular  section,  and  it  is  wiser  not  to  do  so.  For  if 
you  specify  sect.  4,  you  will  not  be  allowed  to  avail  yourself  of 
sect.  7,  unless  the  judge  will  give  you  leave  to  amend,  which  he 
refused  to  do  in  James  v.  Smith,  (1891)  1  Ch.  384  ;  39  W.  B.  396  ; 
63  L.  T.  524.  If  the  plaintiff  sues  on  a  written  contract,  and  then 
at  the  trial  seeks  to  rely  on  a  parol  agreement,  the  judge  should 
either  exclude  all  evidence  of  the  parol  agreement,  or  else  allow  the 
defendant  to  amend  by  pleading  the  Statute  of  Frauds.  (Brunning 
V.  Odhatns,  75  L.  T.  602.) 
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Plea  of  the  Statute  of  Limitations. 

"  The  plaintiff's  cause  of  action,  if  any,  did  not  accrue  within  six 
years  before  this  suit,  and  the  defendant  will  rely  on  the  Statute  21 
Jac.  I.  c.  16,  s.  3."  The  objection  that  the  action  is  brought  too 
late  must  be  raised  by  a  special  plea,  even  though  it  appear  on  the 
face  of  the  Statement  of  Claim.  This  was  decided  as  long  ago  as 
1636.     (Hawking*  v.  Billhead,  Cro.  Car.  404.) 

It  is  otherwise,  however,  in  an  action  for  the  recovery  of  land. 
There,  if  the  defendant  be  in  possession  of  the  premises,  he  need  not 
plead  the  Statute  of  Limitations  at  all;  for  it  is  not  an  equitable 
defence.  If,  however,  he  likes  to  plead  the  statute,  he  should  do 
so  in  this  form : — "  The  plaintiff's  alleged  claim  was  and  is  barred 
by  the  Real  Property  Limitation  Act,  1874,  and  the  plaintiff's  right 
and  title  (if  any)  to  the  land  were  extinguished  by  virtue  of  that 
Act  and  the  3  &  4  Will.  IV.  c.  27,  s.  34."  (See  Dawkins  v.  Lord 
Penrhyn}  6  Ch.  D.  323 ;  4  App.  Cas.  59,  64.) 

Payment. 
A  plea  of  payment  should  state  that  the  payment  relied  on  was 
made  before  action,  and  give  the  date  and  amount  of  each  instal- 
ment, if  money  was  paid  on  more  than  one  occasion.  There  is  no 
need,  however,  for  a  defendant  to  plead  that  he  paid  the  plaintiff 
before  action  any  sums  for  which  credit  is  specifically  given  by  the 
plaintiff  in  the  Statement  of  Claim  or  in  any  particulars ;  because 
the  plaintiff,  in  such  cases,  is  considered  as  suing  only  for  the 
balance  claimed  beyond  the  amount  credited;  and  all  pleas  will  be. 
taken  as  addressed  to  such  balance. 

Accord  and  Satisfaction. 

There  must  be  both.  Neither  an  accord  without  satisfaction,  nor 
satisfaction  without  an  accord,  will  constitute  a  defence.  An  accord 
and  satisfaction  made  by  a  third  party  on  the  defendant's  behalf, 
and  accepted  by  the  plaintiff  in  discharge,  will  be  a  bar  to  the 
action.  {Jones  v.  Broadhurst,  9  C.  B.  173.)  This  defence  could  not 
formerly  be  pleaded  to  a  claim  on  a  bond  or  other  specialty; 
because  there  was  a  maxim  that  a  contract  under  seal  could  only  be 
discharged  by  performance  or  some  other  contract  under  seal.  But. 
now  an  accord  and  satisfaction  is  an  answer  to  an  action  on  a 
specialty  debt.  {Steeds  v.  Steeds,  22  Q.  B.  D.  537 ;  58  L.  J.  Q.  B, 
302.)    See  Precedent,  No.  83. 
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Lien. 

This  defence  must  be  specially  pleaded,  for  it  admits  the  plaintiffs 
property  in  the  goods  he  seeks  to  recover,  but  states  a  good  reason 
why  he  should,  for  the  time,  be  deprived  of  the  possession  of  them. 
It  is  thus  a  plea  in  confession  and  avoidance.  Where  it  is  pleaded, 
the  master  may  order  the  goods  to  be  given  up  to  the  plaintiff  on 
his  paying  into  Court,  to  abide  the  event  of  the  action,  the  full  sum 
claimed  by  the  defendant  as  the  amount  of  his  lien,  together  with  a 
further  sum  for  interest  and  costs.  (Order  L.  r.  8;  and  see 
Gebruder  Naf  v.  Ploton,  25  CJ.  B.  D.  13;  59  L.  J.  Q.  B.  371 ;  38 
W.  E.  566 ;  63  L.  T.  328.) 

Equitable  Defences. 

Equitable  defences  may  now,  of  course,  be  pleaded  in  the 
Queen's  Bench  Division.  And  so  may  equitable  counterclaims, 
e.g.,  for  specific  performance,  or  rescission  or  rectification  of  an 
agreement.  (See  Precedent,  No.  82.)  "If  any  defendant  claims 
to  be  entitled  to  any  equitable  estate  or  right,  or  to  relief  upon 
any  equitable  ground  against  any  deed,  instrument,  or  contract, 
or  against  any  right,  title,  or  claim  asserted  by  any  plaintiff 
or  petitioner  in  such  cause  or  matter,  or  alleges  any  ground 
of  equitable  defence  to  any  claim  of  the  plaintiff  or  petitioner  in 
such  cause  or  matter,  the  said  Courts  respectively,  and  every  judge 
thereof,  shall  give  to  every  equitable  estate,  right,  or  ground  of 
relief  so  claimed,  and  to  every  equitable  defence  so  alleged,  such 
and  the  same  effect  by  way  of  defence  against  the  claim  of  such 
plaintiff  or  petitioner,  as  the  Court  of  Chancery  ought  to  have  given 
if  the  same  or  the  like  matters  had  been  relied  on  by  way  of  defence 
in  any  suit  or  proceeding  instituted  in  that  Court  for  the  same  or  the 
like  purpose  before  the  passing  of  this  Act."  (Judicature  Act, 
1873,  s.  24,  sub-s.  2.  And  see  Mostyn  v.  West  Mostyn  Coal  and 
Iron  Co.,  Limited,  1  0.  P.  D.  145 ;  45  L.  J.  C.  P.  401 ;  24  W.  K. 
401 ;  34  L.  T.  325.)  Equitable  defences  must  be  pleaded  fully 
(Sutcliffe  v.  James,  40  L.  T.  875  ;  Heap  v.  Marris,  2  Q.  B.  D.  630 ; 
46  L.  J.  Q.  B.  761),  even  in  actions  for  the  recovery  of  land. 

Settled  Account. 

4 

A  settled  account  is  a  statement  of  the  accounts  between  two. 
parties  which  is  agreed   to  and   accepted   by  both  as  correct. 
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It  must  be  in  writing ;  and  it  most  be  final,  that  is,  it  must  show 
clearly  what  balance  is  due,  or  that  no  balance  is  due.  An  informal 
release  of  all  demands  may  be  a  settled  account.  The  fact  that  it  is 
stated  with  the  qualification  "  errors  excepted  "  will  not  prevent  its 
being  a  good  settled  account.  It  is  not  enough  for  the  accounting 
party  merely  to  deliver  his  account ;  there  must  be  some  evidence 
that  the  other  party  accepted  it  as  correct.  But  such  acceptance 
need  not  be  express ;  contemporaneous  or  subsequent  conduct  may 
amount  to  a  sufficient  acquiescence.  (Clark v.  Olennie,  8  Stark.  10 ; 
Irvine  v.  Young,  1  Sim.  &  St.  333.)  The  fact  that  the  accounting 
party  delivered  up  his  vouchers  to  the  other  party  is  evidence  that 
both  regarded  the  settlement  as  final 

The  plea  of  a  settled  account  is  a  good  defence  to  a  claim  for 
an  account ;  and  if  coupled  with  an  allegation  that  the  balance  shown 
by  such  account  had  before  action  been  paid  to  the  plaintiff,  it  is  also 
a  good  defence  to  an  action  for  money  received  by  the  defendant  to 
the  use  of  the  plaintiff.  In  reply  to  such  a  plea,  however,  the  plain- 
tiff may  allege  that  the  settlement  ought  to  be  set  aside,  because 
tho  account  contains  errors  of  such  a  kind,  or  to  such  an  extent, 
that  it  would  be  inequitable  to  hold  him  bound  by  it.  He  must,  in 
his  Reply  or  other  pleading,  specify  the  errors  upon  which  he  relies 
(Parkinson  v.  Hanbury,  L.  E.  2  H.  L.  1,  19) ;  and  if  he  contends 
that  such  errors  were  made  fraudulently,  this  must  also  be  dearly 
stated.  If  he  succeeds  in  proving  fraud,  the  account  will  be  wholly 
set  aside,  and  the  defendant  must  account  de  novo  for  every  penny 
which  he  has  received.  The  same  result  will  follow  where  there  is 
no  fraud,  if  a  considerable  number  of  errors  is  shown  in  the  account. 
Indeed,  if  the  parties  stand  to  each  other  in  a  fiduciary  relation- 
ship (e.g.,  as  solicitor  and  client,  trustee  and  cestui  que  trust,  guardian 
and  ward),  the  plaintiff  need  only  prove  one  "  grave  or  substantial 
error,"  and  the  account  will  be  taken  as  though  there  had  been  no 
settlement.  (Per  Davey,  L.  J.,  in  In  re  Webb,  (1894)  1  Ch.  pp. 
83 — 86.)  Where  there  is  no  such  relationship,  and  no  fraud,  and 
the  plaintiff  cannot  prove  any  large  number  of  errors,  he  will 
probably  only  obtain  leave  to  "surcharge  and  falsify,"  as  it  is  called. 
Proof  of  one  "  definite  and  important  error  "  will  entitle  him  to  this. 
(Parkinson  v.  Hanbury,  L.  E.  2  H.  L.  1,  19.)  It  means  that  the 
account  stands  for  what  it  is  worth  ;  but  that  either  party  may  try 
and  amend  it,  either  by  adding  items  in  his  favour  which  were 
wrongly  omitted  (that  is,  surcharging),  or  by  striking  out  items 
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against  himself  which  were  wrongly  inserted  (that  is,  falsifying). 
Whether  an  account  shall  be  opened,  or  leave  only  given  to  surcharge 
and  falsify,  is  a  matter  entirely  in  the  discretion  of  the  Court ;  and 
whenever  one  party  is  allowed  to  surcharge  and  falsify,  the  other 
may  do  so  too.  (See  Williamson  v.  Barbour,  9  Ch.  D.  529,  532 ; 
Oething  v.  KeighUy,  ib.  547.) 

Release. 

This  defence  must  be  specially  pleaded.  (Order  XIX.  r.  15.) 
If  one  of  several  joint  creditors  releases  the  debtor,  all  the  other 
creditors  are  barred,  unless  the  release  was  obtained  fraudulently 
and  by  collusion.  So  the  release  of  one  joint  debtor  releases  all 
who  are  jointly  liable  with  him,  unless  the  right  to  release  one 
without  discharging  the  others  was  expressly  reserved.  But  where 
the  liability  is  several,  the  release  of  one  does  not  affect  the  others, 
except  possibly  in  the  case  of  co-sureties.  If  the  right  of  one  co- 
surety to  contribution  be  taken  away  by  a  release  given  to  another 
co-surety,  both  are  discharged.  ( Ward  v.  National  Bank  of  New 
Zealand,  8  App.  Cas.  755 ;  52  L.  J.  P.  0.  65.)    See  p.  126. 

Fraud. 

Where  fraud  is  intended  to  be  charged,  it  must  be  distinctly 
charged,  and  its  details  specified.  General  allegations,  however 
strong,  are  insufficient  to  amount  to  an  averment  of  fraud  of 
which  any  Court  ought  to  take  notice.  {WaUinyford  v.  Mutual 
Society,  5  App.  Cas.  697 ;  50  L.  J.  Q.  B.  49 ;  Lawrance  v.  Lord 
Norreys,  15  App.  Cas.  221  ;  59  L.  J.  Ch.  681.)  Counsel  must 
insist  on  being  fully  instructed  before  placing  a  plea  of  fraud  on 
the  record.  Such  a  plea  should  never  be  drafted  on  insufficient 
material,  nor  without  a  marginal  note  warning  the  defendant  that 
by  adopting  such  an  aggressive  line  of  defence  he  may  double 
or  treble  the  amount  of  damages  which  he  may  ultimately  have 
to  pay. 

Justification  in  Libel  and  Slander. 

This  also  is  a  most  dangerous  plea,  and  should  never  be  placed 
on  the  record  without  careful  consideration  of  the  sufficiency  of  the 
evidence  by  which  it  is  to  be  supported.  For  particulars  will  pro- 
bably be  ordered  (see  ante,  p.  120) ;  and  at  the  trial  the  strictest 
proof  will  be  required  (see  Leyman  v.  Latimer,  3  Ex.  D.  15,  852 ; 
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47  L.  J.  Ex.  470  ;  25  W.  B.  751 ;  26  W.  E.  305  ;  37  L.  T.  360, 
819).  And  if  the  plea  be  not  proved,  the  defendant's  persistence 
in  the  charge  is  some  evidence  of  malice,  and  will  always  tend  to 
aggravate  the  damages  given  against  him.  The  defence  cannot  be 
raised  without  a  special  plea ;  and  counsel  should  never  draw  such 
a  plea  without  express  instructions ;  and  even  then  should  always 
caution  the  defendant  as  to  the  risk  he  runs.  As  to  justifying  only 
a  portion  of  the  words,  see  ante,  p.  84. 

Where  it  appears  from  the  Statement  of  Claim  that  the  defendant 
did  not  make  a  direct  charge  himself,  but  only  repeated  what  A. 
said,  a  general  plea  that  the  words  are  true  will  be  insufficient. 
{Duncan  v.  Thwaites,  3  B.  &  0.  556.)  The  defendant  must  plead 
and  prove  not  only  that  A.  said  so,  but  in  addition  that  what  A. 
said  was  true.  He  cannot  plead  that  other  words  not  set  out  in  the 
Statement  of  Claim  are  true.  (Rassam  v.  Budge,  (1893)  1  Q.  B. 
571 ;  62  L.  J.  Q.  B.  312 ;  41  W.  B.  377 ;  68  L.  T.  717.) 

Privilege. 

Formerly,  it  was  unnecessary  specially  to  plead  privilege ;  this 
defence  was  available  under  the  plea  of  Not  Guilty,  as  it  still  is  in 
criminal  cases.  (Lillie,  v.  Price,  5  A.  &  E.  645.)  But  since  the 
Judicature  Act  privilege  must  be  specially  pleaded,  and  facts  and 
circumstances  must  also  be  stated  showing  why  and  how  the  occa- 
sion is  privileged.  (Order  XIX.  rr.  4,  15;  Spackman  v.  Gibney, 
Ex.  D.  (not  reported) ;  Simmonds  v.  Dunne,  Ir.  E.  5  C.  L.  358.) 
Any  plea  which  wears  a  doubtful  aspect,  which  may  be  either  a  jus- 
tification, or  a  mere  traverse,  or  a  plea  of  privilege,  will  be  struck 
out  at  chambers  as  embarrassing.  (Carr  v.  Duckett,  5  H.  &  N.  783 ; 
29  L.  J.  Ex.  468  ;  Brembridge  v.  Latimer,  12  W.  E.  878  ;  10  L.  T. 
816  ;  VKeefe  v.  Cardinal  Cullen,  Ir.  E.  7  C.  L.  319.) 

Rescission. 

This  must  be  specially  pleaded.  It  is  a  useful  plea  in  an  action 
of  breach  of  promise  of  marriage.     See  Precedent,  No.  74. 

Former  Proceedings. 

That  the  plaintiff  brought  a  previous  action  and  recovered 
damages  against  the  same  defendant  for  the  same  cause  of  action 
is  a  bar  to  any  subsequent  action,  even  though  fresh  damage  has 
since  arisen  from  the  defendant's  unlawful  act ;  for  the  jury  in  the 
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former  action  must  be  taken  to  have  assessed  the  damages  once  for 
all,  and  the  probability  or  possibility  that  this  subsequent  damage 
would  follow  should  have  been  submitted  to  their  consideration 
then.  Whether  there  is  not  an  exception  to  this  rule  in  the  case 
where  damage  is  essential  to  the  cause  of  action,  was  much  discussed 
in  Barley  Main  Colliery  Co.  v.  Mitchell  (11  App.  Oas.  127;  55 
L.  J.  Q.  B.  529  ;  54  L.  T.  882),  and  Lord  Blackburn  unfortunately 
differed  from  Lord  Bramwell  (11  App.  Cas.  pp.  143,  145).  I  think, 
however,  after  the  decision  in  that  case,  the  better  opinion  is  that 
a  second  action  will  lie  for  fresh  special  damage,  in  cases  where 
special  damage  is  part  of  the  cause  of  action. 

So,  too,  a  previous  recovery  against  another  person  may  be  a  bar 
to  the  present  action,  if  the  former  defendant  was  jointly  concerned 
with  the  present  defendant  in  the  very  cause  of  action  now  sued  on. 
Thus,  if  A.  and  B.  be  in  partnership,  a  previous  judgment  recovered 
against  A.  would  be  a  bar  to  any  action  against  B.  for  the  same 
cause  of  action,  even  though  the  judgment  obtained  in  the  prior 
action  be  not  satisfied.  {Brown  v.  Wootton,  Cro.  Jac.  73  ;  Yelv.  67 ; 
King  v.  Hoare,  13  M.  &  W.  494,  504  ;  Brinsmead  v.  Harrison,  L.  R. 
7  C.  P.  547 ;  41  L.  J.  C.  P.  190 ;  20  W.  R.  784 ;  27  L.  T.  99 ; 
Munster  v.  Cox,  10  App.  Cas.  680  ;  53  L.  T.  474  ;  Houston  v.  Sligo, 
29  Ch.  D.  448  ;  52  L.  T.  96  ;  Hammond  v.  Schojield,  (1891)  1  Q.  B. 
453.)  But  this  is  only  because  they  ought  to  have  been  sued  jointly, 
and  could,  even  before  the  Judicature  Act,  have  been  so  sued. 
Where  two  are  severally  liable,  judgment  against  one  is  no  bar  to 
an  action  against  the  other. 

So,  if  the  former  action  was  unsuccessful,  this  will  also  be  a  bar 
to  the  action;  unless,  indeed,  the  plaintiff  lost  the  former  action 
only  on  some  technical  ground,  and  the  judge,  in  giving  judgment 
against  him,  expressly  declared  that  it  was  to  have  only  the  effect 
of  a  nonsuit  at  common  law,  and  that  he  might  bring  a  second 
action. 

The  defence  of  res  judicata  cannot  be  raised  unless  it  is  specially 
pleaded  in  the  Defence.  (Edevain  v.  Cohen,  43  Ch.  D.  187 ;  38 
W.  R.  8,  177 ;  62  L.  T.  17.)  And  it  must  be  clear  that  the  cause 
of  action  is  the  same  in  both  actions.  (See  Serrao  v.  Noel,  15 
Q.  B.  D.  549.) 

Where,  for  any  reason,  the  strict  defence  of  res  judicata  is  not 
applicable  {e.g.,  where  the  actions  are  not  between  precisely  the 
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same  parties  or  persons  suing  in  the  same  capacity),  still,  if  the 
plaintiff  is  "suing  substantially  by  virtue  of  the  same  alleged  title," 
or  if  the  issues  raised  in  the  second  action  are  identical  with  those 
decided  in  the  first,  the  Court  will  stay  the  second  action,  at  all 
events  until  the  costs  of  the  first  action  are  paid.  (Martin  v.  Earl 
Beauchamp,  25  Ch.  D.  12  ;  Mac  Doug  all  v.  Knight,  25  Q.  B.  D.  1 ; 
M{Cabe  v.  Bank  of  Ireland,  14  App.  Cas.  413.) 

Estoppel. 

An  estoppel  must  always*  be  specially  pleaded,  unless  it  appears 
on  the  face  of  the  adverse  pleading,  when  it  is  ground  for  an 
objection  in  point  of  law.  It  cannot  be  pleaded  by  a  stranger  to 
the  estoppel.  (Butts  v.  Bilke,  4  Price,  240.)  A  plea  of  estoppel 
should  state  the  facts  on  which  the  party  pleading  relies  as  con- 
stituting the  estoppel,  and  should  also  specify  the  allegations  which 
it  is  alleged  the  other  party  is  precluded  from  proving.  A  plea  of 
estoppel  must  always  be  drafted  with  great  care  and  particularity. 
It  is  one  of  those  pleas  of  which  it  was  said  in  former  days  that  it 
"must  be  of  certain  intent  in  every  particular,"  i.e.,  it  must  meet 
and  exclude  by  anticipation  every  possible  answer  of  the  adversary. 

Plea  in  Abatement. 

There  was  only  one  other  plea  in  which  certainty  was  required  in 
every  particular ;  and  that  was  a  plea  in  abatement.  The  judges 
were  formerly  very  strict  over  such  a  plea,  as  may  be  seen  from  the 
decision  in  Digby  v.  Alexander,  8  Bing.  416,  ante,  p.  91.  But  now, 
by  Order  XXI.  r.  20,  "  No  plea  or  defence  shall  be  pleaded  in 
abatement."  If  the  defendant  considers  that  the  proper  parties  are 
not  before  the  Court,  his  remedy  is  to  take  out  a  summons  under 
Order  XIII.  r.  12,  to  add  or  strike  out  or  substitute  a  plaintiff  or  a 
defendant.  (Kendall  v.  Hamilton,  4  App.  Cas.  504  ;  48  L.  J.  C.  P. 
705 ;  28  W.  E.  97  ;   41  L.  T.  418.)     If,  for  instance,  the  plaintiff 

*  It  was  formerly  held  that  an  estoppel  by  record  or  deed  must  be 
specially  pleaded,  or  it  would  not  be  available  {Bowman  v.  Rostron^  2  A. 
&  E.  295,  n.) ;  but  that  an  estoppel  in  pais  might  be  given  in  evidence 
without  being  specially  pleaded.  (Freeman  v.  Coohey  2  Exch.  654; 
Phillips  v.  Im  Thurn,  18  C.  B.  N.  S.  400.)  But  now  it  is,  I  think,  clear 
that  the  facts  which  are  said  to  amount  to  an  estoppel  of  any  kind  are 
material  facts,  and  should  be  specially  pleaded. 
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sues  the  defendant  alone  for  a  debt  due  from  his  firm,  lie  should 
apply  to  have  his  partners  joined  as  co-defendants,  if  they  are  still 
alive  and  within  jurisdiction.  And  in  every  case  where  a  plea  in 
abatement  in  respect  of  non-joinder  of  a  defendant  could  formerly 
have  been  pleaded  with  success  the  defendant  should  (subject  to 
the  rules  as  to  one  or  more  persons  representing  all  the  parties, 
such  as  Order  XYI.  rr.  9  and  37)  take  out  a  summons  to  add  the 
party  who  ought  to  have  been  joined,  the  action,  where  necessary, 
being  in  the  meantime  stayed.  (Pilley  v.  Robinson,  20  Q.  B.  D. 
155;  57  L.  J.  Q.  B.  54;  36  W.  R.  269;  58  L.  T.  110.)  On  a 
summons  to  join  a  defendant,  the  Court  will  still  be  guided  by  the 
principles  on  which  before  the  Judicature  Act  a  plea  in  abatement 
would  have  been  held  good  or  bad.  (  Wilson,  Sons  Sf  Co.  v.  Balcarres 
Brook  Steamship  Co.,  Limld.,  (1893)  1  Q.  B.  422 ;  62  L.  J.  Q.  B. 
245  ;  41  W.  R.  486 ;  68  L.  T.  312.)  But  not  necessarily  so  where 
the  defendant  asks  to  have  a  plaintiff  joined  {Roberts  v.  Holland, 
(1893)  1  Q.  B.  665  ;  41  W.  R.  494)  ;  for  a  fresh  plaintiff  cannot  be 
added  without  his  consent  in  writing.     (Order  XYI.  r.  11.) 

Matter  arising  since  Writ. 

"  Any  ground  of  defence  which  has  arisen  after  action  brought, 
but  before  the  defendant  has  delivered  his  Defence,  and  before  the 
time  limited  for  his  doing  so  has  expired,  may  be  raised  by  the 
defendant  in  his  Defence,  either  alone  or  together  with  other 
grounds  of  defence."     (Order  XXTV.  r.  1.) 

"  Where  any  ground  of  defence  arises  after  the  defendant  has 
delivered  a  Defence,  or  after  the  time  limited  for  his  doing  so  has 
expired,  the  defendant  may  within  eight  days  after  such  ground  of 
defence  has  arisen,  or  at  any  subsequent  time  by  leave  of  the  Court 
or  a  judge,  deliver  a  further  Defence  setting  forth  the  same." 
(Order  XXTV.  r.  2.) 

"Whenever  any  defendant  in  his  Defence,  or  in  any  further 
Defence  as  in  the  last  rule  mentioned,  alleges  any  ground  of  defence 
which  has  arisen  after  the  commencement  of  the  action,  the  plaintiff 
may  deliver  a  confession  of  such  defence  (which  confession  may  be 
in  the  Form  No.  5  of  R.  S.  C,  Appendix  B.,  with  such  variations 
as  circumstances  may  require),  and  may  thereupon  sign  judgment 
for  his  costs  up  to  the  time  of  the  pleading  of  such  defence,  unless 
the  Court  or  a  judge  shall  either  before  or  after  the  delivery  of 
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such  confession  otherwise  order."  (Order  XXTV.  r.  3 ;  and  see 
Houghton  v.  Tottenham  Rail.  Co.,  (1892)  W.  N.  88.) 

In  olden  times  when  the  pleadings  were  each  entered  separately 
on  the  record,  every  entry  after  the  first  one  was  called  a  continuance. 
When  the  matter  of  defence  arose  after  writ,  but  before  plea  or 
continuance,  it  was  said  to  be  pleaded  "  to  the  further  maintenance  " 
of  the  action.  When  it  arose  after  plea  or  continuance,  it  was 
called  a  plea  of  puis  darrein  continuance — since  the  last  continuance. 
(See  1  H.  &  C.  697.) 

Tender. 

"The  defendant,  before  action,  to  wit,  on  March  23rd,  1897, 

tendered  to  the  plaintiff  the  sum  of  £ ,  which  the  plaintiff 

claims  in  this  action,  but  the  plaintiff  then  refused  to  accept  it. 

And  the  defendant  now  brings  the  said  sum  of  £ into  Court 

ready  to  be  paid  to  the  plaintiff."  A  plea  of  tender  must  show 
that  the  tender  was  before  action  (62  L.  T.  151);  and  the  sum 
alleged  to  have  been  tendered  must  be  brought  into  Court.  (Order 
XXII.  r.  3.)  This  plea  cannot  strictly  be  pleaded  to  actions  for 
unliquidated  damages,  whether  sounding  in  contract  or  in  tort 
{Dearie  v.  Barrett,  2  A.  &  E.  82 ;  Davys  v.  Richardson,  21  Q.  B.  D. 
202),  unless  there  be  some  special  statutory  provision  enabling  a 
defendant  to  tender  amends.  But  there  is  a  difference  between  a 
payment  into  Court  with  a  mere  denial  of  liability,  and  a  payment 
into  Court  with  a  plea  of  tender.  A  tender  is  a  defence  proper  in 
the  Queen's  Bench  Division.  {The  Mona,  (1894)  P.  at  p.  268.) 
Hence,  if  the  plaintiff  take  out  of  Court  under  Order  XXII.  r.  7,  in 
satisfaction  of  his  claim,  money  paid  in  with  a  plea  of  tender,  he 
will  not  be  entitled  to  his  costs,  ( Griffiths  v.  Ystradyfodwg  School 
Board,  24  Q.  B.  D.  307  ;  59  L.  J.  Q.  B.  116 ;  38  W.  E.  425.) 

Payment  into  Court. 

If  the  defendant  has  no  case,  and  the  damages  claimed  are  un- 
liquidated, it  is  sometimes  the  best  plan  {e.g.,  in  some  actions  of 
breach  of  promise  of  marriage)  to  put  in  no  defence  at  all,  but  to  let 
judgment  go  by  default.  The  damages  will  then  be  assessed  by  a 
sheriff's  jury,  who  do  not,  as  a  rule,  take  an  extravagant  view  of 
the  case,  and  less  publicity  attends  a  hearing  before  the  sheriff. 
But  in  other  cases  it  is  better  for  a  defendant  who  has  no  defence  to 
pay  money  into  Court  as  amends.    This  he  can  do  at  any  stage  of 
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the  action,  and  the  earlier  the  better.  "Whenever  such  payment  is 
made  before  Defence,  the  defendant  must  give  the  plaintiff  a  notice 
in  Form  No.  3  of  E.  8.  0.,  Appendix  B. 

Payment  into  Court  is  not  strictly  a  defence;  it  is  rather  an 
attempt  at  a  compromise.  No  such  plea  was  known  to  the  common 
law;  it  is  entirely  the  creature  of  statute.  In  1834  payment  into 
Court  was  permitted  in  actions  of  contract ;  in  1844  in  actions  of 
newspaper  libel ;  in  1852  in  some  actions  of  tort.  But  in  1875  pay- 
ment into  Court  was  for  the  first  time  permitted  generally  in  all 
actions.  And  in  all  actions  except  libel  and  slander,  a  defendant  is 
now  allowed  to  deny  all  liability,  while,  at  the  same  time,  he  pays 
money  into  Court.  Unless,  however,  the  defendant,  on  paying 
money  into  Court,  expressly  denies  liability,  such  payment  is 
considered  to  admit  the  plaintiffs  claim  (Order  XXII.  r.  1)  to  the 
extent  of  the  amount  so  paid  in  {Kingham  v.  Robins,  5  M.  &  W.  94 ; 
Hennellv.  Davies,  (1893)  1  Q.  B.  367) ;  the  plaintiff  can  have  the 
money  so  paid  in  paid  out  to  him  at  his  request  (r.  5) ;  and  the 
defendant  cannot  subsequently  deliver  any  Defence  denying  liability. 
(Dumbeltony.  Williams,  76  L.  T.  81.)  But  if  the  defendant  expressly 
denies  liability  when  he  pays  the  money  into  Court,  the  plaintiff 
must  either  accept  the  money  in  full  satisfaction  of  his  claim,  and 
have  his  costs  taxed  up  to  date,  or  go  on  with  the  action  at  the 
risk  of  having  to  pay  costs,  if  he  recover  less  than  the  sum  paid  in. 
If  he  goes  on  with  the  action,  the  money  remains  in  Court  till  the 
trial.  Hence,  if  the  defendant  pays  money  into  Court  at  all,  he 
should  pay  in  a  good  round  sum,  generally  twice  as  much  as  he 
himself  thinks  the  plaintiff  is  entitled  to.  The  jury  will  find  their 
verdict  without  reference  to  the  amount  paid  in ;  indeed  neither  the 
fact  that  money  has  been  paid  into  Court  nor  the  amount  paid  in, 
may  now  be  mentioned  to  them.  (Order  XXII.  r.  22.)  This  rule 
is  "most  salutary  and  has  worked  well."  {Per  Lopes,  L.J.,  in 
Williams  v.  Goose,  (1897)  1  Q.  B.  at  p.  473.) 

"  Payment  into  Court  shall  be  signified  in  the  Defence,  and  the 
claim  or  cause  of  action  in  satisfaction  of  which  such  payment  is 
made  shall  be  specified  therein."  (Order  XXII.  r.  2 ;  Rowe  v. 
Kelly,  59  L.  T.  139 ;  (1888)  W.  N.  141.)  But  though  the  cause  of 
action  may  consist  of  several  items,  still  the  defendant  is  entitled  to 
pay  money  into  Court  generally  to  that  cause  of  action.  He  will 
not,  as  a  rule,  be  ordered  to  deliver  particulars,  specifying  how 
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much  he  has  paid  in  to  each  item,  or  even  in  respect  of  which  items 
the  payment  is  made.  (Paraire  v.  Loibl,  49  L.  J.  C.  P.  481 ;  43 
L.  T.  427 ;  Ocean  Marine  Steamship  Co.  v.  Ocean  Marine  Insurance 
Co.,  2  Times  L.  E.  425 ;  Orient  Steam  Navigation  Co.  v.  Ocean 
Marine  Insurance  Co.,  34  W.  E.  442.)  Nor  will  such  general  pay- 
ment amount  to  an  admission  that  something  is  due  on  every  item. 
(Steavenson  v.  Berwick,  1  Q.  B.  154 ;  Hennell  v.  Davies,  (1893) 
1  ft.  B.  367 ;  62  L.  J.  Q.  B.  220 ;  41  W.  E.  284 ;  68  L.  T.  220.) 
Observe,  however,  that  "in  an  action  on  a  bond  under  the  statute 
8  &  9  Will.  HI.  c.  11  (see  ante,  p.  188),  payment  into  Court  shall  be 
admissible  to  particular  breaches  only,  and  not  to  the  whole  action." 
(Order  XXII.  r.  1.) 

If  the  defendant  has,  before  Defence,  paid  money  into  Court 
under  Order  XIV.,  he  can  now  appropriate  the  whole,  or  such  part 
as  he  thinks  fit,  of  such  money  to  the  satisfaction  of  the  plaintiff's 
claim.  (Order  XXH.  r.  11.)  A  special  form  of  plea  is  necessary  in 
this  case:  "The  defendant  does  not  admit  that  he  is  under  any 
liability  to  the  plaintiff,  but  he  has  paid  into  Court  the  sum  of 

£ ,  pursuant  to  the  order  of  Master  Walton,  dated  May  15th, 

1891,  and  made  under  Order  XIV.  And  he  now  appropriates  that 
sum  to  the  satisfaction  of  the  whole  of  the  plaintiffs  claim  in  this 
action,  which  he  says  it  is  sufficient  to  satisfy." 

Payment  into  Court  in  Actions  of  Libel  and  Slander. 

In  actions  of  libel  and  slander,  however,  a  defendant  is  not 
allowed  to  pay  money  into  Court  at  all,  if  he  at  the  same  time  deny 
liability.  In  those  actions,  if  he  pays  money  into  Court  at  all,  he 
must  do  so  "by  way  of  satisfaction,  which  shall  be  taken  to  admit 
the  claim  or  cause  of  action  in  respect  of  which  the  payment  is 
made."  (Order  XXH.  r.  1.)  This  exception  was  made  in  1883; 
the  reason  for  it  is  not  obvious. 

Where,  however,  the  words  are  defamatory  in  their  natural  and 
obvious  meaning,  and  the  plaintiff  by  his  innuendo  puts  on  them  a 
more  defamatory  meaning,  the  defendant  may  traverse  the  innuendo 
and  at  the  same  time  pay  money  into  Court,  provided  he  makes  it 
clear  that  the  money  is  paid  in  to  the  words  without  the  alleged 
meaning ;  as  such  a  traverse  is  not  in  that  case  "  a  defence  denying 
liability."  [Mackay  v.  Manchester  Press  Co.,  54  J.  P.  22  ;  6  Times 
L.  E.  16 )  and  see  the  judgment  of  Lord  Esher,  M.  E.,  in  Davis  v. 
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THlling,  8  Times  L.  E.  at  p.  59.)    The  form  of  such  a  plea  is  given 
post,  Precedent,  No.  93. 

Lord  Campbell's  Act. 

The  same  rule  applies  where  the  case  falls  within  sect.  2  of  Lord 
Campbell's  Act.  Money  must  be  paid  into  Court  by  way  of  amends 
at  the  time  any  plea  under  that  section  is  delivered,  or  it  will  be 
treated  as  a  nullity.  (8  &  9  Yict.  c.  75,  s.  2.)  Hence  no  defence 
denying  liability  can  now  be  joined  with  such  a  plea. 

It  was  formerly  the  law  that  the  defendant's  admission  of  liability 
under  this  section  was  conditional,  and  not  absolute.  (See  per 
Pollock,  C.  B.,  in  La/one  v.  Smith,  4  H.  &  N.  at  p.  159 ;  and  per 
Channell,  £.,  in  Jones  v.  Mackie,  L.  R.  3  Ex.  at  p.  3.)  At  the  time 
those  cases  were  decided,  money  could  not  be  paid  into  Court  in  any 
action  of  libel,  except  under  Lord  Campbell's  Act.  Then  from  1875 
to  1879,  money  could  be  paid  into  Court  in  an  action  brought  for  a 
libel  in  a  newspaper  in  two  ways,  either  under  Lord  Campbell's 
Act,  or  under  the  Judicature  Act.  But  in  1879  the  portion  of  Lord 
Campbell's  Act  which  enabled  a  defendant  to  pay  money  into  Court 
was  repealed;  and  from  that  time  forward  money  could  only  be 
paid  into  Court  under  the  Judicature  Act.  There  is  no  other  way. 
Then,  as  we  have  seen,  in  1883,  Order  XXII.  r.  1  was  altered  and 
framed  in  its  present  form ;  under  which  the  payment  of  any  money 
into  Court  in  any  action  of  libel  or  slander  "  shall  be  taken  to  admit 
the  claim  or  cause  of  action  in  respect  of  which  the  payment  is 
made."  It  follows,  therefore,  that  a  payment  into  Court  in  an 
action  of  libel  or  slander,  whether  accompanied  by  a  plea  under 
Lord  Campbell's  Act  or  not,  is  an  absolute  admission  of  liability, 
and  that  the  above  cases  are  no  longer  law. 

Set- Off  and  Counterclaim. 
"A  defendant  in  an  action  may  set  off,  or  set  up  by  way  of 
counterclaim  against  the  claims  of  the  plaintiff,  any  right  or  claim, 
whether  such  set-off  or  counterclaim  sound  in  damages  or  not,  and 
such  set-off  or  counterclaim  shall  have  the  same  effect  as  a  cross- 
action,  so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in 
the  same  action,  both  on  the  original  and  on  the  cross-claim.  But 
the  master  may,  on  the  application  of  the  plaintiff  before  trial,  if  in 
his  opinion  such  set-off  or  counterclaim  cannot  be  conveniently 
disposed  of  in  the  pending  action,  or  ought  not  to  be  allowed, 
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refuse  permission  to  the  defendant  to  avail  himself  thereof.7' 
(Order  XIX.  r.  3.)  It  is  no  longer  necessary  to  have  recourse  to 
any  cross-action. 

"Where  any  defendant  seeks  to  rely  upon  any  grounds  as  sup- 
porting a  right  of  counterclaim,  he  shall,  in  his  Statement  of 
Defence,  state  specifically  that  he  does  so  by  way  of  counterclaim.,, 
(Order  XXI.  r.  10.) 

"  If  in  any  case  in  which  the  defendant  sets  up  a  counterclaim 
the  action  of  the  plaintiff  is  stayed,  discontinued,  or  dismissed, 
the  counterclaim  may,  nevertheless,  be  proceeded  with."  (Order 
XXI.  r.  16.) 

"  Where  in  any  action  a  set-off  or  counterclaim  is  established  as 
a  defence  against  the  plaintiff's  claim,  the  Court  or  a  judge  may,  if 
the  balance  is  in  favour  of  the  defendant,  give  judgment  for  the 
defendant  for  such  balance,  or  may  otherwise  adjudge  to  the  defen- 
dant such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the 
case."     (Order  XXI.  r.  17.) 

There  is  still  a  distinction  maintained  between  a  set-off  and  a 
counterclaim.  A  set-off  is  a  statutory  defence  to  an  action;  a 
counterclaim  is  a  cross-action.  In  other  words,  a  set-off  remains 
precisely  what  a  set-off  always  was  under  the  statute  2  Geo.  II. 
c.  22 ;  and  every  other  kind  of  cross-claim  is  a  counterclaim.  A 
set-off  had  always  to  be  specially  pleaded,  and  it  existed  only  in 
respect  of  mutual  debts  of  a  certain  definite  character.  The  two 
debts  must  be  due  in  the  same  right  and  between  the  same  parties. 
A  claim  made  by  a  man  personally  cannot  be  set  off  against  a  claim 
made  against  him  in  his  representative  capacity.  (Stumore  v. 
Campbell  Sr  Co.,  (1892)  1  Q.  B.  314 ;  61  L.  J.  Q.  B.  463 ;  40  W.  E. 
101 ;  66  L.  T.  218 ;  Nelson  v.  Roberts,  69  L.  T.  352 ;  In  re  Pollitt, 
Ex  parte  Minor,  (1893)  1  Q.  B.  455  ;  68  L.  T.  366.)  A  claim 
against  the  estate  of  a  man  deceased  could  not  be  set  off  against  a 
debt  due  to  him  in  his  lifetime.  (Rees  v.  Watts,  11  Ex.  410.)  But 
a  debt  due  from  an  agent  can  be  set  off  against  his  principal  when- 
ever the  principal  has  allowed  the  agent  to  act  as  principal  in  the 
transaction.  {George  v.  Clagett,  7  T.  E.  359;  2  Sm.  L.  C.  9th  ed. 
130;  Montagu  8f  Co.  v.  Forwood  Brothers  Sf  Co.,  42  W.  E.  124.) 
Again,  both  debts  must  be  legal  debts,  and  for  a  liquidated  amount. 
If  either  debt  sounded  in  damages,  or  was  in  the  nature  of  a 
penalty,  or  was  of  an  equitable  character,  there  was  no  set-off.    A 
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debt  accruing  due  after  the  commencement  of  the  action  is  not 
within  the  Statute  of  George  II.,  and  cannot  be  pleaded  as  a  set-off, 
even  to  the  further  maintenance  of  the  action.  {Richards  v.  James, 
2  Exch.  471  ;  17  L.  J.  Ex.  277.)  Whereas  a  cause  of  action  which 
has  accrued  to  the  defendants  since  the  writ  was  issued  can  be 
pleaded  as  a  counterclaim.  (Beddall  v.  Maitland,  17  Ch.  D.  174; 
50  L.  J.  Ch.  401 ;  29  W.  E.  484 ;  44  L.  T.  248.) 

It  is,  perhaps,  unfortunate  that  this  distinction  should  be  pre- 
served, but  it  was  difficult  to  avoiol  it.  If  a  man  die  insolvent,  the 
creditors  only  get  a  dividend  on  their  claims,  while  the  debtors  to 
the  estate  must  pay  up  their  debts  in  full.  If  the  same  man  be  both 
a  debtor  and  a  creditor,  he  is  naturally  anxious  to  set  one  amount 
against  the  other,  and  pay  up  or  receive  the  balance  only.  And 
this  he  may  do  if  he  has  a  strict  statutory  right  of  set-off,  not 
otherwise.  If  he  has  only  a  counterclaim  for  the  debt  due  to  him 
from  the  estate,  he  must  pay  up  his  debt  to  the  estate  in  full,  and 
prove  in  the  administration  for  his  dividend.  In  bankruptcy,  how- 
ever, or  if  a  company  is  being  wound  up,  a  debtor  to  the  estate  or 
company  may,  it  seems,  set  off  a  claim  for  unliquidated  damages. 
But  no  set-off,  whether  liquidated  or  not,  is  allowed  against  a  claim 
for  calls.  (See  sects.  75  and  101  of  the  Companies  Act,  1862,  and, 
sect.  6  of  the  Act  of  1867;  and  the  cases  cited  thereunder  in 
Buckley  on  Companies.) 

Again,  as  a  set-off  is  a  defence  proper  to  an  action,  a  plaintiff 
who  brings  an  action  and  is  met  by  a  set-off  equal  in  amount 
to  his  claim  must  pay  the  defendant  his  costs  of  the  whole  action ; 
for  he  has  failed  in  the  whole  action.  Whereas  if  the  defendant 
can  plead  only  a  counterclaim  for  the  same  amount  the  plaintiff 
will  recover  his  costs  of  the  claim,  and  the  defendant  only  his 
costs  of  the  counterclaim,  which  is  treated  as  a  cross-action  by  the 
defendant  against  the  plaintiff.  "  Then,"  as  Brett,  L.  J.,  says  in 
Baines  v.  Bromley,  6  Q.  B.  D.  at  p.  695 ;  50  L.  J.  Q.  B.  465 ;  29 
W.  E.  706  ;  44  L.  T.  915,  "  the  proper  principle  of  taxation,  if  not 
otherwise  ordered,  is  to  take  the  claim  as  if  it  and  its  issues  were 
an  action,  and  then  to  take  the  counterclaim  and  its  issues  as  if  it 
were  an  action,  and  then  to  give  the  allocatur  for  costs  for  the 
balance  in  favour  of  the  litigant  in  whose  favour  the  balance  turns." 
(See  Shrapnel  v.  Laing,  20  Q.  B.  D.  334;  57  L.  J.  Q.  B.  195  ;  36 
W.  E.  297 ;  58  L.  T.  705 ;  and  Westacott  v.  Bevan,  (1891)  1  Q.  B. 
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774;  60  L.  J.  Q.  B.  536.)  Section  116  of  the  County  Courts  Act, 
1888  (post,  p.  315),  does  not  apply  to  any  counterclaim.  (Blake  v. 
Appleyard,  3  Ex.  D.  195 ;  47  L.  J.  Ex.  407 ;  26  W.  E.  592 ;  Lewin  v. 
Trimming,  21  Q.  B.  D.  230;  37  W.  E.  16  ;  59  L.  T.  511.) 

Third  Parties. 

The  defendant  may  also  set  up  any  claim  which  relates  to  or  is 
connected  with  the  original  subject  of  the  action,  against  any  of  his 
co-defendants,  or  against  the  plaintiff,  together  with  any  third 
person,  whether  already  a  party  to  the  action  or  not.  Provision  is 
made  in  Rules  11 — 15  of  Order  XXI.  for  bringing  in  such  third 
person,  so  as  to  make  him  a  defendant  to  a  counterclaim  along  with 
the  plaintiff.  A  second  title  must  be  added  at  the  head  of  the 
pleading. 

Again,  there  may  be  some  one  from  whom  the  defendant,  if 
himself  found  liable  in  the  action,  has  a  right  to  demand  contribu- 
tion or  indemnity.  He  may  be  sued  as  a  surety,  and,  if  found 
liable,  may  be  entitled  to  contribution  from  a  co-surety.  He  may 
be  sued  upon  a  contract  which  he  made  as  agent  for  another  person, 
and  may  be  entitled  to  be  indemnified  by  his  principal.  In  such 
cases  it  is  obviously  desirable  to  bring  in  the  third  person  against 
whom  the  defendant  will  ultimately  have  to  seek  his  remedy,  so 
that  the  decision  as  to  the  defendant's  liability  in  the  present  action 
shall  be  binding  and  conclusive  upon  him  when  in  a  subsequent 
proceeding  the  now  defendant  seeks  his  remedy  against  him.  This 
case  is  also  provided  for  by  Rules  48 — 54  of  Order  XVI.  But  the 
machinery  provided  by  these  rules  does  not  work  very  satisfactorily ; 
and  the  rights  and  liabilities  of  such  third  person,  when  brought  in, 
are  not  very  clearly  defined. 

Severing  Defences. 

If  counsel  is  instructed  on  behalf  of  more  than  one  defendant, 
then  the  question  arises,  should  he  draw  one  Defence  for  all,  or 
should  they  put  in  separate  Defences  ?  This  depends  on  what  their 
case  will  be  at  the  trial.  If  for  any  reason  they  ought  to  be  sepa- 
rately represented  then,  they  must  sever  now;  if  they  join  in  one 
Defence,  they  cannot  appear  by  different  counsel  at  the  hearing. 
If  their  interests  are  practically  identical,  this  does  not  matter ;  but 
if  they  occupy  different  positions,  hold  different  offices,  or  took 
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different  shares  in  the  transaction,  they  had  better  sever,  otherwise 
a  special  defence  peculiar  to  one  of  them  may  be  lost. 

Illustrations, 

Action  of  trespass  for  false  imprisonment  against  two  defendants. 
Defence  that  one  of  them,  A.,  haying  ground  to  believe  that  his  horse 
had  been  stolen  by  the  plaintiff,  gave  him  in  charge  to  the  other  defen- 
dant, a  constable,  whereupon  the  constable  and  A.,  in  his  aid  and  by  his 
command,  laid  hands  on  the  plaintiff,  &c.  This  plea  was  adjudged  to  be 
bad  as  to  both  the  defendants,  because  it  showed  no  reasonable  ground  of 
suspicion :  for  A.  could  not  justify  the  arrest  without  showing  such 
ground ;  and  though  the  case  might  be  different  as  to  the  constable  whose 
duty  was  to  act  on  the  charge  and  not  to  deliberate,  yet  as  he  had  not 
pleaded  separately,  but  had  joined  in  A.'s  justification,  the  plea  was  bad 
as  to  him  also.  (This  case  would  scarcely  be  followed  now,  but  it  shows 
the  danger  of  not  severing  from  a  co-defendant  who  has  no  defence.) 
Hedges  v.  CJiapman,  2  Bing.  523. 

The  publisher,  printer,  and  proprietor  of  a  newspaper  should  never  join 
in  one  Defence  with  the  writer  of  the  libel  complained  of. 

Special  care  is  necessary  in  drafting  a  Defence.  For  though  a 
plaintiff  may  amend  his  Statement  of  Claim  once  without  leave,  a 
defendant  can  never  amend  his  Defence  without  an  order  (see 
Order  XXVIII.  rr.  2  and  3) ;  and  leave  to  amend  will  be  refused  if 
the  defendant  only  applies  for  an  order  at  the  last  moment,  e.g.,  on 
the  day  before  the  trial.     (Kirby  v.  Simpson,  8  Dowl.  791.) 

Time. 

If  the  defendant  when  entering  an  appearance  does  not  require 
the  plaintiff  to  deliver  a  Statement  of  Claim,  he  must  within  ten 
days  after  appearance  plead  to  the  substance  of  the  claim  set  out  in 
the  indorsement  on  the  writ  as  best  he  can,  unless  the  plaintiff  in 
the  meantime  thinks  fit  voluntarily  to  deliver  a  Statement  of  Claim. 
(Order  XXI.  r.  7.)  Whenever  a  Statement  of  Claim  is  delivered 
(whether  required  or  not),  the  defendant  must  deliver  his  Defence 
within  ten  days  from  the  delivery  of  the  Statement  of  Claim,  or 
from  the  time  limited  for  appearance,  whichever  shall  be  last, 
unless  such  time  is  extended  by  the  Court  or  a  judge  (Order  XXI. 
r.  6),  or  by  consent  under  Order  LXIV.  r.  7.  There  is,  as  a  rule, 
no  difficulty  in  obtaining  one  or  two  extensions  for  a  week  or  so, 
unless  the  case  is  to  be  tried  at  the  assizes,  and  the  commission  day 
is  drawing  near.     Then  the  plaintiff  will  rightly  insist  upon  the 
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defendant  consenting  to  accept  short  notice  of  trial,  if  he  require 
further  time  to  plead.  Then,  again,  a  defendant  may  gain  more 
time  by  applying  for  particulars.  Merely  taking  out  the  summons 
does  not  of  course  operate  as  a  stay  or  give  any  extension  of  time. 
But  if  he  succeeds  in  obtaining  an  order  for  particulars,  the  master 
will  generally,  if  asked,  extend  his  time  to  plead  until,  say,  seven 
days  after  the  delivery  of  the  particulars  ordered.  If,  however,  the 
order  be  silent  on  the  matter,  the  defendant  will  have  the  same 
length  of  time  for  pleading  after  the  delivery  of  the  particulars 
that  he  had  at  the  return  of  the  summons.  (Order  XIX.  r.  8.) 
Then,  again,  when  the  writ  is  specially  indorsed,  the  plaintiff  may 
himself  extend  the  time  for  Defence  by  taking  out  a  summons 
under  Order  XIV.  For  where  the  plaintiff  serves  such  a  sum- 
mons on  the  defendant,  no  Defence  should  be  delivered  until  the 
summons  is  disposed  of,  even  if  the  prescribed  time  for  delivering 
the  Defence  will  expire  before  the  summons  is  returnable.  (Hobson 
v.  Monks,  (1884)  W.  N.  8.)  By  Order  XXI.  r.  8,  "  Where  leave 
has  been  given  to  a  defendant  to  defend  under  Order  XIV.,  he 
shall  deliver  his  Defence  (if  any)  within  such  time  as  shall  be 
limited  by  the  order  giving  him  leave  to  defend ;  or  if  no  time  is 
thereby  limited,  then  within  eight  days  after  the  order."  (See 
G.  v.  H.,  (1883)  W.  N.  233 ;  Egertonv.  Anderson,  (1884)  W.  N.  95.) 
All  these  rules  as  to  time  are  subject  to  the  provisions  of  Order 
LXTV.  r.  7,  under  which  an  extension  of  the  time  for  pleading  may 
be  granted  even  after  the  time  allowed  for  pleading  has  expired.  If 
the  time  expires  and  no  Defence  is  delivered,  the  plaintiff  may  sign 
judgment  by  default.  But  if  he  delays  doing  this  the  defendant 
may  put  in  a  Defence  after  time,  which  will  prevent  judgment  being 
signed ;  though  the  defendant  will  probably  be  ordered  to  pay  all 
costs  incurred  through  his  delay.  ( Gill  v.  Wood/in,  25  Ch.  D.  707  ; 
53  L.  J.  Oh.  617  ;  Graves  v.  Terry,  9  Q.  B.  D.  170 ;  51  L.  J.  Q.  B.  464 ; 
Kennane  v.  Mackey,  24  L.  B,  Ir.  495.) 
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Chapter  XII. 

EEPLT,    &c. 

If  no  Defence  be  delivered,  the  plaintiff  may  sign  final  judg- 
ment under  Order  XXVII.  if  his  claim  be  for  a  debt  or 
liquidated  damages;  if  it  be  for  unliquidated  damages  or  for 
detention  of  goods  he  can  sign  interlocutory  judgment  only, 
and  the  amount  for  which  final  judgment  will  ultimately  be 
entered  must  be  assessed  by  an  under  sheriff  and  a  jury  on  a 
writ  of  inquiry,  or  calculated  by  a  master,  or  ascertained  by  an 
offioial  referee.  (See  Order  XXXVI.  rr.  56,  57,  57a  ;  Charles 
v.  Shepherd,  (1892)  2  Q.  B.  622 ;  61  L.  J.  Q.  B.  768  ;  67  L.  T. 
67.)  In  an  action  for  the  recovery  of  land,  he  may  sign  judg- 
ment for  possession  of  the  land  with  oosts.  In  all  other  cases 
he  must  move  for  judgment  under  Order  XXVII.  r.  11.  On 
such  a  motion,  the  Court  will  decide  the  issues  between  the 
parties  by  looking  at  the  Statement  of  Claim,  and  nothing  else. 
But  the  Court  has  discretion  over  the  oosts  of  the  action,  under 
Order  LXV.  r.  1.  {Young  v.  Thomas,  (1892)  2  Ch.  134;  61 
L.  J.  Ch.  496 ;  40  W.  B,  468 ;  66  L.  T.  575.)  The  Court  can, 
if  need  be,  amend  the  Statement  of  Claim ;  if  this  is  done,  the 
amended  Statement  must  be  filed,  and  the  motion  renewed  eight 
days  after  it  is  so  filed.  ( Vellacott  v.  Thompson,  (1890)  W.  N. 
158.) 

If  the  defendant  has  paid  a  sum  of  money  into  Court,  and 
the  plaintiff  is  oontent  to  accept  that  sum  in  satisfaction  of  his 
claim,  he  should  deliver  no  Reply;  but  give  the  defendant  a 
notioe  in  Form  No.  4  of  B.  S.  0.,  Appendix  B.    He  may  then 
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proceed  to  tax  his  oosts,  unless  the  Court  or  a  judge  otherwise 
orders,  and  in  case  of  non-payment  he  may  sign  judgment  for 
his  oosts.  (Order  XXII.  r.  7.)  This  is  so,  even  where  the 
defendant  pays  sixpence  into  Court,  and  the  plaintiff  accepts 
that  sum  in  satisfaction  of  his  claim.  (M'Sheffrey  v.  Lanagan, 
20  L.  E.  Ir.  528.)  But  a  judge  at  chambers  will  deprive  the 
plaintiff  of  his  costs  if  the  whole  action  was  useless  or  mali- 
cious. (Broadhurst  v.  Willey,  (1876)  W.  N.  21 ;  Nichols  v. 
Event,  22  Ch.  D.  611 ;  52  L.  J.  Ch.  383 ;  31  W.  E.  412 ;  48 
L.  T.  66.) 

If  a  Defence  be  delivered,  and  it  contains  sufficient  admis- 
sions, the  plaintiff  may  move  for  judgment  thereon  under 
Order  XXXII.  r.  6,  or  for  an  order  that  the  defendant  pay  into 
Court  the  money  which  he  admits  is  in  his  hands.  (Neville  v. 
Mattheuman,  (1894)  3  Ch.  345 ;  Nutter  v.  Holland,  xb.  408 ; 
Crompton  v.  Burton,  (1895)  2  Ch.  711 ;  64  L.  J.  Ch.  811.)  If, 
however,  the  action  proceeds,  he  must  deliver  his  Eeply,  if  any, 
within  twenty-one  days  after  the  Defence  or  the  last  of  the 
Defences  has  been  delivered,  unless  the  time  be  extended  by  oon- 
sent  or  by  order.  (Order  XXIII.  r.  1 ;  Order  LXIV.  r.  8.) 
Where  a  Defence  and  Counterclaim  is  delivered,  he  must  deliver 
a  "Eeply  and  Defence  to  Counterclaim"  within  the  same 
period.  (Rumky  v.  Winn,  22  Q.  B.  D.  265 ;  58  L.  J.  Q.  B. 
128.)   Different  considerations  apply  to  these  two  documents : — 

1.  Eeply  Proper. 

Joinder  of  Issue. 

Where  there  is  no  Counterclaim,  "the  plaintiff  by  his  Eeply 
may  join  issue  upon  the  Defence,  and  each  party  in  his  plead- 
ing (if  any)  subsequent  to  Eeply  may  join  issue  upon  the 
previous  pleading.  Such  joinder  of  issue  shall  operate  as  a 
denial  of  every  material  allegation  of  fact  in  the  pleading  upon 
whioh  issue  is  joined,  but  it  may  except  any  facts  which  the 
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party  may  be  willing  to   admit,  and  shall  then  operate  as  a 
denial  of  the  facts  hot  so  admitted,"     (Order  XTX.  r.  18.) 

A  joinder  of  issue  runs  simply  thus:  "The  plaintiff  joins 
issue  with  the  defendant  on  his  Defenoe."  Some  pleaders  add, 
"  exoept  in  so  far  as  the  same  oonsists  of  admissions ;"  but  this 
qualification  is  unnecessary,  as  an  admission  by  the  defendant 
of  a  fact  alleged  in  the  Statement  of  Claim  is  not  a  "  material 
allegation  of  fact  in  the  pleading  upon  which  issue  is  joined." 
So,  to  a  plea  of  payment  into  Court,  some  pleaders  reply 
specially  that  the  sum  paid  in  is  insufficient;  but  a  mere 
joinder  of  issue  will  raise  that  point  equally  well ;  as  the  defen- 
dant in  his  plea  always  asserts  that  the  amount  is  sufficient. 

But  the  effect  of  joining  issue  is  merely  to  deny ;  it  does  not 
confess  and  avoid.  It  is  simply  a  comprehensive  and  oom- 
pendious  traverse.  "  The  new  form  merely  enables  a  party  to 
traverse  what  he  might  have  traversed  before  the  Act,  but  does 
not  do  away  with  the  necessity  of  pleading  in  confession  and 
avoidanoe."  {Per  Parke,  B.,  in  Glover  v.  Dixon,  9  Ex.  at  p. 
160.)  "The  plaintiff  must  raise  by  his  pleading  all  such 
grounds  of  reply  as,  if  not  raised,  would  be  likely  to  take  the 
opposite  party  by  surprise,  or  would  raise  issues  of  fact  not 
arising  out  of  the  preceding  pleading,  as,  for  instanoe,  fraud, 
Statute  of  Limitations,  release,  payment,  performance,  facts 
showing  illegality,  either  by  statute  or  common  law  or  Statute 
of  Frauds."  (Order  XIX.  r.  15.)  "  The  Eeply  is  the  proper 
place  for  meeting  the  Defenoe  by  confession  and  avoidance." 
{Per  James,  L.  J.,  in  Hall  v.  Eve,  4  Ch.  D.  at  p.  345.) 

The  plaintiff  must  therefore  be  careful  not  to  join  issue 
merely,  where  he  ought  to  allege  new  facts  or  to  raise  an 
objection  in  point  of  law.  For  a  joinder  of  issue  merely  con- 
tradicts the  facts  alleged  by  the  defendant,  as  we  have  already 
seen  (ante,  pp.  129,  152).  Indeed,  it  is  hardly  worth  while  to 
deliver  a  mere  joinder  of  issue  where  there  is  no  Counterclaim : 
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for  in  that  case,  if  no  further  pleading  be  delivered,  the  pleadings 
will  be  treated  as  closed,  and  all  material  statements  of  fact  in  the 
Defence  will  be  deemed  to  have  been  denied  and  put  in  issue. 
(Order  XXVII.  r.  13.)  As  soon  as  twenty-one  days  have  elapsed 
from  the  delivery  of  the  Defence,  the  plaintiff  may  give  notice 
of  trial,  whether  a  Reply  be  delivered  or  not.  (Robinson  v. 
Caldwell,  (1893)  1  Q.  B.  519  ;  62  L.  J.  Q.  B.  252.) 

Illustrations. 

Action  of  trespass.  Defence,  that  it  was  defendant's  own  freehold. 
Reply,  a  mere  joinder  of  issue.  At  the  trial,  the  plaintiff  was  not  allowed 
on  these  pleadings  to  give  evidence  of  a  lease  from  defendant's  ancestor 
to  himself,  as  that  was  a  new  fact  consistent  with  the  plea  traversed,  and 
should  therefore  have  been  specially  pleaded  by  way  of  confession  and 
avoidance. 

5  Hen.  VII.  10a.  pi.  2 ;  and  see  ante,  p.  111. 

To  a  plea  of  the  Statute  of  Limitations,  plaintiff  must  specially  reply 
any  fact  upon  which  he  relies  to  take  the  case  out  of  the  statute;  e.g., 
that  the  plaintiff  himself  was  and  still  is  an  infant. 

Chandler  v.  Vilett,  2  Wins.  Saunders,  120 ;  ed.  1871,  p.  391. 
Or  the  absence  of  the  defendant  beyond  seas. 

4  &  5  Anne,  c.  16,  s.  19. 
Or  any  acknowledgment ;  see  p.  126. 

Forsyth  v.  Bristowey  8  Exch.  347. 

Sheet  v.  Lindsay,  2  Ex.  D.  314;   46  L.  J.  Ex.  249;    25  W.  R. 
322 ;  36  L.  T.  98. 

To  a  declaration  for  non-payment  of  money  due  under  a  covenant,  the 
defendant  pleaded  that  the  cause  of  action  did  not  accrue  within  twenty 
years.  Replication  that  it  did  accrue  within  twenty  years.  Held,  under 
stat.  3  &  4  Will.  IV.  c.  42,  ss.  3,  5,  that  the  plaintiff  could  not,  in  support 
of  this  issue,  give  evidence  of  an  acknowledgment  by  letter  within  the 
twenty  years. 

Kempe  v.  Gibbon,  9  Q.  B.  609 ;  16  L.  J.  Q.  B.  120. 

Action  for  money  had  and  received  to  the  use  of  the  plaintiff.  Plea  of 
the  Statute  of  Limitations.  Reply,  that  the  defendant  had  received  the 
money  to  the  use  of  the  plaintiff  within  six  years.  It  was  proved  at  the 
trial  that  the  defendant  had  fraudulently  received  the  money  more  than 
six  years  ago.  Held,  that  the  plaintiff  could  not  on  this  issue  give  any 
evidence  to  show  that  the  defendant  had,  till  within  six  years  before 
action,  fraudulently  concealed  the  fact  that  he  had  received  the  money. 
Clark  v.  Hougham,  2  B.  &  Cr.  149 ;  3  D.  &  R.  322. 
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Such  a  ground  of  reply  must  be  specially  pleaded,  and  with  great 
particularity. 

Oibbs  v.  Guild,  8  Q.  B.  D.  296 ;  9  Q.  B.  D.  59. 

Biddell  v.  Earl  of  Strathmore,  3  Times  L.  E.  329. 

Lawrance  v.  Lord  Norreys,  15  App.  Cas.  210;   59  L.  J.  Ch.  681 ; 

38  W.  E.  753 ;  62  L.  T.  706. 
Willis  v.  Earl  Howe,  (1893)  2  Ch.  545;    62  L.  J.  Ch.  690;   41 

W.  E.  433 ;  69  L.  T.  358. 
Betjemann  v.  Betjemann,  (1895)  2  Ch.  474 ;  64  L.  J.  Ch.  641 ;  44 
W.  E.  182 ;  73  L.  T.  2. 
If  the  defendant  obtained  from  the  plaintiff  a  release  of  his  cause  of 
action,  either  fraudulently  or  by  duress,  the  fraud  or  duress  must  be 
specially  pleaded  in  reply  to  the  plea  of  release. 

To  a  justification  setting  out  a  conviction,  or  to  a  plea  of  a  previous 
action,  the  plaintiff  must  reply  specially  that  there  is  no  such  record,  if  it 
be  the  fact ;  or  if  the  conviction  be  erroneously  stated  in  the  Defence  (as 
in  Alexander  v.  N.  E.  Bail.  Co.,  6  B.  &  S.  340;  34  L.  J.  Q.  B.  152),  the 
plaintiff  may  set  it  out  correctly  in  his  Eeply.  Or  to  such  a  justification 
the  plaintiff  may  reply  a  pardon  (Cuddington  v.  Wilkin* ,  Hob.  67,  81 ;  2 
Hawk.  P.  C.  c.  37,  s.  48),  or  that  he  had  undergone  his  sentence,  which 
will  have  the  same  effect. 

Leyrnan  v.  Latimer,  3  Ex.  D.  15,  352;   47  L.  J.  Ex.  470;  26 
W.  E.  305;  37  L.  T.  360,  819;  14  Cox,  C.  C.  51. 

To  a  plea  of  the  Statute  of  Frauds,  the  plaintiff  may  plead  specially  a 
part  performance,  where  such  a  reply  is  applicable. 

Ungley  v.  Ungley,  5  Ch.  D.  887 ;   46  L.  J.  Ch.  854 ;   25  W.  E. 

733 ;  37  L.  T.  52. 
Maddison  v.  Alderson,  8  App.  Cas.  467 ;   52  L.  J.  Q.  B.  737 ;    31 
W.  E.  820 ;  49  L.  T.  303 ;  47  J.  P.  821. 

To  a  plea  of  a  settled  account,  the  plaintiff  must  specially  reply  the 
facts  on  which  he  relies  to  re-open  the  account :  e.g.,  he  must  specify  the 
errors  in  the  account  on  which  he  relies. 

Parkinson  v.  Hanbury,  L.  E.  2  H.  L.  1 ;   36  L.  J.  Ch.  292 ;    15 
W.  E.  642 ;  16  L.  T.  243. 

But  a  plaintiff  cannot  plead  the  Statute  of  Frauds  to  a  contract  pleaded 
by  the  defendant,  unless  the  defendant  claims  a  set-off,  or  counterclaims, 
under  that  contract. 

Miles  v.  New  Zealand  Al ford  Estate  Co.,  32  Ch.  D.  at  pp.  278,  279. 

Action  for  specific  performance  of  an  agreement  to  grant  a  lease. 
Defence,  breaches  of  contract,  which  entitled  the  defendants  to  put  an 
end  to  the  agreement,  and  to  refuse  to  grant  any  lease.  The  plaintiff,  in 
his  Eeply,  denied  all  such  breaches,  but  pleaded  also  that  if  any  were 
.committed,  they  were  waived,  and  this  Eeply  was  held  good.   A  plaintiff 
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may  confess  and  avoid  by  his  Reply ;  for  it  is  no  part  of  the  Statement 
of  Claim  to  anticipate  the  Defence,  and  the  old  rule  of  pleading  still  holds, 
*  'that  you  should  not  leap  before  you  come  to  the  stile."  (See  ante, 
p.  76.) 

Hall  v.  Eve,  4  Ch.  D.  341,  347 ;  46  L.  J.  Ch.  145 ;  25  W.  R.  177  ; 
35  L.  T.  926. 
A  Reply  must  not  refer  to  an  independent  document,  such  as  plaintiff's 
answer  to  interrogatories,  as  containing  facts  on  which  the  pleader  relies, 
without  setting  out  such  document  itself  as  part  of  the  Reply.  A  Reply 
must  not  set  up  new  claims.  A  Reply  must  not  plead  mere  evidence  or 
argument,  or  state  conclusions  of  law  to  be  drawn  or  inferred  from  the 
facts  pleaded. 

Williamson  v.  L.  &  N.  W.  Rail.  Co.,  12  Oh.  D.  787 ;  49  L.  J.  Ch. 
559 ;  27  W.  R.  724. 

Departure. 

It  is  at  the  stage  of  Reply  that  the  rule  against  what  is  called 
"  a  departure  in  pleading  "  applies  for  the  first  time.  "  No 
pleading  shall,  except  by  way  of  amendment,  raise  any  new 
ground  of  claim,  or  contain  any  allegations  of  fact  inconsistent 
with  the  previous  pleadings  of  the  party  pleading  the  same." 
(Order  XIX.  r.  16.) 

A  departure  takes  place  when  in  any  pleading  the  party 
deserts  the  ground  that  he  took  up  in  his  preceding  pleading, 
and  resorts  to  another  and  a  different  ground ;  or,  to  give  Lord 
Coke's  definition,  "  A  departure  in  pleading  is  said  to  be  when 
the  second  plea  oontaineth  matter  not  pursuant  to  his  former, 
and  which  fortifieth  not  the  same;  and  therefore  it  is  oalled 
decesm*,  because  he  departeth  from  his  former  plea."  (Co.  Litt. 
304a.)  This  is  clearly  embarrassing ;  a  Reply  is  not  the  proper 
place  in  whioh  to  raise  new  claims ;  to  permit  this  would  tend 
to  spin  out  the  pleadings  to  an  intolerable  length.  The  plaintiff 
must  amend  his  Statement  of  Claim  by  adding  the  new  matter ; 
if  need  be,  in  the  alternative. 

Illustrations. 

In  an  action  of  debt  brought  on  a  bond  conditioned  to  perform  an 
award  so  that  the  same  were  delivered  to  the  defendant  by  a  certain  time, 
the  defendant  pleaded  that  the  arbitrators  did  not  make  any  award.    The 


DEPARTURE.  223 

plaintiff  replied  that  the  arbitrators  did  make  an  award  to  such  an  effect, 
and  that  the  same  was  tendered  by  the  proper  time.  The  defendant 
rejoined  that  the  award  was  not  so  tendered.  On  demurrer,  it  was  held 
that  the  Be  joinder  was  a  departure  from  the  plea ;  "  for,  in  the  plea  the 
defendant  says  that  the  arbitrators  made  no  award,  and  now,  in  his 
Be  joinder,  he  has  implicitly  confessed  that  the  arbitrators  have  made  an 
award,  but  says  that  it  was  not  tendered  according  to  the  condition, 
which  is  a  plain  departure ;  for  it  is  one  thing  not  to  make  an  award,  and 
another  thing  not  to  tender  it  when  made." 

Roberta  v.  Mariett,  2  Wms.  Saund.  188. 

Claim  for  one-half  of  500/.,  which  the  defendant  had  received  as  trustee 
for  himself  and  the  plaintiff,  in  equal  shares. 

Defence :  I  only  received  31 1/.,  half  of  which  I  pay  into  Court. 

Beply :  You  ought  to  have  received  the  full  500/.,  but  you  wrongfully 
compromised  with  the  debtor ;  so  I  still  claim  one-half  of  500/. 

Held,  that  this  Beply  violated  Order  XIX.  r.  16,  as  it  was  really  setting 

up  a  new  case,  which  should  have  been  set  out  in  the  Statement  of  Claim. 

Earp  v.  Henderson,  3  Ch.  D.  254 ;  45  L.  J.  Ch.  738 ;  34  L.  T.  844. 

If  this  case  was  intended  to  decide  anything  more  than  this,  it  is  to 
that  extent  overruled  by 

Hall  v.  Eve,  4  Ch.  D.  341,  ante,  pp.  221,  222. 

Action  for  the  recovery  of  land,  with  a  claim  for  mesne  profits. 

Defence :  "  The  following  letters  passed  between  the  defendant  and  the 
plaintiff's  late  father,  who  was  seised  in  fee  of  the  lands,  which  amount 
to  a  binding  agreement  for  a  lease."  The  plaintiff  cannot  turn  round  and 
say  in  his  Beply :  "  Oh  !  very  well,  then  pay  me  the  rent  mentioned  in 
those  letters."  For  by  his  Statement  of  Claim  he  treats  the  defendant 
as  a  trespasser ;  he  must  abandon  that  position  before  he  can  claim  rent 
from  him  as  his  tenant. 

A.  died  in  1833,  having  devised  Blackacre  to  his  younger  son,  Z., 
without  any  words  of  limitation.  On  the  death  of  Z.,  childless  and 
intestate,  his  elder  brother,  Y.,  sued  to  recover  Blackacre  from  Z.'s  step- 
son, who  had  got  into  possession  of  it.  The  Statement  of  Claim  alleged 
that  Z.  had  only  an  estate  for  life  in  Blackacre,  the  reversion  on  which 
was  always  vested  in  Y.,  as  heir  of  the  testator. 

Defence :  That  on  the  true  construction  of  the  will,  although  it  was 
made  before  the  Wills  Act,  Z.  took  the  fee  simple. 

Beply :  Be  it  so ;  Y.  is  equally  heir-at-law  of  his  younger  brother,  Z., 
and  so  entitled  to  recover. 

The  master  at  Chambers  held  that  this  Beply  was  inconsistent  with  the 
original  claim ;  that  the  Statement  of  Claim  must  be  amended  by  setting 
out  the  precise  words  of  the  devise,  which  had  now  become  material ;  and 
that  the  plaintiff  must  claim  in  the  alternative  (i.)  as  heir  of  A.  if  Z. 
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were  but  tenant  for  life ;  (ii.)  as  heir  of  Z.  if  he  were  tenant  in  fee. 
Costs  in  cause. 

Baker  v.  Farmer  (not  reported). 

Action  on  a  bond  conditioned  to  perform  the  covenants  in  an  indenture 
of  lease,  one  of  which  was,  that  the  lessee  at  every  felling  of  wood  would 
make  a  fence.  The  defendant  pleaded  that  he  had  not  felled  any  wood. 
The  plaintiff  replied  that  the  defendant  had  felled  two  acres  of  wood,  but 
had  made  no  fence.  The  defendant  rejoined  that  when  he  felled  those 
two  acres,  he  did  make  a  fence.  This  was  adjudged  a  departure  in  the 
Ee joinder.  In  modern  days,  this  difficulty  would  not  have  arisen,  as  the 
plaintiff  would  have  been  compelled  to  give  particulars  in  or  under  his 
Statement  of  Claim,  stating  precisely  when  he  alleged  the  defendant  had 
felled  any  and  what  wood. 

Anon.,  3  Dyer,  253  b. 

So,  in  another  action  on  a  bond  conditioned  to  keep  the  plaintiffs 
harmless  and  indemnified  from  all  suits,  &c,  of  one  Thomas  Cook,  the 
defendants  pleaded  that  they  had  kept  the  plaintiffs  harmless,  &c.  The 
plaintiffs  replied  that  Cook  sued  them,  and  so  the  defendants  had  not 
kept  them  harmless,  &c  The  defendants  rejoined  that  they  had  not  any 
notice  of  the  damnification.  And  the  Court  held  first,  that  the  matter  of 
the  Rejoinder  was  bad,  as  the  plaintiffs  were  not  bound  to  give  notice ; 
and  secondly,  that  the  Be  joinder  was  a  departure  from  the  plea;  for,  in 
the  plea,  the  defendants  plead,  that  "  they  have  saved  harmless  the 
plaintiffs,  and  in  the  Ee  joinder  confess  that  they  have  not  saved  harm- 
less, but  allege  they  had  not  notice  of  the  damnification ;  which  is  a  plain 
departure." 

Cutler  v.  Southern,  1  Wms.  Saund.  116. 

Action  against  a  tenant  for  rent,  brought  by  the  plaintiff,  who  was 
himself  tenant  of  the  premises  for  a  term  of  years.  Defence,  that 
plaintiff's  term  had  expired  before  the  rent  claimed  became  due. 
Counterclaim  for  money  had  and  received.  Eeply,  that  defendant 
wrongfully  held  over  after  both  his  term  and  the  plaintiffs  term  had 
expired,  and  that  the  plaintiff  in  consequence  had  been  compelled  to  pay 
damages,  &c,  to  the  head  landlord,  which  he  sought  to  recover  from  the 
defendant.    Held,  a  departure. 

Duckworth  v.  McClelland,  2  L.  E.  Ir.  527. 

Breslauer  v.  Barwick,  24  W.  E.  901 ;  36  L.  T.  52. 

Collett  v.  Dickinson,  26  W.  E.  403. 

Hancock  v.  De  Niceville,  (1875)  W.  N.  230. 

In  an  action  of  trespass,  the  defendant  set  up  that  he  was  entitled  to 
the  premises  under  a  lease  for  50  years  granted  to  him  by  the  college 
of  E.  The  plaintiff  replied  that  there  was  another  prior  lease  of  the 
same  premises,  which  had  been  assigned  to  the  defendant,  and  which  was 
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unexpired  at  the  time  of  making  the  said  lease  for  50  years ;  and  alleged 
a  proviso  in  the  Act  of  31  Hen.  VIII.  c.  13,  avoiding  all  leases  by  the 
colleges  to  which  that  Act  relates  made  tinder  such  circumstances.  The 
defendant,  in  his  Rejoinder,  pleaded  another  proviso  in  the  statute,  which 
allowed  such  leases  to  be  good  for  21  years  if  made  to  the  same  person, 
&c,  and  that  by  virtue  thereof,  the  demise  stated  in  his  plea  was  avail- 
able for  21  years  at  least.  The  judges  held  the  Be  joinder  to  be  a 
departure  from  the  plea ;  "  for  in  the  bar,  he  pleads  a  lease  of  50  years, 
and  in  the  Ee joinder  he  concludes  upon  a  lease  for  21  years,"  &c.  And 
they  observed,  that  "the  defendant  might  have  shown  the  statute  and 
the  whole  matter  at  first." 

Fulmeraton  v.  Steward,  Plowd.  102. 

But  in  an  action  of  trespass  on  the  case  for  illegally  taking  toll,  the 
plaintiff  in  his  declaration  set  forth  a  charter  of  26  Hen.  VI. ,  discharging 
him  from  toll.  The  defendant  pleaded  a  statute  resuming  the  liberties 
granted  by  Hen.  VI.  The  plaintiff  replied  that  by  the  statute  4  Hen.  VII. 
such  liberties  were  revived ;  and  this  was  held  to  be  no  departure.  For 
the  Beply  re-established  and  fortified  the  claim. 
Wood  v.  Hawkshead,  Yelv.  13. 

So  in  an  action  of  debt  on  a  bond  conditioned  to  perform  covenants, 
one  of  which  was,  that  the  defendant  should  account  for  all  sums  of 
money  that  he  should  receive,  the  defendant  pleaded  performance.  The 
plaintiff  replied,  that  the  defendant  had  received  261.,  for  which  he  had 
not  accounted.  The  defendant  rejoined  that  he  had  accounted  for  that 
261.  modo  sequente,  viz.,  that  certain  malefactors  broke  into  his  counting- 
house  and  stole  it,  wherewith  he  acquainted  the  plaintiff.  And  it  was 
objected  that  the  Be  joinder  was  a  departure;  for  the  Be  joinder  did  not 
show  an  accounting,  but  an  excuse  for  not  accounting.  But  the  Court 
held  that  showing  he  was  robbed  of  a  sum  of  money,  was  giving  an 
account  of  it,  and  that  therefore  there  was  no  departure. 
Vere  v.  Smith,  2  Lev.  5;  Vent.  121. 

A  defendant  pleaded  that  a  certain  condition  precedent  had  not  been 
fulfilled.  Can  the  plaintiff  set  out  in  his  Beply  matter  excusing  him  from 
fulfilling  such  condition  P  Is  not  this  inconsistent  with  his  Statement  of 
Claim  in  which  an  averment  of  the  performance  or  occurrence  of  all  con- 
ditions precedent  is  implied  by  virtue  of  Order  XIX.  r.  14.  Strictly,  no 
doubt,  such  matter  of  excuse  should  have  been  alleged  in  the  plaintiff's 
previous  pleading.  (See  ante,  p.  178.)  But  this  is  such  a  harmless  and 
inoffensive  departure  that  only  a  cantankerous  defendant  would  take 
objection  to  it. 
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New  Assignment. 

But  though  no  departure  was  permitted,  yet  a  plaintiff  might 
always  "new  assign"  in  his  Reply;  in  other  words,  though  he 
might  not  set  up  new  claims,  he  might  explain  and  define  his 
original  claim,  a  thing  whioh  it  was  often  necessary  to  do  in 
the  days  when  declarations  were  worded  in  very  general  terms. 
But  now,  "  no  new  assignment  shall  he  necessary  or  used.  But 
everything  which  was  formerly  alleged  hy  way  of  new  assign- 
ment may  hereafter  be  introduced  hy  amendment  of  the  State- 
ment of  Claim,  or  hy  way  of  reply."     (Order  XXIII.  r.  6.) 

•  The  words  "or  by  way  of  reply,"  were  added  in  1883,  and 
their  addition  practically  makes  any  rule  on  the  subject  unneces- 
sary. For  if  a  plaintiff  is  now  permitted  to  introduce  into  his 
Keply  "  everything  which  was  formerly  alleged  by  way  of  new 
assignment,"  what  is  this  but  new  assigning?  The  former  matter 
is  restored  to  its  former  place,  yet  the  first  clause  in  the  rule  forbids 
its  use ! 

A  new  assignment  was  a  pleading  in  the  nature  of  a  special  reply 
which  explained  what  the  plaintiff's  original  cause  of  action  really 
was,  whenever  it  appeared  from  the  Defence  that  the  defendant  had 
misunderstood  it,  or  whenever  he  pretended  to  have  misunderstood 
it.  Its  object  was  to  correct  this  real  or  supposed  mistake  of  the 
defendant,  and  to  show  that  the  defence  pleaded  was  either  wholly 
inapplicable  to  the  causes  of  action  on  which  the  plaintiff  was  suing, 
or  applied  only  to  part  of  them.  For  instance,  in  an  action  for 
repeated  trespasses  to  land,  the  declaration,  in  former  days,  usually 
stated  that  the  defendant  on  divers  days  and  times  before  the  com- 
mencement of  the  suit  broke  and  entered  the  plaintiff's  close  and 
trod  down  the  soil,  &c,  without  setting  forth  more  specifically  in 
what  parts  of  the  close,  or  on  what  occasions,  the  defendant  tres- 
passed. Now  it  might  be,  that  the  defendant  claimed  a  right  of  way 
over  a  certain  part  of  the  close,  and  in  exercise  of  that  right  had 
repeatedly  entered  and  walked  over  it ;  but  that  he  had  also  on 
other  occasions  entered  and  trodden  down  the  soil,  &c,  in  parts  out  of 
the  supposed  line  of  way ;  and  the  plaintiff,  not  admitting  the  right 
claimed,  may  have  intended  to  claim  damages  for  both  series  of 
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trespasses.  Yet,  from  the  generality  of  the  declaration,  the  defen- 
dant was  entitled  to  suppose  that  it  referred  only  to  his  entering 
and  walking  in  the  line  of  way.  He  would  therefore  in  his  plea 
allege,  as  a  complete  answer  to  the  whole  complaint,  that  he  had  a 
right  of  way  by  grant,  &c,  over  the  said  close.  If  he  did  this,  and 
the  plaintiff  confined  himself  in  his  replication  to  a  traverse  of  that 
plea,  all  the  defendant  would  have  to  do  at  the  trial  would  be  to 
prove  his  right  of  way  as  alleged ;  and  the  plaintiff,  having  accepted 
that  as  the  issue,  would  be  precluded  from  giving  evidence  of  any 
trespasses  committed  out  of  the  line  or  track  along  which  the  defen- 
dant had  established  his  right  to  pass  and  repass.  The  plaintiff's 
proper  course,  therefore,  was,  and  still  is,  both  to  traverse  the  plea, 
and  also  to  new  assign  by  alleging  that  he  brought  his  action  not 
only  for  those  trespasses  which  the  defendant  sought  thus  to  justify, 
but  also  for  others  committed  on  other  occasions  and  in  other  parts 
of  the  close  out  of  the  supposed  way.  This  was  called  a  new 
assignment  extra  viam.  Or,  of  course,  if  the  plaintiff  liked  to 
admit  the  right  of  way,  he  would  new  assign  simply  without  the 
traverse.  (See  the  forms  given  in  Schedule  B.  of  the  15  &  16  Vict. 
c.  76,  Nos.  55 — 57  ;  and  also  Pratt  v.  Groome,  15  East,  235 ;  Oakley 
V.  Davis,  16  East,  82.) 

So,  whenever  the  plaintiff  wished  to  state  that  he  was  suing  for 
some  other  cause  of  action,  not  that  admitted  by  the  plea,  he  was 
bound  to  plead  by  way  of  new  assignment,  e.g.,  for  another  promise 
or  debt  (as  in  Hey  don  v.  Thompson,  1  A.  &  E.  210 ;  Monkman  y. 
Shepherdson,  11  A.  &  E.  411 ;  and  Jubb  v.  Ellis,  3  D.  &  L.  364) ;  or 
for  an  excess  in  committing  an  act  which  the  defendant  had  at- 
tempted to  justify  by  his  plea  (as  in  Loweth  v.  Smith,  12  M.  &  W. 
5.82;  Worth  v.  Terrington,  13  M.  &  W.  781  ;  Play/air  v.  Musgrove, 
14  M.  &  W.  239  ;  and  Ash  v.  Dawnay,  8  Ex.  237).  But  invariably, 
under  a  new  assignment,  the  plaintiff  was  bound  to  state  and  prove 
a  cause  of  action,  which  was  within  the  terms  of  the  declaration  and 
of  the  particulars,  if  any,  delivered  by  him ;  otherwise  he  was  guilty 
of  a  departure.  He  was  not  allowed  to  start  any  fresh  claim  in  his 
Reply ;  all  he  could  do  was  to  point  out  the  exact  nature  and  extent 
of  the  claim  already  made.  In  these  days,  when  applications  for 
particulars  are  so  frequent,  it  is  seldom  that  any  necessity  for  a  new 
assignment  can  arise. 
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2.  Defence  to  Counterclaim. 

"  Where  a  Counterclaim  is  pleaded,  a  Reply  thereto  shall  be 
subject  to  the  rules  applicable  to  Statements  of  Defence." 
(Order  XXIII.  r.  4.)  "A  plaintiff  may,  in  answer  to  a 
Counterclaim,  pay  money  into  Court  in  satisfaction  thereof, 
subject  to  the  like  conditions  as  to  oosts  and  otherwise  as  upon 
payment  into  Court  by  a  defendant."  (Order  XXII.  r.  9; 
Hutchinson  v.  Barter,  71  L.  T.  625 ;  13  R.  371.)  "If,  after  a 
Defence  has  been  delivered,  any  ground  of  defence  arises  to  any 
set-off  or  counterclaim  alleged  therein  by  the  defendant,  it  may 
be  raised  by  the  plaintiff  in  his  Reply,  either  alone  or  together 
with  any  other  ground  of  reply."  (Order  XXIV.  r.  1.) 
"  Where  any  ground  of  defence  to  any  set-off  or  counterclaim 
arises  after  Reply,  or  after  the  time  limited  for  delivering  a 
Reply  has  expired,  the  plaintiff  may,  within  eight  days  after 
such  ground  of  defence  has  arisen,  or  at  any  subsequent  time,  by 
leave  of  the  Court  or  a  judge,  deliver  a  further  Reply  setting 
forth  the  same."     (Order  XXIV.  r.  2.) 

"  It  shall  not  be  sufficient  for  a  plaintiff  in  his  Reply  to  deny 
generally  the  facts  alleged  by  the  defendant  in  his  Counterclaim ; 
he  must  deal  specifically  with  each  allegation  of  fact  of  which 
he  does  not  admit  the  truth,  exoept  damages."  (Order  XIX. 
r.  17.)  He  may  not  join  issue  on  a  Counterclaim.  (Benbow  v. 
Low,  13  Ch.  D.  553 ;  49  L.  J.  Ch.  259 ;  Green  v.  Sevin,  13  Ch. 
D.  589  ;  41  L.  T.  724.)  He  must  plead  to  it  as  though  it  were 
a  Statement  of  Claim.  He  may  even  counterclaim  to  it  in 
respect  of  any  cause  of  action  which  has  accrued  to  him  since 
writ,  provided  it  arises  at  the  same  time  and  out  of  the  same 
transaction  as  the  Counterclaim.  (Toke  v.  Andrews,  8  Q.  B.  D. 
428 ;  51  L.  J.  Q.  B.  281.)  But  he  cannot  do  this  if  such  cause 
of  action  had  arisen  before  writ ;  in  that  case  he  must  amend 
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his  Statement  of  Claim.  {James  v.  Page,  85  Law  Times  News- 
paper, 157.)  A  third  party  brought  in  as  defendant  to  a 
Counterclaim  cannot  counterclaim  in  the  action  against  either 
plaintiff  or  defendant.  (Street  v.  Gover,  2  Q.  B.  D.  498 ; 
46  L.  J.  Q.  B.  582 ;  Alcoy  8f  Gandia  Ry.  v.  Greenhill,  (1896) 
1  Ch.  19;  65  L.  J.  Ch.  99;  44  W.  E.  117;  73  L.  T. 
452.) 

A  Counterclaim  is  really  a  cross-action.  (Per  Lord  Esher, 
M.  E.,  in  Sykes  v.  Sacerdoti,  15  Q.  B.  D.  423 ;  54  L.  J.  Q.  B. 
560;  53  L.  T.  418.)  And  if  the  plaintiff's  claim  be  stayed, 
discontinued  or  dismissed,  the  Counterclaim  may  nevertheless 
be  proceeded  with.  (Order  XXI.  r.  16.)  Where  the  plaintiff 
for  any  reason  fails  to  deliver  a  Defence  to  a  Counterclaim,  the 
defendant  must  move  for  judgment  under  Order  XXVII.  r.  11. 
He  cannot  sign  judgment  on  the  Counterclaim  in  default  of 
pleading.  (Janes  v.  Macaulay,  (1891)  1  Q.  B.  221 ;  60  L.  J. 
Q.  B.  258 ;  39  W.  E.  211 ;  64  L.  T.  621 ;  Biggins  v.  Scott,  21 
Q.  B.  D.  10 ;  58  L.  J.  Q.  B.  97 ;  58  L.  T.  383 ;  Roberts  v.  Booth, 
(1893)  1  Ch.  52 ;  41  W.  E.  220  ;  67  L.  T.  646.)  A  Counter- 
claim cannot  be  disposed  of  under  Order  XIV.,  or  remitted  to 
a  County  Court  for  trial.  (Delobbel-Flipo  v.  Tarty,  (1893)  1 
Q.  B.  663 ;  62  L.  J.  Q.  B.  398  ;  68  L.  T.  797.) 

Rejoinder,  fyc. 

The  defendant's  answer  to  the  Eeply  is  called  a  Eejoinder ;  but 
it  is  seldom  more  than  a  joinder  of  issue,  even  where  a  Counter* 
claim  has  been  pleaded.  Further  pleadings  are  possible ;  there 
can  be  a  Surrejoinder,  a  Eebutter,  and  a  Surrebutter ;  but  they 
are  very  seldom  met  with  now. 

The  prinoiple  of  rule  15  of  Order  XIX.  applies  to  all  these 
Bubsequent  pleadings.  Hence,  if  the  defendant  desires  to  give 
evidence  at  the  trial  of  any  fresh  facts  by  way  of  confession  and 
avoidance,  in  answer  to  the  plaintiff's  Eeply,  he  must  allege  it 
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specially  in  his  Rejoinder.  Issue  should  never  be  joined  on  a 
joinder  of  issue.  But  if  the  party  pleading  desires  at  this  stage 
to  allege  any  suoh  new  matter,  he  must  satisfy  the  master  that 
it  is  necessary,  and  obtain  his  leave  so  to  plead.  For,  by  Order 
XXTTC.  r.  2,  no  pleading  subsequent  to  Reply,  other  than  a 
joinder  of  issue,  shall  be  pleaded  without  leave  of  a  master,  and 
then  shall  be  pleaded  only  upon  such  terms  as  he  shall  think  fit. 
Every  pleading  subsequent  to  Reply  shall  be  delivered  within 
four  days  after  the  delivery  of  the  previous  pleading,  unless  the 
time  shall  be  extended  by  order  or  consent.  (Order  XXIII. 
r.  3 ;  Order  LXIV.  r.  8.) 

As  soon  as  any  party  has  simply  joined  issue  upon  the  pre- 
oeding  pleading  of  the  opposite  party  without  adding  any 
further  or  other  pleading  thereto,  or  has  made  default  as  men- 
tioned in  Order  XXVII.  r.  13,  the  pleadings  as  between  such 
parties  shall  be  deemed  to  be  closed  (Order  XXIII.  r.  5) ;  the 
issues  are  clear,  and  the  case  is  ready  for  trial. 

s 

Discontinuance. 

But  the  parties  do  not  always  desire  to  proceed  to  trial.  The 
action  is  often  compromised ;  sometimes  it  goes  to  sleep  without 
any  definite  compromise  being  arranged.  Or  it  may  be  that  the 
plaintifE  is  now  satisfied  that  he  cannot  succeed.  If  so,  he  may 
at  anytime  consent  to  judgment  against  himself;  and  from 
that  two  results  will  follow :  (a)  he  must  pay  the  defendant  his 
costs,  (b)  he  oan  never  take  any  subsequent  proceeding  against 
the  defendant  or  any  one  claiming  through  or  under  him  for  the 
same  cause  of  action. 

It  may  sometimes,  however,  be  the  case  that,  though  a  plaintiff 
is  compelled — through  lack  of  some  necessary  piece  of  evidence, 
or  for  some  other  adequate  reason — to  abandon  his  present  pro- 
ceedings, he  may  yet  desire  to  preserve  his  right  to  bring  a  fresh 
Action  under  more  favourable  circumstances.    At  common  law, 
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before  the  Judicature  Act,  a  plaintiff  was  allowed  to  discontinue 
his  action  at  any  time  before  judgment,  or  to  withdraw  the 
record  before  the  jury  were  sworn,  or  to  elect  to  be  non-suited, 
and  was  yet  at  liberty  to  re-enter  the  cause,  or  bring  a  second 
action.  But  now  this  liberty  has  been  greatly  curtailed ;  there 
is  no  longer  such  a  thing  as  a  non-suit ;  and  the  plaintiff's  right 
to  discontinue  his  action  is  regulated  by  Order  XXVI.  r.  1.  Up 
to  the  delivery  of  a  Reply,  the  plaintiff  may  discontinue  without 
leave,  and  yet  bring  a  second  action ;  he  must,  however,  pay  the 
oosts  of  the  first  action,  or  the  second  action  will  be  stayed. 
(Order  XXVI.  r.  4.)  But  once  the  plaintiff  has  delivered  a 
Reply,  he  can  only  discontinue  by  leave,  and  the  master  can, 
and  generally  will,  make  it  a  condition  of  giving  suoh  leave  that 
no  further  proceedings  shall  be  taken  in  the  matter. 

Notice  of  Trial. 

But  if  the  plaintiff  desires  to  proceed  with  his  action,  his  next 
step  is  to  deliver  a  notice  of  trial,  naming  the  place  and  the  day 
which  he  proposes  for  the  trial  of  the  action.  He  must  give  at 
least  ten  days'  notice  of  trial,  unless  the  defendant  has  consented, 
or  has  been  ordered,  to  accept  short  notice  of  trial,  which  is 
usually  four  days.  The  plaintiff  may  give  notice  of  trial,  with 
his  Reply,  if  any,  or  as  soon  as  twenty-one  days  have  elapsed 
from  the  delivery  of  the  Defence,  whether  a  Reply  be  delivered 
or  not,  whether  the  pleadings  be  closed  or  not.  (Order  XXXVI. 
r.  11 ;  Robinson  v.  CaUxcell,  (1893)  1  Q.  B.  519 ;  62  L.  J.  Q.  B. 
252  ;  41  W.  R.  364 ;  68  L.  T.  218.)  If  the  plaintiff  does  not 
give  notice  of  trial  within  six  weeks  after  the  close  of  the  plead- 
ings, the  defendant  may  either  give  notioe  of  trial  himself,  or 
apply  to  a  master  to  dismiss  the  action  for  want  of  prosecution. 
(Order  XXXVT.  r.  12.)  Whichever  party  gives  notice  of 
trial  must,  if  the  action  be  for  trial  in  London  or  Middlesex, 
enter  it  for  trial  on  the  day,  or  the  day  after,  giving  notioe  of 
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trial;  if  he  omits  to  do  so,  the  other  party  may  enter  it  during 
the  next  four  days ;  if  neither  party  enters  the  action  for  trial 
within  six  days  after  notice  of  trial  is  given,  such  notioe  shall  be 
no  longer  in  force.  (Order  XXXVI.  rr.  16,  20.)  If,  however, 
the  action  be  for  trial  at  the  Assizes,  it  must  be  entered  either  in 
the  Assize  town  at  the  District  Registry  (if  there  be  one  there) 
or  with  the  associate  of  the  circuit ;  and  such  entry  must  be 
made  not  less  than  seven  days  before  the  commission  day, 
exoept  by  special  leave.     (Order  XXXVI.  r.  22b.) 
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Chapter  XIII. 

DISCOVERT. 

The  issues  in  the  action  being  now  dearly  stated  in  the 
pleadings,  the  parties  naturally  begin  to  ask  themselves  what 
evidence  is  available  with  which  to  prove  their  ease.  Some 
material  letters  have,  as  a  rule,  passed  between  the  parties 
before  the  dispute  arose,  whioh  may  contain  the  contract  sued 
on,  or  be  evidence  of  its  breach,  or  of  an  independent  tort ;  but 
the  plaintiff  has  the  defendant's  letters,  and  the  defendant  has 
the  plaintiff's  ;  and  neither  set  is  properly  intelligible  without 
the  other.  Moreover,  it  is  most  desirable  that  anyone  who 
intends  to  give  evidence  should,  if  possible,  see  his  own  letters 
written  at  the  time  before  he  enters  the  witness-box.  For  his 
recollection  of  an  interview  whioh  took  place  many  months  ago 
is  probably  somewhat  hazy  now,  and  far  less  reliable  than  his 
letter,  which  remains  in  black  and  white,  as  dear  and  intelligible 
now  as  it  ever  was.  Hence  it  is  generally  desirable  for  each 
party  to  see  all  material  documents  in  the  possession  of  his 
opponent,  and  to  take  copies  of  the  more  important  ones.  This 
object  is  attained  by  the  process — formerly  only  available  in 
Equity,  but  now  freely  used  in  all  Divisions  of  the  High  Court 
— oalled  "  Discovery  of  Documents." 

But  the  parties  may  also  require  Discovery  of  Facts.  There 
may  be  no  documents  existing  which  throw  any  light  on  certain 
important  events — suoh  as  a  game  of  baccarat,  or  a  collision 
on  a  railway.  As  to  these,  then,  there  may  be  a  conflict  of 
evidence.    It  is  very  desirable,  however,  to  ascertain  before  the 
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trial  what  are  the  exact  points  on  which  there  will  be  this 
conflict.  Does  the  defendant  assert  that  no  such  collision  ever 
took  place,  or  that  the  plaintiff  was  not  a  passenger  in  either 
train  on  the  day  of  the  collision,  or  that  he  was  not  injured 
thereby?  The  Court  in  a  proper  case  allows  one  party  to 
administer  a  string  of  questions  to  the  other,  and  compels  that 
other  to  answer  them,  subject  to  certain  restrictions ;  and  the 
admissions  obtained  by  means  of  these  "  Interrogatories  "  often 
save  trouble  and  expense  in  preparing  for  the  trial.  As  a  rule, 
it  is  prudent,  if  there  be  time,  to  obtain  discovery  first,  and 
administer  Interrogatories  afterwards. 

I. — Discovery  of  Documents. 

Here  we  have  three  distinct  cases  to  deal  with : — 
(i.)  It  may  be  that  one  party  has  in  his  pleadings,  particulars, 
or  affidavits  referred  to  some  document,  and  he  oannot  say  that 
it  is  not  material,  as  he  relies  on  it  himself.  His  opponent  is 
entitled,  without  filing  any  affidavit  or  making  any  payment 
into  Court,  at  once  to  give  notice  under  Order  XXXI.  r.  15 
that  he  will  call  and  see  that  document,  and  take  a  copy  of  it,  if 
he  deems  it  sufficiently  material.  And  the  party  who  has  referred 
to  the  document  must  produce  it  for  inspection,  if  he  has  it, 
at  the  time  named  in  the  notice ;  if  he  does  not,  he  cannot 
himself  put  it  in  evidence  at  the  trial,  unless  he  can  satisfy  the 
judge  that  he  had  some  sufficient  reason  for  not  producing  it. 
This  rule  applies,  even  though  the  affidavit  has  never  been  filed. 
(Fenner  v.  Lord,  (1897)  1  Q.  B.  667 ;  76  L.  T.  376.)  And  see 
rr.  16,  17, 18. 

(ii.)  In  the  second  plaoe,  it  may  be  that  one  party  knows,  or 
thinks  he  knows,  that  the  other  has  certain  material  documents 
in  his  possession,  though  they  are  not  referred  to  in  any  plead- 
ing, particular,  or  affidavit.  In  suoh  a  oase  he  may  now  file  an 
affidavit  stating  his  belief,  specifying  the  particular  documents, 
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and  showing  that  they  are  material.  Upon  this  the  master  will 
order  his  opponent  to  state  on  affidavit  whether  he  has  or  ever 
had  any  of  those  documents  in  his  possession  or  power,  and  if 
he  ever  had  one  of  them  and  has  not  now,  when  he  parted  with 
it,  and  what  has  hecome  of  it.  (Order  XXXI.  r.  19a.  (3).)  If 
in  this  affidavit  he  admits  that  he  has  any  of  the  documents 
specified,  and  that  it  is  material,  it  becomes  at  once  a  dooument 
referred  to  in  an  affidavit  within  the  preceding  paragraph,  and 
r.  15  of  Order  XXXI.  applies  to  it. 

(iii.)  But  in  most  cases  neither  party  has  any  clear  idea  as  to 
the  documents  in  his  opponent's  possession.  He  may  be  able 
to  guess  at  some  of  them ;  but  he  would  like  a  detailed  list  of 
them  all ;  and  this  he  can  generally  obtain  by  paying  for  it. 
For,  as  soon  as  the  Defence  has  been  delivered  (but  not,  as  a 
rule,  before:  British  and  Foreign  Contract  Co.  v.  Wright,  32 
W.  R.  413),  any  party  may,  without  filing  any  affidavit,  or 
naming  any  particular  document,  apply  to  a  master  under 
Order  XXXI.  r.  12,  for  an  order  directing  any  other  party  to 
the  action  to  disclose  on  oath  all  documents  which  are,  or  have 
been,  in  his  possession  or  power,  relating  to  any  matter  in 
question  in  the  action.  But  before  he  makes  the  application, 
he  must  pay  5/.  into  Court  to  the  "Security  for  Costs  Account," 
to  abide  further  order.  (Order  XXXI.  r.  26.)  This  is  a 
useful  precaution ;  it  prevents  the  parties  from  worrying  each 
other  unnecessarily.  On  the  hearing  of  the  application,  the 
master  will  order  such  disclosure — or  "  discovery,"  as  it  is 
called — only  when,  and  only  so  far  as,  he  deems  it  necessary 
either  for  disposing  of  the  action  or  for  saving  costs.  If  he  is 
satisfied  that  discovery  is  not  necessary,  he  will  refuse  the 
application.  If  he  is  satisfied  that  discovery  is  not  necessary 
at  that  stage  of  the  action,  he  will  adjourn  the  application. 
(See  r.  20.)  In  other  cases  he  will  order  either  general  dis- 
covery, or  discovery  limited  to  certain  classes  of  documents,  aa 
he  thinks  fit.    This  order  the  party  seeking  discovery  must 
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serve  on  his  opponent,  together  with  a  copy  of  the  receipt  for 
the  5/.  paid  into  Court.  A  plaintiff  can  obtain  discovery 
under  this  rule  from  any  necessary  defendant.  {Spokes  v. 
Grosvenoi*  Hotel  Company,  (1897)  2  Q.  B.  124.)  And  one 
defendant  can  obtain  discovery  of  doouments  from  his  co-defen- 
dant if  there  be  some  right  to  be  adjusted  between  them  in  the 
action.  (Shaw  v.  Smith,  18  Q.  B.  D.  193 ;  56  L.  J.  Q.  B.  174 ; 
35  W.  R.  188  ;  56  L.  T.  40  ;  Alcoy  v.  Greenhill,  74  L.  T.  345.) 

Affidavit  of  Documents. 

The  party  against  whom  a  general  order  for  discovery  is 
made  must  make  an  affidavit,  specifying  all  the  documents 
material  to  the  matters  in  dispute  in  the  action,  which  are,  or 
have  been,  in  his  possession.  He  must  describe  them  with 
particularity  sufficient  to  identify  them  hereafter,  should  the 
Court  think  fit  to  order  any  of  them  to  be  produced.  (Taylor 
v.  Batten,  4  Q.  B.  D.  85  ;  48  L.  J.  Q.  B.  72.)  He  must  also 
specify  which,  if  any,  he  objects  to  produce  (Order  XXXI. 
r.  13),  and  on  what  grounds  he  so  objects.  He  must  specify 
all  material  documents,  whether  he  objeots  to  produce  them  or 
not;  but  immaterial  documents  he  should  altogether  omit. 
Any  document  which  he  sets  out  he  thereby  admits  to  be  mate- 
rial. Hence  he  should  make  no  reference  in  his  affidavit  to  any 
document  which  he  honestly  believes  to  be  irrelevant  to  the  action. 
Every  document  which  will  throw  any  light  on  any  part  of  the 
case  is  material,  and  must  be  disclosed.  If  some  portion  of  a 
document  or  book  is  relevant  and  the  rest  not,  he  must  specify 
which  portions  he  admits  to  be  relevant ;  he  has  the  document 
or  book  in  his  possession,  and  he  must  therefore  take  upon  him- 
self the  responsibility  of  stating  on  oath  whioh  parts  do  and 
which  do  not  relate  to  the  matters  in  question.  (Yorkshire 
Provident  Co.  v.  Gilbert,  (1895)  2  Q.  B.  148,  153 ;  64  L.  J. 
Q,.  B.  578 ;  72  L.  T.  445.)  But  discovery,  and  inspection,  too, 
are  strictly  limited  to  the  matters  in  issue  in  the  action.    Thus, 
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if  either  party  has  delivered  particulars  he  will  only  be 
entitled  to  discovery  of  such  documents  as  are  relevant  to  the 
matters  specified  in  such  particulars.  (lb. ;  Hope  v.  Brash, 
(1897)  2  Q.  B.  188.) 

An  Affidavit  of  Documents  is  generally  in  the  form  shown  in 
Precedent,  No.  110.  It  has  two  schedules,  and  the  first  schedule 
has  two  parts.  In  Schedule  I.,  Part  1,  the  deponent  sets  out 
the  documents  which  he  has  in  his  possession  and  is  willing  to 
produce ;  in  Part  2,  the  documents  which  he  has  in  his  posses* 
sion  and  refuses  to  produce.  In  Schedule  II.  he  sets  out  docu- 
ments which  he  once  had  in  his  possession,  hut  has  not  now. 
The  reasons  for  which  he  refuses  production  he  states  in  the  body 
of  the  affidavit. 

Claim  of  Privilege. 

The  fact  that  a  document  was  written  on  a  privileged  occasion, 
in  the  special  sense  in  which  that  term  is  used  in  aotions  of 
defamation,  is  no  ground  for  refusing  to  produce  it ;  it  is  not 
therefore  privileged  from  inspection.  ( Webb  v.  East,  5  Ex.  D. 
23,  108 ;  49  L.  J.  Ex.  250  ;  28  W.  E.  229,  336 ;  41  L.  T.  715.) 
But  there  are  five  grounds  on  which  production  may  be  lawfully 
refused : — 

1.  Documents  of  Title. — No  party  need  produce  any  document 
which  he  can  swear  to  relate  solely  to  his  own  title  to  any  real 
property,  corporeal  or  incorporeal,  and  to  contain  nothing 
which  tends  to  establish  the  title  of  his  opponent.  (Egremmt 
Burial  Board  v.  Egremont  Iron  Ore  Co.,  14  Ch.  D.  158 ;  49  L.  J. 
Ch.  623 ;  28  W.  E.  594 ;  42  L.  T.  179.)  If,  however,  the 
documents  are  material  to  his  opponent's  title,  the  deponent 
must  produce  them,  even  though  he  be  a  purchaser  for  value 
without  notice.  (Ind,  Coope  8f  Co.  v.  Emmerson,  12  App.  Cas. 
300.)  This  class  of  privilege  has  been  extended  so  as  to  protect 
every  document  which  the  deponent  can  swear  to  relate  solely  to 
his  own  case,  and  to  contain  nothing  to  assist  his  opponent's  case 
or  to  impeach  his  own.     (Beicicke  v.  Graham,  7  Q.  B.  D.  400 ; 
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Att.-Gen.  v.  Emerson,  10  Q.  B.  D.  191 ;  Budden  v.  Wilkinson, 
(1893)  2  Q.  B.  432 ;  Frankenstein  v.  Gavin,  (1897)  2  Q.  B.  62.) 
2.  Documents  prepared  with  a  view  to  Litigation. — Any  docu- 
ment which  is  prepared  by  either  party  in  order  that  his  soli- 
citor may  advise  him,  or  may  submit  it  to  counsel  for  his 
advice,  is  privileged  from  production,  although  it  is  alleged  to 
contain  a  libel  on  his  opponent  (Lowden  v.  Blakey,  23  Q.  B.  D. 
332 ;  58  L.  J.  Q.  B.  617 ;  38  W.  E.  64 ;  61  L.  T.  251),  and 
although  it  was  prepared  before  the  present  or  any  litigation 
was  contemplated.  (Minet  v.  Morgan,  L.  E.  8  Ch.  361 ;  42 
L.  J.  Ch.  627 ;  21  W.  E.  467 ;  28  L.  T.  573.)  So  are  all 
opinions  of  counsel.  Thus  a  plaintiff  suing  in  formd  pauperis 
cannot  be  ordered  to  produoe  for  inspection  by  the  defendant 
the  case  laid  before  counsel  under  Order  XVI.  r.  23,  and  his 
opinion  thereon,  even  though  he  has  made  them  exhibits  to  his 
affidavit  filed  in  accordance  with  Order  XVI.  r.  24.  (Sloane  v. 
Britain  Steamship  Co.,  Limited,  (1897)  1  Q.  B.  185.)  All  briefs, 
draft  pleadings,  &c,  are  privileged  from  inspection,  but  not 
counsel's  indorsement  on  the  outside  of  his  brief.  ( Walsham  v. 
Stainton,  2  H.  &  M.  1 ;  12  W.  E.  199 ;  Nicholl  v.  Jones,  2 
H.  &  M.  588 ;  13  W.  E.  451.)  So  are  all  papers  prepared  by 
any  agent  of  the  party  for  the  use  of  his  solicitor  for  the 
purposes  of  the  action,  provided  such  action  be  then  com- 
menced, or  at  least  imminent.  (M'Corquodalc  v.  Bell,  1  C.  P.  D. 
471 ;  45  L.  J.  C.  P.  329 ;  Southicark  and  Vauxhall  Water  Co. 
v.  Quick,  3  Q.  B.  D.  315 ;  47  L.  J.  Q.  B.  258 ;  Friend  v. 
London,  Chatham  and  Dover  Railway  Co.,  2  Ex.  D.  437 ;  46 
L.  J.  Ex.  696.)  And  generally  all  documents  which  are  called 
into  existence  solely  for  the  purpose  of  assisting  the  deponent 
or  his  legal  advisers  in  any  actual  or  anticipated  litigation. 
But  the  privilege  does  not  extend  to  advisers  who  are  not  legal. 
(Slade  v.  Tucker,  14  Ch.  D.  824 ;  49  L.  J.  Ch.  644.)  And 
when  in  an  action  it  is  alleged  with  some  show  of  reason  that 
the  defendant  has  been  guilty  of  a  crime,  or  of  fraud,  not 
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amounting  to  a  crime,  communications  between  him  and  his 
solicitor  relating  to  the  alleged  crime,  or  fraud,  or  to  its  sub- 
ject-matter, are  not  privileged  from  production  merely  because 
they  passed  between  solicitor  and  olient,  even  though  it  be  not 
alleged  that  the  solicitor  was  a  party  to  the  alleged  crime  or 
fraud.  {Reg.  v.  Cox,  14  Q.  B.  D.  153 ;  54  L.  J.  M.  0.  41 ;  33 
W.  E.  396;  52  L.  T.  25 ;  Williams  v.  Quebrada-,  (1895)  2  Ch. 
751 ;  44  W.  E.  76  ;  73  L.  T.  397.) 

3.  Incrimitiating  Documents. — It  is  also  a  ground  of  privilege 
that  the  documents,  if  produced,  would  tend  to  criminate  the 
party  producing  them.  But  a  party  cannot  refuse  to  make  an 
affidavit  of  documents  on  the  ground  that  he  might  thereby 
criminate  himself.  He  must  take  the  objection  in  the  affidavit. 
(Spokes  v.  Grosvenor  Hotel  Co.,  (1897)  2  Q.  B.  130.)  He  alone 
can  raise  the  objection,  and  he  must  do  so  on  oath  and  in 
terms  clear  and  express.  It  is  not  sufficient  for  him  to  swear 
merely :  "  the  production  will,  to  the  best  of  my  information 
and  belief,  tend  to  criminate  me."  (Roe  v.  New  York  Press,  75 
L.  T.  Journal,  31.)  But  no  order  for  discovery  of  doouments 
will  be  made  againt  the  defendant  in  an  action  brought  to 
recover  possession  of  demised  premises,  on  the  ground  of  an 
alleged  forfeiture  by  breach  of  oovenant.  (Earl  of  Mexborough 
v.  Whitwood,  (1897)  2  Q.  B.  Ill ;  overruling  Seaward  v.  Den- 
nington,  44  W.  E.  696.) 

4.  Documents  which  are  the  Property  of  a  Third  Person. — A 
man  cannot  be  compelled  to  produce  doouments  which  he  holds 
merely  as  agent  or  trustee  for  another,  if  the  true  owner  objects 
to  their  production.  Thus,  if  an  action  be  brought  against  the 
secretary  of  a  company,  he  will  not  be  ordered  to  produce  any 
document,  which  is  the  property  of  the  company,  if  the 
directors  forbid  it.  The  steward  of  a  manor  may  refuse  to 
produce  the  court  rolls,  if  the  lord  objeots  to  their  production. 
So,  too,  a  solicitor  who  is  a  party  to  an  action  may  refuse  to 
produce  doouments  of  which  he  is  in  possession  solely  as  solicitor 
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for  a  olient.  {Procter  v.  Smiles,  2  Times  L.  R.  474 ;  Ward  y. 
Marshall,  3  Times  L.  R.  578.)  But  no  privilege  can  be  claimed 
for  private  letters  written  to  the  deponent  by  a  stranger  to  the 
suit,  even  though  they  are  expressed  to  be  written  in  confidence, 
and  the  writer  forbids  their  production.  {Hopkinson  v.  Lord 
Burghley,  L.  R.  2  Ch.  447 ;  36  L.  J.  Ch.  504  ;  15  W.  R.  543  ; 
and  see  M'Corquodale  v.  Bell,  1  C.  P.  D.  471 ;  45  L.  J.  C.  P. 
329.) 

5.  State  Documents. — Sometimes,  also,  production  is  refused 
on  the  ground  of  public  polioy  and  convenience.  This  can  only 
be  where  one  party  to  the  suit  is  officially  in  possession  of  State 
documents  of  importance.  If  the  defendant  be  a  subordinate 
officer  of  a  public  department  sued  in  his  official  capacity,  he 
oannot  on  his  own  authority  claim  privilege  on  the  ground  of 
public  policy ;  production  can  only  be  refused  on  that  ground 
by  the  head  of  the  department.  (Beatson  v.  Skene,  5  H.  &  N.  838 ; 
29  L.  J.  Ex.  430.)  But  it  is  not  necessary  that  the  head  of  the 
department  should  himself  make  an  affidavit ;  so  long  as  it  is 
made  clear  to  the  Court  that  the  mind  of  the  responsible  person 
has  been  brought  to  bear  upon  the  question,  the  objection  will 
be  upheld.  (Kain  v.  Farrer,  37  L.  T.  469 ;  H.M.S.  Bellerophon, 
44  L.  J.  Ad.  5 ;  Hennessy  v.  Wright  (No.  1),  21  Q.  B.  D.  509  ; 
57  L.  J.  Q.  B.  530 ;  59  L.  T.  323 ;  Ford  v.  Blest,  6  Times 
L.  R.  295.) 

Further  and  better  Affidavit. 

An  affidavit  which  omitted  all  reference  to  the  documents 
which  the  deponent  once  had,  but  has  not  now,  in  his  possession, 
would  be  deemed  an  insufficient  compliance  with  the  order,  and 
a  further  and  better  affidavit  would  be  ordered.  {Wagstaffe  v. 
Anderson,  39  L.  T.  332.)  But  if  an  affidavit  of  doouments  be 
drawn  up  in  proper  form,  it  is  as  a  rule  conclusive.  No  affidavit 
in  reply  thereto  will  be  permitted.  If,  however,  it  can  be 
shown  from  the  affidavit  of  documents  itself,  or  from  the  docu- 
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ments  disclosed  in  it,  or  from  any  admission  on  his  pleadings, 
that  the  deponent  has  in  his  possession  other  material  docu- 
ments which  he  has  not  disclosed,  a  further  affidavit  will  be 
ordered.  {Welsh  Steam  Coal  Collieries,  Limtd.  v.  Oaskell,  36 
L.  T.  352 ;  Johnson  v.  Smith,  25  W.  E.  539 ;  36  L.  T.  741.) 

Production  and  Inspection. 

A  master  at  Chambers  may  at  any  time  during  the  pendency 
of  any  cause  or  matter  order  the  production  by  any  party 
thereto  on  oath  of  such  of  the  documents  in  his  possession 
or  power  relating  to  any  matter  in  question  in  such  cause  or 
matter,  as  the  master  shall  think  right ;  and  may  deal  with  such 
doouments  when  produced  in  such  manner  as  shall  appear  just. 
(Order  XXXI.  r.  14.)  The  party  producing  any  book  or  docu- 
ment may  seal  or  cover  up  any  part  which  he  can  swear  is  not 
material  to  any  issue  in  the  action.  {Graham  v.  Sutton  8f  Co., 
(1897)  1  Ch.  761 ;  76  L.  T.  369.)  It  is  not  an  answer  to  an 
application  for  production  of  documents  that  they  are  in  the 
hands  of  the  deponent's  former  solicitors,  who  claim  a  lien 
over  them  for  costs,  and  that  he  disputes  the  bill ;  but  the  order 
for  production  will  contain  liberty  to  apply  in  case  he  really 
cannot  obtain  the  doouments.  {Lewis  v.  Powell,  (1897)  1  Ch. 
678  ;  76  L.  T.  282.)  In  a  proper  case  {e.g.,  where  one  party 
denies  that  he  wrote  an  important  document  which  purports  to 
be  in  his  handwriting),  the  master  will  order  the  party  in  pos- 
session of  the  document  to  permit  his  opponent  to  take  photo- 
graphio  or  facsimile  copies  of  it ;  of  course  at  his  own  expense. 
{Davey  v.  Pemberton,  11  C.  B.  N.  S.  628;  Lewis  v.  Earl  of 
Londesborough,  (1893)  2  Q.  B.  191 ;  62  L.  J.  Q.  B.  452 ;  69 
L.  T.  353.) 

Under  rule  18  of  the  same  Order,  the  master  may  make  an 
order  for  the  inspection  of  any  document  in  such  place  and  in 
such  manner  as  he  may  think  fit,  provided  such  inspection  be 
necessary  for  disposing  fairly  of  the  action,  or  will  save  costs. 

o.  r 
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It  is  on  an  application  under  this  rule  that  the  validity  of  any 
claim  of  privilege  from  inspection  is  generally  tested.  The 
judge  may  now  himself  in  every  case  inspect  the  document,  if 
he  thinks  fit.  (Eule  19a  (2) ;  Ehrmann  v.  Ehrmann,  (1896)  2 
Ch.  826 ;  65  L.  J.  Ch.  889 ;  75  L.  T.  243.)  Otherwise  the 
only  question  is  whether  the  deponent  has  in  his  affidavit  said 
enough  about  the  document  to  entitle  him  to  refuse  production ; 
unless  the  Court  is  satisfied  that  the  deponent  has  misrepre- 
sented or  misconceived  its  effect.  {Roberts  v.  Oppenhcim,  26 
Ch.  D.  724.)  Any  party  to  the  action  may  also  be  ordered 
to  attend  at  any  stage  of  the  proceedings  for  the  purpose  of 
producing  any  document  named  in  the  order.  (Order  XXVII. 
r.  7;  Straker  v.  Reynold*,  22  Q.  B.  D.  262;  58  L.  J. 
Q.  B.  180;  Elder  v.  Carter,  25  Q.  B.  D.  194;  59  L.  J. 
Q.  B.  281.) 

II. — Interrogatories. 

In  every  action,  as  soon  as  the  Defence  is  delivered,  either 
party  may  apply  to  the  master  for  leave  to  deliver  interroga- 
tories to  his  opponent,  who  must  answer  them  within  ten  days, 
or  within  suoh  other  time  as  may  be  allowed.  (Order  XXXI. 
rr.  1,  8.)  In  very  exceptional  circumstances  leave  may  be 
obtained  before  the  Defence  is  delivered.  The  particular  inter- 
rogatories proposed  to  be  delivered  must  be  submitted  to  the 
master.  In  deoiding  upon  such  application,  the  master  will 
take  into  account  any  offer,  which  may  be  made  by  the  party 
sought  to  be  interrogated,  to  deliver  particulars,  or  to  make 
admissions,  or  to  produce  documents  relating  to  the  matters  in 
question,  or  any  of  them ;  and  leave  will  be  given  as  to  suoh 
only  of  the  interrogatories  submitted  as  the  master  shall  con- 
sider necessaiy  either  for  disposing  fairly  of  the  cause  or  matter 
or  for  saving  oosts.  (Order  XXXI.  r.  2.)  Moreover,  the  party 
interrogating  must,  before  delivering  the  interrogatories  to  his 
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opponent,  pay  into  the  "  Security  for  Costs  Account,"  to  abide 
further  order,  a  sum  of  money  varying  with  the  length  of  the 
interrogatories,  but  never  less  than  51.  Leave  will  not  be  given 
to  administer  interrogatories  in  a  penal  action  {Martin  v.  Treacher *, 
16  Q.  B.  D.  507 ;  55  L.  J.  Q.  B.  209 ;  Jones  v.  Janes,  22 
Q.  B.  D.  425 ;  58  L.  J.  Q.  B.  178  ;  Hobbs  8f  Co.  v.  Hudson,  25 
Q.  B.  D.  232  ;  38  W.  E.  682  ;  63  L.  T.  215) ;  nor  in  an  action 
for  moneys  forfeited  under  sect.  58  of  the  Patents,  Designs  and 
Trade  Marks  Act,  1883  (46  &  47  Vict.  o.  57).  {Saunders  v. 
Weil,  (1892)  2  Q.  B.  321 ;  62  L.  J.  Q.  B.  37.) 

The  object  of  interrogating  is  twofold :  first,  to  obtain  admis- 
sions to  facilitate  the  proof  of  your  own  case ;  secondly,  to 
ascertain,  so  far  as  you  may,  the  case  of  your  opponent.  There 
is  therefore  some  art  required  in  drawing  interrogatories.  Think 
rather  of  the  answer  the  defendant  will  probably  give  you  than 
of  the  answer  which  you  are  instructed  he  ought  to  give.  The 
defendant's  version  of  the  matter  must  differ  from  the  plaintiff's 
version,  and  your  object  is  to  discover  precisely  where  and  to 
what  extent  they  differ.  Tour  questions  then  should  be  framed 
so  as  in  the  first  place  to  elicit,  if  possible,  the  admission  you 
desire ;  and  at  the  same  time,  failing  that  answer,  to  get,  at  all 
events,  some  definite  statement  sworn  to,  from  whioh  the  party 
interrogated  cannot  afterwards  diverge.  Leave  him  no  loophole 
of  escape.  If  he  will  not  answer  the  question  your  way,  still  at 
least  find  out  how  far  he  is  prepared  to  go  in  the  opposite 
direction.  To  secure  this,  it  is  well  to  ask  a  series  of  short 
questions,  not  one  long  question.  Each  additional  detail  should 
be  put  in  a  question  by  itself. 

Illustrations. 

Thus,  if  you  ore  instructed  that  the  plaintiff  gave  evidence  in  the 
Bankruptcy  Court,  in  the  presence  of  a  Mr.  Henderson,  that  a  certain 
cheque  was  in  the  handwriting  of  the  defendant,  it  will  be  of  little  use  to 
ask  merely :  "  Did  you  not  state  on  oath,  in  the  Bankruptcy  Court,  in  the 
presence  of  J.  Henderson,  that  the  said  cheque  was  in  the  defendant's 

r2 
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hand  writing  ?  "  as  the  plaintiff  will  simply  answer  "No."  Nor  will  it 
avail  to  add  to  the  above  question  the  Chancery  phrase,  "  Or  how  other- 
wise ?  "  The  only  way  to  discover  precisely  what  it  is  the  plaintiff  denies 
is  to  split  the  question  up  into  several — "  Were  you  not  examined  as  a 
witness  in  the  Bankruptcy  Court  on  the  loth  of  May,  1896,  or  some  other 
and  what  day?  Was  not  a  cheque  then  and  there  produced  to  you? 
Was  not  the  said  cheque  the  one  mentioned  in  paragraph  4  of  the  State- 
ment of  Claim,  or  some  other  and  what  cheque  ?  Did  you  not  state  that 
such  cheque  was  in  the  handwriting  of  the  defendant  P  Did  you  not  state 
so  on  oath  ?  Did  you  not  state  so  in  the  presence  of  one  John  Hender- 
son? If  nay,  in  whose  handwriting  did  you  state  the  said  cheque 
to  be  ?  " 

Here  is  a  bad  interrogatory  :  t(  Do  you  deny  that  the  delay  occasioned 
in  the  signing  of  the  contract  for  the  sale  of  the  said  brewery  to  the  said 
purchasers  arose  wholly  or  in  part  from  the  fact  that  the  '  tied  houses ' 
alleged  to  be  connected  with  the  said  brewery  were  not  in  your  possession 
or  connected  with  the  said  brewery  ?  "  This  should  be  split  up  into  eight 
or  nine  separate  questions.  As  it  stands,  it  assumes  the  existence  of 
numerous  facts,  each  of  which  may  be  in  dispute.  Possibly  only  one  of 
them  may  be  really  in  dispute,  but  an  interrogatory  in  this  shape  will 
not  help  you  to  ascertain  which  one  that  is. 


What  Interrogatories  are  Admissible. 

There  are  certain  rules  whioh  determine  what  interrogatories 
may  be  administered  and  what  not : — 

1.  Interrogatories  must  be  relevant  to  the  matters  in  issue* 
Not  every  question  which  could  be  asked  a  witness  in  the  box 
may  be  put  as  an  interrogatory.  Thus,  questions  which  are 
only  put  to  test  the  credibility  of  the  witness  (questions  "  to 
credit,"  as  they  are  called)  will  not  be  allowed,  although  of 
course  they  may  be  asked  in  cross-examination.  (Allhusen  v. 
Labouchere,  3  Q.  B.  D.  654 ;  47  L.  J.  Ch.  819 ;  and  see  the 
concluding  words  of  Order  XXXI.  r.  1.)  "We  have  never 
allowed  interrogatories  merely  as  to  the  credibility  of  a  party  as 
a  witness."  (Per  Oockburn,  0.  J.,  in  Labomhere  v.  Shaw,  41 
J.  P.  788.)  Again,  no  question  need  be  answered  which  is  not 
put  bond  fide  for  the  purposes  of  the  present  aotion,  but  with  a 
view  to  future  litigation.    Interrogatories  will  not  be  allowed 


WHAT  INTERROGATORIES  ARE  ADMISSIBLE.         245 

if  their  object  be  only  to  establish  certain  faots  which,  if  proved, 
would  be  no  defence  in  law  to  the  action.  {Rogers  Sf  Co.  v. 
Lambert  Sf  Co.,  24  Q.  B.  D.  573 ;  59  L.  J.  Q.  B.  259 ;  38 
W.  R.  542 ;  62  L.  T.  694.) 

Illustrations. 

The  publisher  of  a  newspaper  must  answer  the  interrogatory :  "  Was 
not  the  passage  set  out  in  paragraph  3  of  the  Statement  of  Claim  intended 
to  apply  to  the  plaintiff  P  "  but  he  need  not  answer  the  further  question, 
"  if  not,  say  to  whom  P  "  as,  if  the  passage  did  not  apply  to  the  plaintiff, 
it  is  immaterial  to  whom  it  referred,  so  far  as  the  present  action  is 
concerned. 

Wilton  v.  Brignell,  (1875)  W.  N.  239. 

So  defendant  cannot  be  asked,  "  If  you  did  not  print  the  libel,  did 
M'C.  &  Co.,  or  some  other  and  what  firm,  print  it  ?  " 

Fankhurst  v.  Wighton  &  Co.,  2  Times  L.  E.  745. 

An  action  was  brought  for  a  declaration  that  a  piece  of  land  which  had 
been  purchased  by  the  defendant  and  C.  in  1873  was  purchased  by  them 
as  co-partners,  and  for  accounts  of  the  partnership,  &c.  The  defendant 
denied  the  partnership.  The  plaintiff  interrogated  the  defendant  as  to 
other  purchases  of  land  made  by  him  and  C.  previous  and  subsequent  to 
1873,  in  order  to  prove  that  they  had  been  co-partners  in  these  other 
purchases.  Held,  that  these  interrogatories  were  irrelevant  to  the  issue 
in  the  action  and  oppressive,  and  that  they  ought  not  to  be  allowed. 

Kennedy  v.  Dodson,  (1895)  1  Ch.  334 ;  64  L.  J.  Ch.  257  ;  43  W.  R. 
259 ;  72  L.  T.  172. 
Interrogatories  asking  plaintiff  whether  similar  charges  had  not  been 
made  against  him  previously  in  a  newspaper,  and  whether  he  had  con- 
tradicted them  or  taken  any  notice  of  them  on  that  occasion,  are  clearly 
irrelevant. 

Fankhurst  v.  Hamilton,  2  Times  L.  B.  682. 


But  interrogatories  are  not,  like  pleadings,  confined  to  the 
material  facts  on  whioh  the  parties  intend  to  rely;  they 
should  be,  and  generally  are,  directed  to  the  evidence  by  which 
it  is  desired  to  establish  such  facts  at  the  trial.  (Att.-Gen.  v. 
Gasktll,  20  Oh.  D.  519 ;  51  L.  J.  Ch.  870.)  Either  party  may 
interrogate  as  to  any  link  in  the  ohain  of  evidence  necessary  to 
substantiatejhifl  case ;  the  question  is  relevant  as  leading  up  to 
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a  matter  in  issue  in  the  action.  How  far  interrogatories  may 
be  addressed  to  matters  whioh  are  relevant  only  in  aggravation 
or  diminution  of  damages  is  somewhat  doubtful;  but  in  some 
cases  they  are  admissible.  Thus,  where  the  defendant  has 
delivered  a  notice  in  mitigation  of  damages  under  Order 
XXXVI.  r.  37,  he  is  entitled  to  administer  interrogatories  to 
the  plaintiff  as  to  the  matters  referred  to  therein  (Scaife  v. 
Kemp  $  Co.,  (1892)  2  Q.  B.  319 ;  61  L.  J.  Q.  B.  515 ;  66  L.  T. 
589) ;  and  I  presume,  therefore,  the  plaintiff  may  also  interro- 
gate the  defendant  on  such  matters,  though  not  perhaps  with 
the  same  minuteness. 

Illustrations. 

If  the  defendant  denies  that  he  wrote  a  material  document,  he  may  be 
asked  whether  other  documents  produced  to  him  are  not  in  his  hand- 
writing, though  such  other  documents  have  nothing  to  do  with  the  action, 
but  will  only  be  used  for  comparison  of  handwriting. 

Jones  v.  Richards,  15  Q.  B.  D.  439;  1  Times  L.  E.  660. 

So,  too,  a  defendant  may  interrogate  as  to  any  fact  material  to  his  case 
upon  the  issue  on  a  plea  of  justification. 

Marriott  v.  Chamberlain,  17  Q.  B.  D.  154;  55  L.  J.  Q.  B.  448; 
34  W.  E.  783 ;  54  L.  T.  714. 

So,  if  the  occasion  be  privileged,  either  party  may  interrogate  the  other 
with  a  view  of  proving  or  disproving  malice. 

Cooper  v.  Blachmore  and  others,  2  Times  L.  E.  746. 
Martin  and  Wife  v.  British  Museum,  10  Times  L.  E.  215. 

In  an  action  for  a  libel  contained  in  a  newspaper,  the  plaintiff  may  not 
interrogate  the  defendant  as  to  the  number  of  copies  which  he  printed  and 
issued  of  that  paper. 

Whittaker  v.  "  Scarborough  Post,"  (1896)  2  Q.  B.  148;  65  L.  J. 

Q.  B.  564 ;  44  W.  E.  657 ;  74  L.  T.  753. 
Rumney  v.  Walter,  61  L.  J.  Q.  B.  149;  40  W.  E.  174;  65  L.  T. 

757. 
James  v.  Carr,  7  Times  L.  E.  4. 

Overruling  on  this  point  Parnell  v.  Walter,  24  Q.  B.  D.  441 ;  59 
L.  J.  a  B.  125  ;  38  W.  E.  270 ;  62  L.  T.  75. 

Prior  to  the  passing  of  the  Law  of  Libel  Amendment  Act,  1888,  inter- 
rogatories were  disallowed  which  asked  the  plaintiff  for  particulars  of 
sums  already  recovered  by  him  in  other  actions  in  respect  of  other 
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publications  of  the  same  libel.    But  now  such  interrogatories  would,  it  is 
submitted,  be  admissible  under  sect.  6  of  that  Act. 
Tucker  v.  Lawson,  2  Times  L.  B.  593. 

2.  The  party  interrogating  may  put  his  whole  case  to  his 
opponent  if  he  thinks  fit,  though  it  is  not  always  wise  to  do  so ; 
he  may  also  interrogate  in  full  detail  as  to  matters  common  to 
the  case  of  both  parties ;  but  he  is  not  entitled  to  obtain  more 
than  an  outline  of  his  opponent's  case.  He  may  interrogate  as 
to  "  anything  whioh  can  be  fairly  said  to  be  material  to  enable 
him  either  to  maintain  his  own  case  or  to  destroy  the  case  of  his 
adversary."  {Per  Lord  Esher,  M.  B>.,  in  Hennessy  v.  Wright, 
(No.  2),  24  Q.  B.  D.  at  p.  447,  n.)  He  oan  compel  his  adver- 
sary to  disclose  the  facts  on  which  he  intends  to  rely,  but  not 
the  evidence  by  whioh  he  proposes  to  prove  those  facts.  He 
cannot  claim  to  "  see  his  opponent's  brief,"  or  ask  him  to  name 
the  witnesses  whom  he  means  to  call  at  the  trial.  The  party 
interrogating  may  ask  anything  to  make  out  his  own  case  or 
answer  his  opponent's  case ;  he  is  entitled  to  know  precisely 
what  is  the  charge  made  against  him,  and  what  is  the  case 
which  he  will  have  to  meet.  But  he  is  not  entitled  to  discover 
in  what  way  his  opponent  intends  to  prove  his  case.  {JEade  v. 
Jacobs,  3  Ex.  D.  335 ;  47  L.  J.  Ex..  74 ;  Johns  v.  James,  13 
Oh.  D.  370  ;  Ashley  v.  Taylor,  37  L.  T.  522 ;  (0.  A.)  38  L.  T. 
44 ;  Ridgway  v.  Smith  8f  Son,  6  Times  L.  E.  275.) 

Illustrations. 

In  an  action  for  the  recovery  of  land,  the  defendant  is  entitled  to  know 
the  facts  showing  the  nature  of  the  plaintiff's  title,  and  he  may,  there- 
fore, administer  to  the  plaintiff  interrogatories  as  to  the  links  through 
which  he  traces  his  pedigree,  &c. ;  but  he  is  not  allowed  to  inquire  into 
the  evidence  by  which  the  plaintiff  seeks  to  prove  his  title. 

Fliicro/t  v.  Fletcher,  11  Exch.  543 ;  25  L.  J.  Exch.  94. 

Horton  v.  Bott,  2  H.  &  N.  249  ;  26  L.  J.  Exch.  267. 

Stoate  v.  Rew,  14  C.  B.  N.  S.  209 ;  32  L.  J.  C.  P.  160. 

Kettlewell  v.  Dyson,  18  L.  T.  285. 

Garland  v.  Oram,  55  J.  P.  374. 
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The  plaintiff  in  such  an  aotion  is  entitled  to  interrogate  the  defendant 
on  all  matters  relevant  to  his  own,  and  not  to  the  defendant's  case. 
Lyell  v.  Kennedy  (1883),  8  App.  Cas.  217. 
And  see  Cromwell  v.  Swail,  1  Times  L.  B.  474. 

Nor  can  the  defendant  be  required  to  disclose  any  matter  which  relates 
exclusively  to  his  own  title. 

Eyre  v.  Rodgers,  40  W.  B.  137. 

And  see  Pye  v.  Butterfield,  5  B.  &  S.  829 ;  34  L.  J.  Q.  B.  17  ; 
13  W.  B.  178;  11  L.  T.  448. 

A  party  cannot  be  asked  to  give  the  names  of  those  who  were  present 
when  any  material  act  was  done.  This  would  be  asking  him  to  name  his 
witnesses. 

Eade  v.  Jacobs,  3  Ex.  D.  335 ;  47  L.  J.  Ex.  74 ;  26  W.  B.  159 ; 
37  L.  T.  621. 

But  if  the  party  interrogating  is  in  other  respects  entitled  to  certain 
information,  he  will  not  be  debarred  from  it  merely  because  supplying  it 
will  necessarily  disclose  the  names  of  persons  whom  the  party  interrogated 
may  hereafter  wish  to  caU  as  his  witnesses,  or  otherwise  give  some  clue 
to  his  evidence. 

Marriott  v.  Chamberlain,  17  Q.  B.  D.  154;  55  L.  J.  Q.  B.  448; 

34  W.  E.  783;  54  L.  T.  714. 
Birch  v.  Mather,  22  Ch.  D.  629 ;  52  L.  J.  Oh.  292 ;  31  W.  B. 

362. 
McColla  v.  Jones,  4  Times  L.  B.  12. 

Ashworth  v.  Roberts,  45  Ch.  D.  623 ;  60  L.  J.  Oh.  27 ;  39  W.  B. 
170;  63  L.  T.  160. 

3.  But  even  in  interrogating  as  to  your  own  case,  the 
questions  asked  must  not  be  "fishing,"  that  is,  they  must 
refer  to  some  definite  and  existing  state  of  circumstances,  not  be 
put  merely  in  the  hopes  of  discovering  something  which  may 
help  the  party  interrogating  to  make  out  some  case.  They 
must  be  confined  to  matters  which  there  is  good  ground  for 
believing  to  have  occurred.  "Fishing"  interrogatories  are 
especially  objectionable  when  their  objeot  is  to  get  at  something 
which  may  support  a  plea  of  justification  in  an  action  of  libel. 
{Gourley  v.  Plimsott,  L.  E.  8  0.  P.  362 ;  42  L.  J.  0.  P.  121 ; 
21  W.  E.  683;  28  L.  T.  598;  Buchanan  v.  Taylor,  (1876) 
W.  N.  73.) 
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Illustration. 

Where  the  plaintiff  was  charged  with  having  used  certain  blasphemous 
phrases,  interrogatories  were  disallowed  as  "  fishing,"  the  object  of  which 
was  to  show  that  if  plaintiff  had  not  said  what  he  was  charged  with 
saying,  still  he  had  on  other  occasions  said  something  very  much 
like  it. 

Pankhurst  y.  Hamilton,  2  Times  L.  B,  682. 

4.  In  the  Queen's  Bench  Division,  at  all  events,  interrogatories 
are  not  allowed  as  to  the  contents  of  written  documents,  unless 
it  is  admitted  that  such  documents  have  been  lost  or  destroyed. 
(Stein  v.  Tabor,  31  L.  T.  444 ;  Fitzgibbon  v.  Greer,  Ir.  E.  9 
C.  L.  294.)  Nor  will  interrogatories  be  allowed,  the  object  of 
which  is  to  contradict  a  written  document.  (Moor  v.  Roberts,  3 
C.  B.  N.  S.  671 ;  26  L.  J.  0.  P.  246.)  But  you  may  ask  what 
has  become  of  a  particular  document,  and  continue :  "  If  you 
state  that  such  document  is  lost  or  destroyed,  set  out  the- 
contents  of  the  same  to  the  best  of  your  recollection  and  belief. 
If  you  have  a  oopy,  make  it  an  exhibit  to  your  answer."  (See 
Wolverhampton  New  Waterworks  Co.  v.  Hatcksford,  5  C.  B.  N.  S. 
703 ;  28  L.  J.  0.  P.  198 ;  Dalrymple  v.  Leslie,  8Q.B.D.5; 
51  L.  J.  Q,.  B.  61.)  If,  however,  the  party  from  whom  dis- 
covery is  sought  does  not  in  his  affidavit  of  documents  disclose 
a  document  which  there  is  good  reason  for  believing  was  once, 
at  all  events,  in  his  possession,  then  it  was  said  interrogatories 
might  be  delivered  asking  him  whether  he  did  not  receive  a 
particular  document  from  a  certain  person  on  a  given  day; 
whether  it  is  not  now  in  his  possession  or  control ;  if  nay,  when 
did  he  part  with  it,  and  to  whom  P  Was  it  ever  in  his  posses- 
sion or  control?  (Lethbridge  v.  Cronk,  44  L.  J.  0.  P.  381; 
Jones  v.  Monte  Video  Gas  Co.  5  Q.  B.  D.  556 ;  49  L.  J.  Q,.  B. 
627 ;  28  W.  E.  758 ;  42  L.  T.  639.)  But  since  those  decisions 
the  Court  has  expressed  the  greatest  reluotance  to  going  behind 
the  party's  affidavit  in  such  a  case,  and  the  later  decisions  leave 
it  very  doubtful  whether  any  such  interrogatories  can  ever  be 
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administered.  (See,  especially,  Hall  v.  Truman,  29  Ch.  D.  307 ; 
54  L.  J.  Ch.  717,  and  Morris  v.  Edwards,  15  App.  Cas.  309 ; 
60  L.  J.  a.  B.  292 ;  63  L.  T.  26.)  But  an  application  can  be 
made  under  Order  XXXI.  r.  19a  (3),  ante,  p.  235. 

5.  Questions  which  tend  to  criminate  may  oertainly  be  asked, 
unless  they  are  either  irrelevant  or  "  fishing,"  though  the  party 
interrogated  is  not  bound  to  answer  them.  (Alabaster  v. 
Harness,  70  L.  T.  375 ;  and  see  post,  p.  255.)  That  the  inter- 
rogatories will  tend  to  criminate  others  is  no  objection,  if  they 
be  put  bond  fide  for  the  purposes  of  the  present  action. 
(McCorquodak  v.  Bell,  (1876)  W.  N.  39.)  That  to  answer 
them  would  expose  the  party  interrogated,  or  third  persons,  to 
civil  actions,  was  never  an  objection.  (Tetley  v.  Easton,  18 
C.  B.  643 ;  25  L.  J.  C.  P.  293.) 

6.  No  interrogatories  can  be  administered  to  the  defendant 
in  an  action  for  the  recovery  of  land  if  the  answers  might 
subject  him  to  a  forfeiture.  Thus,  a  tenant  cannot  be  interro- 
gated as  to  whether  he  has  not  assigned  or  underlet  the 
premises  contrary  to  a  covenant  in  his  lease.  (Fane  v.  Atlee 
(1700),  Eq.  Abr.  77 ;  Lord  Uxbridge  v.  Staveland  (1747),  1 
Vesey,  Senior,  56;  Pye  v.  JButterfield  (1864),  5  B.  &  S.  829 ; 
34  L.  J.  Q,  B.  17 ;  Earl  of  Mexborough  v.  Whitwood,  (1897) 
2  Q.  B.  111.)  But  he  may  be  interrogated  as  to  whether 
his  term  or  other  interest  has  not  expired  or  determined  by 
effluxion  of  time.     (Wigram  on  Disoovery,  81.) 

7.  Moreover,  the  Court  has  now,  since  1893,  a  wider  discre- 
tion as  to  interrogatories ;  and  only  such  interrogatories  will  be 
allowed  as  the  master  "  shall  consider  necessary  either  for 
disposing  fairly  of  the  cause  or  matter  or  for  saving  oosts." 
(Order  XXXI.  r.  2;  and  see  Cochrane  v.  Smith,  12  Times 
L.  E.  78.) 

Great  care  is  necessary  in  applying  former  decisions  as  to  inter- 
rogatories to  the  present  practice.     Before  the  Judicature  Act 
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special  leave  was  required  to  administer  interrogatories,  and  the 
propriety  of  any  interrogatory  proposed  to  be  administered  was 
discussed  on  the  application  for  leave.  Then  from  November  1st, 
1875,  to  October  24th,  1883,  either  party  delivered  interrogatories 
as  of  right,  subject  only  to  this — that  if  he  exhibited  interrogatories 
unreasonably,  vexatiously,  or  at  improper  length,  he  might  have 
been  ordered  to  pay  the  costs  of  them.  Then,  from  October  24th, 
1883,  to  January  1st,  1894,  interrogatories  could  be  delivered  with- 
out leave  in  actions  in  which  relief  was  sought  on  the  ground  of 
fraud  or  breach  of  trust ;  in  all  other  actions  leave  was  necessary ; 
but  it  was  readily  granted,  and  without  the  proposed  interrogatories 
being  shown  to  the  master.  Now,  again,  leave  is  necessary  in  all 
actions,  and  the  proposed  interrogatories  must  be  produced  at  the 
hearing  of  the  summons  and  justified.  Then  between  November 
1st,  1875,  and  November  18th,  1878,  the  party  interrogated  was 
always  allowed  to  apply  at  chambers  to  have  objectionable  interro- 
gatories struck  out ;  this  now,  as  a  rule,  he  may  not  do ;  he  merely 
refuses  to  answer  them  in  his  affidavit  in  answer. 


Setting  aside  Interrogatories. 

Interrogatories  cannot  now  be  set  aside,  unless  they  are,  as  a 
whole,  "  exhibited  unreasonably  or  vexatiously,"  or  unless  any 
one  or  more  of  them  is  or  are  prolix,  oppressive,  unnecessary,  or 
soandalous,  (Order  XXXI.  r.  7 ;  Oppenheim  8f  Co.  v.  Sheffield, 
(1893)  1Q.B.5;  62  L.  J.  Q.  B.  167.)  Any  objection  to 
particular  interrogatories,  or  portions  of  interrogatories,  on  the 
ground  that  they  are  irrelevant,  or  "  fishing,"  &c.,  must  be 
taken  in  the  affidavit  in  answer,  and  is  no  ground  for  an  appli- 
cation to  set  the  interrogatories  aside.  On  the  other  hand,  the 
fact  that  the  master  at  Chambers,  or  even  the  judge,  has  allowed 
the  interrogatories  to  be  administered,  does  not  amount  to  a 
decision  that  the  party  interrogated  is  bound  to  answer  them ; 
lie  may  still  raise,  in  his  affidavit  in  answer,  any  objection  to 
answering  them  whioh  he  might  otherwise  have  taken.  (Peek 
v.  Bay,  (1894)  3  Ch.  282 ;  63  L.  J.  Ch.  647.) 

Both  the  phrases,  "  unreasonable  or  vexatious "  and  "  scan- 


2fl2  ANSWERS  TO  INTERROGATORIES. 

dalous,"  have  special  meanings.  Masters  at  Chambers,  follow- 
ing the  dictum  of  Pollock,  B.,  in  Gay  v.  Labouchere  (4  Q.  B.  D. 
207),  construe  "unreasonable  or  vexatious  "  as  referring  to  the 
time  or  stage  in  the  cause  at  which  they  are  exhibited ;  in  short, 
that  they  are  "  premature."  (See  Merrier  v.  Cottony  1  Q.  B.  D. 
442 ;  46  L.  J.  Q.  B.  184.)  A  "  scandalous "  interrogatory 
may  be  defined  as  an  insulting  or  degrading  question,  which  is 
irrelevant  or  impertinent  to  the  matters  in  issue.  "  Certainly 
nothing  can  be  scandalous  which  is  relevant."  (Per  Cotton, 
L.  J.,  in  Fisher  v.  Owen,  8  Ch.  D.  653  ;  and  see  Kemble  v.  Hope, 
10  Times  L.  B.  254.)  Questions  which  tend  to  criminate  are 
not  scandalous,  unless  they  are  either  irrelevant  or  "  fishing  " 
(Allhusm  v.  Labouchere,  3  Q.  B.  D.  654 ;  47  L.  J.  Ch.  819), 
and  will  not,  therefore,  be  struck  out  or  set  aside ;  the  party 
interrogated  must  take  the  objection  on  oath  in  his  answer. 

And  even  where  the  party  might  have  applied  to  have  the 
interrogatory  struck  out,  he  may  still  take  the  same  objection  in 
his  answer.  (Fisher  v.  Owen,  8  Ch.  D.  645 ;  47  L.  J.  Ch.  477, 
681 ;  26  W.  E.  417,  581 ;  38  L.  T.  252,  577.)  He  waives 
nothing  by  not  applying;  hence,  applications  to  strike  out 
particular  interrogatories  are  now  extremely  rare. 

Answers  to  Interrogatories. 

The  answers  must  be  carefully  drawn.  The  party  interrogated 
may  answer  guardedly,  and  make  qualified  admissions  only,  so 
long  as  both  the  admission  and  the  qualification  are  dear  and 
definite.  (Malone  v.  Fitzgerald,  18  L.  E.  Ir.  187.)  He  may 
answer  "  Yes "  or  "  No "  simply,  so  long  as  it  is  clear  how 
much  is  thus  admitted  or  denied.  So,  too,  it  is  quite  admissible 
to  say,  "  I  do  not  know,"  where  the  matter  is  clearly  not  within 
the  deponent's  own  knowledge  or  that  of  his  servants.  He  is 
not  bound  to  procure  information  from  others  for  the  purpose 
of  answering.  (Per  Brett,  J.,  in  Phillips  v.  Routh,  L.  E.  7  C.  P. 
287 ;  Field  v.  Bennett^  2  Times  L.  E.  91,  122.)    If,  however, 


ANSWERS  TO  INTERROGATORIES.  253 

he  "  is  interrogated  about  acts  which  are  done  in  the  presence 
of  persons  employed  by  him,  their  knowledge  is  his  knowledge, 
and  he  is  bound  to  answer  in  respect  of  that."  {Per  North,  J., 
in  Rasbotham  v.  Shropshire  Union  Rail,  and  Canal  Co.y  24  Ch. 
D.  at  p.  113 ;  53  L.  J.  Ch.  327.)  A  party  to  a  oause  is  not 
exoused  from  answering  relevant  interrogatories  on  the  ground 
that  they  are  put  as  to  matters  which  are  not  within  his  own 
knowledge,  if  such  matters  ore  within  the  knowledge  of  his 
agents  or  servants,  and  such  knowledge  was  acquired  by  them 
in  the  ordinary  course  of  their  employment.  In  such  a  case  the 
party  interrogated  is  bound  to  obtain  the  information  from  such 
agents  or  servants,  unless  he  can  show  that  it  would  be  unrea- 
sonable to  require  him  to  do  so.  He  may  be  able  to  satisfy  the 
master  that  such  agents  or  servants  have  now  left  his  employ- 
ment, or  that  to  answer  fully  would  oocasion  unreasonable 
expense  or  an  unreasonable  amount  of  inquiry  into  detail  or  the 
like.  (Bolckow,  Vaughan  8f  Co.  v.  Fislier  and  others,  10  Q.  B.  D. 
161 ;  52  L.  J.  Q.  B.  12.)  If,  however,  there  is  nothing  to  show 
that  the  acts  referred  to  were  done  in  the  presence  of  his 
servants  or  agents,  or  that  the  answer  as  it  stands  is  not 
perfeotly  genuine  and  fair,  the  person  interrogated  cannot  be 
ordered  to  give  any  further  information. 

Illustration** 

Action  by  the  owners  of  cargo  against  the  owners  of  a  snip  for  a  loss 
allegod  to  have  arisen  from  negligence  in  the  navigation  of  such  ship  by 
which  she  ran  ashore  and  was  stranded.  Interrogatories  as  to  what  was 
done  by  those  on  board  with  regard  to  such  navigation  at  the  time  of  the 
accident.  The  defendants  answered  that  they  were  not  on  board  at  the 
time,  and  had  no  knowledge  or  information  respecting  the  matters  in- 
quired into,  except  as  appeared  by  the  protest,  of  which  the  plaintiffs  had 
had  inspection.  This  answer  was  held  insufficient,  as  it  did  not  appear 
that  there  was  any  difficulty  in  the  defendants  obtaining  the  required 
information  from  those  who  were  in  charge  of  the  ship  at  the  time  of  the 

accident. 

Bolckow,  Vaughan  Jb  Co.  v.  Fisher  and  others,  10  Q.  B.  D.  161 ; 

52  L.  J.  Q.  B.  12 ;  31  W.  B.  235;  47  L.  T,  724. 
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Action  by  owners  of  water-mills  against  a  canal  company  for  wrong- 
fully diminishing  the  quantity  of  water  in  the  river,  to  the  injury  of  the 
plaintiffs.  The  defendants  interrogated  the  plaintiffs,  and  asked  them  to 
give  a  list  of  the  days  between  specified  dates  on  which  they  alleged  that 
the  working  of  their  mills  was  interfered  with  by  the  negligence  of  the 
defendants.  The  plaintiffs  answered  that  they  were  unable  to  specify  the 
particular  days.  Ileld,  that  this  answer  was  sufficient,  and  that  the 
plaintiffs  were  not  bound  to  state  whether  they  had  made  inquiries  of 
their  agents,  servants,  and  workmen. 

Rashotham  v.  Shropshire  Union  Rail,  and  Canal  Co.t  24  Ch.  D. 
110 ;  53  L.  J.  Ch.  327  ;  32  W.  E.  117  ;  48  L.  T.  902. 

Action  for  the  value  of  certain  missing  casks,  of  which  full  particulars 
were  given.  Interrogatories  by  the  plaintiffs  asking  whether  the  defen- 
dant company  had  not  received  the  casks,  whether  they  had  lost  them,  or 
what  had  become  of  thorn.  The  information  asked  for  was  admittedly 
contained  in  the  books  of  the  defendant  company,  or  of  their  agents, 
Messrs.  Pickford  &  Co.  and  Chaplain  &  Home.  The  defendant  company 
refused  the  information,  on  the  ground  that  it  would  be  a  great  trouble 
to  search  through  all  these  books  for  many  years  back,  and  that  such  an 
inquiry  would  be  attended  with  great  expense.  Held,  by  Lord  Coleridge, 
C.  J.,  and  Denman,  J.  (Grove,  J.,  disaentiente),  that  the  defendant 
company  must  answer  the  interrogatories. 

Hall  v.  L.  &  N.  W.  Rail.  Co.,  35  L.  T.  848. 

But  it  is  not  reasonable  to  require  a  party  to  make  admissions  as  to 
matters  which  are  not  within  his  own  knowledge,  and  as  to  which  he  can 
only  obtain  information  by  writing  to  his  rivals  in  the  trade. 

Ehrmann  v.  Ehrmann,  (1896)  2  Ch.  611;  65  L.  J.  Ch.  745;  45 
W.  E.  149 ;  75  L.  T.  37. 

Objections  to  Answer. 

Any  objection  to  answering  any  one  or  more  of  several  in- 
terrogatories should  be  taken  in  the  affidavit  in  answer.  (Order 
XXXI.  r.  6.)  They  are  usually  in  the  following  or  some 
similar  form : — 

1.  "  I  object  to  answer  the  third  interrogatory,  on  the  ground 
that  it  is  irrelevant,  and  is  not  put  bond  fide  for  the  purposes  of 
this  action." 

2.  "I  object  to  state  the  evidence  by  which  I  intend  to  estab- 
lish the  facts. set  out  in  paragraphs  4,  5,  and  6  of  my  Defence." 
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"I  object  to   name  my  witnesses."      (But  see  Marriott  v. 
Chamberlain,  17  Q.  B.  D.  154,  ante,  p.  248.) 

3.  "  I  object  to  answer  the  fifth  interrogatory,  on  the  ground 
that  it  is  a  fishing  interrogatory,  put  for  the  purpose  of  making 
out  some  case  under  the  defendant's  plea  of  justification." 

4.  "I  object  to  state  the  contents  of  a  written  document"; 
or,  "  the  said  document  when  produced  will  be  the  best  evidence 
of  its  own  contents."  The  following  answer  was  held  sufficient 
in  Dalrymple  v.  Leslie  (8  Q.  B.  D.  5 ;  51  L.  J.  Q.  B.  61 ;  30 
"W.  R.  105 ;  45  L.  T.  478)  :  "  I  kept  no  copy  and  have  no  copy 
of  the  said  letter,  and  I  am  unable  to  recollect  with  exactness 
what  the  statements  contained  therein  were." 

5.  If  the  person  interrogated  be  a  solicitor,  it  is  a  sufficient 
answer  to  state,  "  I  have  no  personal  knowledge  of  the  matter 
referred  to  in  this  interrogatory,  and  the  only  information  and 
belief  that  I  have  received  or  have  respecting  any  of  such 
matters  has  been  derived  from  and  is  founded  on  information 
of  a  confidential  character  procured  by  me  as  solicitor  of  the  said 

C,  and  not  otherwise,  for  the  purpose  of  litigation  between  the 
plaintiff  and  the  said  0.,  either  pending  or  threatened  by  the 
plaintiff.  I  claim  to  be  privileged  from  answering  this  interro- 
gatory further."  {Procter  v.  Smiles,  55  L.  J.  Q.  B.  467,  527.) 
Similarly,  a  client  may  refuse  to  disclose  information  which  he 
only  obtained  from  his  solicitor  since  action,  and  which  was  the 
result  of  inquiries  instituted  by  the  solicitor  for  the  purposes  of 
the  litigation.     {Procter  v.  Raikes,  3  Times  L.  R.  229.) 

6.  "  In  answer  to  the  fifth  interrogatory,  I  say  that  to  answer 
the  said  interrogatory  would  tend  to  criminate  me,  wherefore  I 
respectfully  decline  to  answer  the  same";  or,  "wherefore  I 
humbly  submit  that  I  am  not  bound  to  make  any  further  or 
other  answer  to  the  same."  This  objection  must  be  stated  in 
clear  and  unequivocal  language.     In  Lamb  v.  Munster  (10  Q.  B. 

D.  110 ;  52  L.  J.  Q.  B.  46 ;  31  W.  R.  117 ;  47  L.  T.  442),  it 
was  held  sufficient  for  the  defendant  to  state  on  oath,  "  I  decline 


256  DEFAULT  IN  MAKING  DISCOVERT. 

to  answer  all  the  interrogatories  upon  the  ground  that  my 
answer  to  them  might  tend  to  oriminate  me."  (And  see  Jones 
v.  Richards,  15  Q.  B.  D.  439.) 

A  fuller  form  of  objeotion  will  be  found,  post.  Precedent 
No.  115. 

Further  and  Setter  Answers. 

If  the  answers  are  insufficient  or  evasive,  a  summons  may  be 
taken  out  calling  on  the  deponent  to  show  cause  why  he  should 
not  make  and  file  a  further  and  better  affidavit  in  answer.  The 
summons  should  specify  the  interrogatories  or  parts  of  interro- 
gatories to  which  a  better  answer  is  required.  (Church  v.  Perry, 
36  L.  T.  513  ;  Chesterfield  Colliery  Co.  v.  Black,  24  W.  E.  783 ; 
Anstey  v.  JV.  8f  S.  Woolwich  Subway  Co.,  11  Ch.  D.  439 ;  48 
L.  J.  Ch.  776.)  And  it  should  be  taken  out  promptly,  within 
a  reasonable  time  after  the  answers  are  delivered.  (Lloyd  v. 
Morley,  5  L.  R.  (Ir.)  74.)  The  summons  may  ask  in  the  alter- 
native that  the  deponent  be  examined  viva  voce  before  a  master. 
(Order  XXXI.  r.  11.)     But  such  an  order  is  seldom  made. 

Default  in  making  Discovery. 

Any  party  failing  to  answer  interrogatories,  or  to  discover  or 
produce  or  allow  inspection  of  documents  as  ordered,  is  liable  to 
attachment ;  and,  if  a  plaintiff,  to  have  his  action  dismissed  for 
want  of  prosecution ;  if  a  defendant,  to  have  his  defence,  if  any, 
struck  out,  and  to  be  placed  in  the  same  position  as  if  he  had 
not  defended.  (Order  XXXI.  r.  21.)  This  is  a  highly  penal 
provision,  and  will  only  be  enforced  in  the  last  resort,  where  it 
seems  dear  that  the  party  in  default  really  intends  not  to 
comply  with  the  order  of  the  Court.  Hence,  before  making  any 
application  of  this  kind,  the  other  party  should  obtain  a  peremp- 
tory order  insisting  on  such  discovery  being  made  within  a  time 
specified  in  the  order. 
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Chapter  XIV. 

ADVICE  ON  EVIDENCE. 

As  soon  as  notice  of  trial  is  given,  or  in  urgent  cases  even 
sooner,  the  papers  should  be  laid  before  oounsel  for  his  advice 
on  evidence.  This  should  always  be  done  by  both  sides,  even 
in  cases  apparently  simple ;  else  the  action  may  be  lost  for  want 
of  some  certificate  or  other  formal  piece  of  proof,  as  in  Collim  v. 
Carnegie  (1  A.  &  E.  695).  Every  document  in  the  case  should 
be  sent  to  counsel,  especially  the  affidavits  of  documents,  the 
answers  to  interrogatories,  and  the  draft  notices  to  produce,  and 
to  inspect  and  admit,  the  various  documents  in  the  case.  Also 
some  statement  as  to  the  oral  evidence  proposed  to  be  given, 
if  not  the  full  proofs  which  will  afterwards  form  part  of  the 
brief. 

Advising  on  evidence  is,  perhaps,  the  most  important  piece  of 
work  which  a  junior  barrister  has  to  do ;  success  at  the  trial  so 
much  depends  on  the  care  with  which  the  case  is  got  up  before- 
hand ;  and  the  country  solicitor,  who  has  perhaps  had  but  little 
experience  in  litigious  work,  looks  to  counsel  for  advice  on  every 
necessary  detail.  Besides,  as  the  advice  on  evidence  is  often 
copied  into,  or  merged  in,  the  brief,  the  junior  counsel  has  thus 
an  opportunity  of  laying  his  views  of  the  facts  and  of  the  law 
clearly  before  his  leader,  of  whioh  he  is  generally  glad  to  avail 
himself. 

Counsel  should  first  consider  whether  everything  is  in  proper 
order  for  the  hearing.  The  answers  to  interrogatories  or  the 
documents  disolosed  by  the  defendant  may  throw  a  new  light 
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on  the  matters  in  dispute.  Is  any  amendment  of  the  pleadings 
or  particulars  necessary  to  enable  his  client's  case  to  be  properly 
presented  at  the  trial  ?  If  so,  he  must  promptly  apply  for  leave 
to  add  such  new  matter.  Are  his  opponent's  answers  to  inter- 
rogatories sufficient  P  Should  not  more  documents  be  disclosed 
or  produced  P  Is  it  desirable  for  some  surveyor  or  other  agent 
to  inspect  the  locus  in  quo,  or  take  samples  of  the  goods  in  dis- 
pute. If  so,  an  order  can  be  applied  for  under  Order  L.  r.  3. 
Should  an  application  be  made  under  the  Bankers'  Books 
Evidence  Act,  1879  P  (See  Emmott  v.  Star  Newspaper  Co.,  9 
Times  L.  E.  Ill ;  and  post,  p.  267.)  Then,  when  oounsel  is 
satisfied  that  all  preliminaries  are  in  order,  and  that  all  material 
questions  are  properly  raised  on  the  pleadings,  he  can  proceed 
to  write  his  Advice  on  Evidence. 

It  has  been  found  by  experience  that  the  best  and  clearest 
method  of  advising  on  evidence  is  first  to  set  out  briefly  what 
are  the  issues  in  the  action,  and  on  whom  the  burden  of  proving 
each  issue  lies,  and  then  to  state  seriatim  how  each  is  to  be 
proved  or  rebutted.    See  Precedents,  Nos.  117, 118, 119. 

Burden  of  Proof. 

What  the  issues  are  appears,  or  ought  to  appear,  clearly  from 
the  pleadings.  From  the  pleadings  also  it  oan  at  onoe  be  ascer- 
tained on  which  party  lies  the  initial  burden  of  proof  on  each 
issue  ;  though  it  soon  may  be  shifted  to  the  other  party.  The 
burden  of  proof  is  said  to  lie  on  A.,  when  A.  must  either  call 
some  evidence  or  have  judgment  given  against  him.  As  a  rule 
it  lies  upon  the  party  who  has  in  his  pleading  maintained  the 
affirmative  of  the  issue ;  for  a  negative  is  in  general  incapable  of 
proof.  JEi  iticumbit  probatio  qui  dicit,  non  qui  negat.  The 
affirmative  is  generally,  but  not  necessarily,  maintained  by  the 
party  who  first  raises  the  issue.  Thus,  the  onus  lies  on  the 
defendant,  as  a  rule,  to  prove  all  facts  which  he  has  pleaded  by 
way  of  confession  and  avoidance,  such  as  fraud,  performance, 
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release,  rescission,  acoord  and  satisfaction,  &c.  But  the  burden 
frequently  shifts,  as  the  case  proceeds,  from  the  person  on  whom 
it  rested  at  first  to  his  opponent. 

Illustrations. 

In  an  action  for  the  recovery  of  land  the  defendant  is  in  possession ; 
and  it  will  be  presumed  in  his  favour  that  he  is  rightly  in  possession ; 
therefore  the  plaintiff  must  begin.  But  as  soon  as  the  plaintiff  proves 
that  he  is  the  heir-at-law  of  A.,  who  was  in  possession  of  the  land  at  the 
time  of  his  death  last  year,  the  burden  of  proof  is  shifted.  It  is  now  for 
the  defendant  to  produce  A.'s  will,  and  show  a  devise  to  himself.  That 
is  a  primd  fade  answer  to  the  plaintiff's  case ;  and  the  onus  once  more  lies 
on  him.  The  plaintiff  must  now  give  some  additional  evidence;  e.g.,  to 
show  that  A.  was  not  of  sound  mind  when  he  executed  that  will,  or  that 
he  revoked  it  by  a  subsequent  codicil. 

In  an  action  on  a  bill  of  exchange,  the  holder  is  primd  facie  deemed  to 
be  a  holder  in  due  course  (see  ss.  29  and  30  of  the  Bills  of  Exchange  Act, 
1882) ;  the  onus,  therefore,  lies  on  the  defendant  to  prove  that  the  accept- 
ance of  the  bill  was  obtained  by  fraud.  But  as  soon  as  this  is  established, 
then  it  is  for  the  plaintiff  to  prove  that  he  took  the  bill  in  good  faith,  and 
for  value,  and  without  notice  of  the  fraud. 

Tatam  v.  Haslar,  23  Q.  B.  D.  345 ;  68  L.  J.  Q.  B.  432 ;   38 
W.  B.  109. 

In  some  cases  the  onus  lies  on  one  party,  although  the  issue  was  first 
raised  by  his  opponent.  Thus,  if  a  defendant  pleads  the  Statute  of  Limi- 
tations, the  onus  lies  on  the  plaintiff  to  prove  that  his  cause  of  action 
arose  within  the  prescribed  period ;  it  does  not  lie  on  the  defendant  to 
prove  the  negative. 

Wilby  v.  Henman,  2  Or.  &  M.  658 ;  4  Tyr.  957. 

As  a  general  rule,  he  who  makes  an  assertion  must  prove  it  true; 
otherwise  the  jury  will  deem  it  untrue.  If  no  affirmative  evidence  be 
given,  the  opposite  proposition,  the  negative  of  the  issue  will  be  taken  as 
established. 

Catherumd  v.  Chabaud,  1  B.  &  0.  150;  2  D.  &  B.  271. 

The  precise  form  into  which  the  pleading  is  cast  does  not  matter ;  the 
judge  will  look  at  the  substance  of  the  allegation.  Thus,  in  a  plea  of 
privilege,  it  is  immaterial  whether  the  defendant  pleads  that  he  published 
the  words  bond  fide,  or  that  he  published  them  "without  malice";  in 
either  case  the  plaintiff  must  prove  malice,  if  the  occasion  be  held 
privileged. 

There  are,  however,  exceptions  to  this  rule  that  the  burden  of  proof 
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lies  on  the  party  who  affirms.  Thus,  in  an  action  for  malicious  prosecu- 
tion, it  is  for  the  plaintiff  to  establish  the  absence  of  reasonable  and 
probable  cause  for  the  prosecution. 

Abrath  v.  N.  E.  Rail  Co.,  11  App.  Gas.  247 ;  55  L.  J.  Q.  B.  457  ; 

55  L.  T.  63. 
Hicks  v.  Faulkner,  8  Q.  B.  D.  167 ;  51  L.  J.  Q.  B.  268 ;  30  W.  B. 

545 ;  46  L.  T.  127. 
Brown  y.  Hawkes,  (1891)  2  Q.  B.  718 ;  61  L.  J.  Q.  B.  151 ;  65 

L.  T.  108. 
HollingB  y.  Curteis,  10  Times  L.  B.  503. 

So  on  an  issue  whether  A.  be  still  alive  or  not,  the  party  asserting  the 
negative,  viz.,  that  A.  is  not  living,  must  prove  his  death;  because  the 
presumption  is  in  favour  of  the  continuance  of  life,  till  the  contrary  be 
shown. 

Wilson  v.  Hodges,  2  East,  312. 

Having  determined  what  facts  his  client  has  to  prove  at  the 
trial,  counsel  proceeds  to  state  how  they  are  to  be  proved,  what 
witnesses  must  be  called,  and  what  documents  must  be  put  in 
on  each  issue.  Eaoh  party  must  also  be  prepared  with  evidence 
not  only  to  prove  the  issues  which  lie  upon  him,  but  also  to 
rebut  his  adversary's  case.     But  remember : — 

1.  There  are  some  matters  which  need  not  be  proved  at  all, 
e.g.,  the  law  of  England,  public  statutes,  official  seals,  and  oertain 
facts  so  well  known  that  the  Court  takes  judicial  notice  of  them 
without  proof.  But  the  oustom  of  any  particular  county,  or  of 
a  city  such  as  London  or  Bristol,  or  the  law  of  Scotland  or 
Jersey,  the  practice  of  an  inferior  or  foreign  court,  resolutions 
of  the  House  of  Commons  (Stockdale  v.  Hansard  (1837),  7 
C.  &  P.  731,  6),  or  the  existence  of  a  war  (JR.  v.  De  Berenger 
(1814),  3  M.  &  S.  67,  9)  must  be  proved  as  facts. 

2.  Again,  neither  party  need  prove  that  which  the  law 
already  presumes  in  his  favour,  e.g.,  the  plaintiff  in  an  action  of 
libel  need  not  prove  that  the  words  axe  false ;  the  holder  of  a 
bill  of  exchange  need  not  prove  that  he  gave  value  for  it. 

3.  Do  not  forget  that  primd  facie  proof  is  often  all  that  is 
necessary ;   some  letter  may  contain  an  admission  which  will 


WITNESSES.  261 

shift  the  onus  of  proof  on  to  your  opponent.     You  need  not 
prove  every  fact  up  to  the  hilt. 

Illustrations, 

Strict  proof  of  the  plaintiff's  special  character  is  not,  as  a  rule, 
required.  In  order  to  prove  that  a  man  holds  a  public  office,  it  generally 
is  not  necessary  to  produce  his  written  or  sealed  appointment ;  it  is  suffi- 
cient to  show  that  he  acted  in  that  office ;  and  then  it  will  be  presumed 
that  he  acted  legally. 

Berryman  v.  Wise,  4  T.  R.  366. 

Cannett  v.  Curtis,  2  Bing.  N.  0.  228 ;  2  Scott,  379. 

If  a  letter  be  properly  addressed  to  A.,  and  posted,  with  the  postage 
prepaid,  it  will  be  presumed  that  it  has  reached  A.,  if  it  be  not  returned 
through  the  Dead  Letter  Office. 

Walthamstow  v.  Henwood,  (1897)  1  Ch.  41 ;  75  L.  T.  375. 


Witnesses. 

Counsel  must  decide  what  witnesses  his  client  should  subpoena 
to  attend  the  Court  to  give  evidence.  It  is  as  well  to  insert  a 
list  of  them  by  name  in  the  Advice  on  Evidence.  If  it  be 
neoessary  to  bring  up  a  prisoner  to  give  evidence,  an  application 
may  be  made  to  the  judge  ex  parte  for  an  order,  under  16  &  17 
Vict.  o.  30,  s.  9,  on  an  affidavit  stating  where  the  prisoner  is 
confined,  and  for  what  crime,  and  when  and  where  his  atten- 
dance will  be  required.  In  the  case,  now  rare,  of  a  person  being 
confined  upon  civil  process,  the  above  statute  does  not  apply, 
and  a  writ  of  habeas  corpus  ad  testificandum  must  be  obtained 
upon  application  on  affidavit  to  a  judge  at  ohambers.  A  lunatic 
may  be  brought  up  from  his  asylum  under  such  a  writ,  if  he  is 
fit  for  examination.  (Fennell  v.  Tait,  1  C.  M.  &  R.  584.)  A 
witness  residing  in  Ireland  or  Scotland  oan  be  compelled  to 
attend  by  a  subpoena  ad  testificandum  issued  by  the  speoial  leave 
of  a  judge  under  the  17  &  18  Vict.  c.  34,  s.  1. 

It  may  be  necessary  to  apply  to  postpone  the  trial  in  order  to 
secure  the  attendance  of  witnesses  who  are  ill  or  absent  abroad, 
or  for  a  commission  abroad,  or  for  the  examination  before  trial 
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of  a  witness  who  is  dangerously  ill  or  about  to  leave  the 
country.  (Order  XXXVII.  r.  5 ;  Procter  v.  Tyler,  3  Times 
L.  E.  282.)  A  defendant  will  obtain  a  commission  more  readily 
than  a  plaintiff  who  has  chosen  his  own  forum.  (Ross  v. 
Woodford,  (1894)  1  Ch.  38 ;  63  L.  J.  Ch.  191.)  The  affidavit 
filed  in  support  of  such  an  application  must  state  the  name  of  at 
least  one  witness  whom  it  is  desired  to  examine.  (Hoivard  v. 
Dulau  8f  Co.,  11  Times  L.  E.  451.)  And  the  general  nature  of 
the  evidence  which  such  witness  is  expected  to  give  should  also 
be  stated.  (Barry  v.  Barclay,  15  C.  B.  N.  S.  849.)  And  if 
suoh  evidence  is  not  directly  material  to  some  issue  in  the  cause, 
but  only  incidentally  useful  in  corroboration  of  other  evidence, 
the  application  will  not  be  granted.  (Ehrmann  v.  Ehrmann, 
(1896)  2  Ch.  611 ;  65  L.  J.  Ch.  745  ;  45  W.  E.  149  ;  75  L.  T. 
37.)  The  plaintiff  himself  will  not,  as  a  rule,  be  allowed  to 
give  his  evidence  abroad  on  commission,  it  should  be  given 
before  the  jury  here.  (Keeley  v.  Wakley,  9  Times  L.  E.  571.) 
But  a  defendant,  if  resident  abroad,  will  be  allowed  this  indul- 
gence. (New  v.  Burns,  64  L.  J.  Q.  B.  104 ;  43  W.  E.  182  ; 
71  L.  T.  681.)  The  application  is  not  usually  made  till  after 
issue  joined;  but  it  may  be  made  earlier,  if  there  be  special 
reasons  for  such  urgency.  The  application  will  fail  if  it  can  be 
shown  that  the  witnesses  oould  be  brought  to  England  without 
much  greater  expense  (Spiller  v.  Paris  Skating  Rink  Co.,  (1880) 
W.  N.  228) ;  or  that  witnesses  now  in  England  could  give  the 
same  evidence.  (The  if.  Moxham,  1  P.  D.  107,  115;  46  L.  J. 
P.  D.  &  A.  17.)  Sometimes  the  mere  delay,  which  will  thus 
necessarily  be  caused,  is  a  sufficient  reason  for  refusing  the 
application.  (Steuart  v.  Gladstone,  7  Ch.  D.  394  ;  47  L.  J.  Ch. 
154 ;  but  see  Milissich  v.  Lloyd's,  (1875)  W.  N.  200.)  The 
costs  of  the  commission  must  be  borne  by  the  party  who  applied 
for  it,  unless  the  judge  at  the  trial  makes  any  order  in  respect 
of  them.  (In  re  Imperial  Land  Co.  of  Marseilles,  37  L.  T.  588 ; 
(1877)  W.  N.  244.)    It  is  in  every  way  a  misfortune  not  to 
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have  the  evidenoe  of  an  important  witness  given  orally  in  Court. 
The  deposition,  when  read  aloud  at  the  trial,  produces  but  a 
faint  effect;  the  jury  like  to  see  the  man,  and  hear  him 
examined  and  cross-examined.  Moreover,  your  opponent  learns 
exactly  what  your  case  is,  and  has  plenty  of  time  to  prepare  his 
answer  to  it. 

Documentary  Evidence. 

Counsel  must  next  consider  what  documents  will  be  required, 
and  how,  if  the  originals  cannot  be  produced,  they  may  be 
proved  by  secondary  evidence.  For  this  purpose  he  must 
carefully  go  through  the  notice  to  produce,  and  the  notice  to 
inspect  and  admit,  and  advise  on  their  sufficiency.  For  unless 
notice  has  been  given  to  your  opponent  to  produce  a  document  in 
his  possession,  you  cannot  give  any  secondary  evidence  of  its 
contents.  And  unless  you  give  him  notice  to  inspect  and  admit 
the  documents  in  your  possession,  you  will  have  to  give  strict 
proof  of  the  handwriting  at  the  trial.  If,  after  notice  to  admit, 
your  opponent  denies  his  own  handwriting,  he  will  probably, 
even  though  he  succeed  on  other  issues,  have  to  pay  the  costs  of 
proving  this  document.  But  your  client,  if  successful,  will  not 
be  allowed  such  costs,  unless  he  served  on  his  opponent  notice  to 
admit  it,  and  so  gave  him  the  opportunity  of  saving  the  expense. 
(Order  XXXII.  r.  2.) 

The  original  document  itself  must  be  produced  at  the  trial,  if 
it  be  possible  to  obtain  it.  And  if  the  plaintiff  puts  it  in,  the 
defendant  is  entitled  to  have  the  whole  of  it  read  as  part  of  the 
plaintiff's  case.  {Cooke  v.  Hughes,  E.  &  M.  112.)  The  original 
must  be  carefully  traced  where  it  has  passed  through  many 
hands.  [Fryer  v.  Gathercole,  4  Ex.  262 ;  18  L.  J.  Ex.  389 ; 
Adams  v.  Kelly,  Ry.  &  Moo.  157.)  If  the  original  be  not 
produced,  it  must  be  satisfactorily  accounted  for.  But  where  a 
large  number  of  copies   are  printed  from  the  same  type,  or 
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lithographed  at  the  same  time  by  the  same  process,  none  of  them 
are  copies  in  the  legal  sense  of  the  word.  They  are  all  counter- 
part originals,  and  eaoh  is  primary  evidence  of  the  oontents  of 
the  rest.  (22.  v.  Watson,  2  Stark,  at  p.  129 ;  Johnson  v.  Hudson 
and  Morgan,  7  A.  &  E.  233,  n.) 

Proof  of  Handwriting. 

Anyone  who  has  ever  seen  A.  write  (even  though  once  only ; 
Qarrells  v.  Alexander,  4  Esp.  37)   can  be  oalled  to  prove  his 
handwriting.     So  can  anyone  who  has  corresponded  with  A.,  or 
seen  letters  which  have  arrived  in  answer  to  letters  addressed  to 
A.     Thus,  a  clerk  in  a  merchant's  offioe,  who  has  corresponded 
with  A.  on  his  master's  behalf,  may  be  called  to  prove  his  hand- 
writing, though  he  has  never  seen  A.  write.     (R.  v.  Slaney,  5 
C.  &  P.  213.)     The  usual  course  is  for  the  counsel  who  tenders 
the    dooument  merely  to  ask    the  witness,   "Do  you  know 
Mr.  A.'s  handwriting  P"  leaving  it  to  his  opponent  to  cross- 
examine  as  to  the  extent  of  the  witness's  acquaintance.      Such 
cross-examination  will  only  weaken  the  force  of  his  evidence, 
not  destroy  its  admissibility.    {Eagleton  v.  Kingston,  8  Ves.  473 ; 
Doe  d.  Mudd  v.  Suckermore,  5  A.  &  E.  730.)    Lastly,  by  seot.  27 
of  the  Common  Law  Procedure  Act,  1854,  "  comparison  of  a 
disputed  writing  with  any  writing  proved  to  the  satisfaction  of 
the  judge  to  be  genuine,  shall  be  permitted  to  be  made  by  the 
witnesses;  and  such  writings,  and  the   evidence   of  witnesses 
respecting  the  same,  may  be  submitted  to  the  Court  and  jury  as 
evidence  of  the  genuineness  or  otherwise  of  the  writing  in  dis- 
pute."   It  may  be  necessary  to  call  some  expert  in  handwriting. 
But  the  jury  generally  receive  the  evidence  of  experts  with 
caution.    It  is  well  to  back  it  up  with  evidence  of  witnesses  who 
have  seen  the   person  write.     If  the   suggestion  is  that  the 
document  was  written  by  either  party  to  the  suit,  and  he  is 
present  in  Court,  he  may,  it  seems,  be  then  and  there  required 
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to  write  something  whioh  the  Court  and  jury  may  compare  with 
the  document  in  dispute.  (Doe  d.  Devine  v.  Wilson,  10  Moo. 
P.  C.  at  p.  530.) 

Secondary  Evidence. 

If  the  original  document  has  been  lost  or  destroyed,  secondary 
evidence  may  be  given  of  its  oontents.  Where  words  are 
written,  or  a  paper  placarded,  on  the  wall,  whioh  cannot  con- 
veniently be  brought  into  Court,  secondary  evidence  may  be 
given  of  its  oontents.  (Per  Lord  Abinger  in  Mortimer  v. 
WCallan,  6  M.  &  W.  at  p.  68 ;  Bruce  v.  Nicolopulo,  11  Ex.  at 
p.  133  ;  24  L.  J.  Ex.  at  p.  324.)  Where,  however,  the  docu- 
ment is  still  in  existence  and  capable  of  being  brought  into 
Court,  the  party  desiring  to  give  secondary  evidence  of  its 
contents  must,  in  the  first  place,  prove  that  he  has  done  all  in 
his  power  to  obtain  the  original  document.  Thus,  the  plaintiff 
is  entitled  to  give  seoondary  evidence,  if  the  original  is  in  the 
defendant's  possession,  and  is  not  produoed  when  called  for, 
provided  due  notice  to  produce  it  was  served  on  the  defendant's 
solicitor  a  reasonable  time  before  the  trial  (R.  v.  Boucher,  1 
F.  &  F.  486) ;  and  also  if  the  document  is  in  the  possession  of 
someone  beyond  the  jurisdiction  of  the  Court,  who  refuses  to 
produce  it  on  request,  although  informed  of  the  purpose  for 
which  it  is  required.  (Boyle  v.  Wiseman,  10  Ex.  647  ;  24  L.  J. 
Ex.  160 ;  R.  v.  Llanfaethly,  2  E.  &  B.  940 ;  23  L.  J.  M.  C.  33 ; 
R.  v.  Aickles,  1  Leach,  330.)  If  it  be  in  the  possession  of  a 
third  person  within  jurisdiction,  but  a  stranger  to  the  cause, 
who  refuses  to  produce  it,  although  duly  served  with  a  subpoena 
duces  tecum  for  the  purpose,  then  the  right  to  give  secondary 
evidence  of  its  oontents  appears  to  depend  on  whether  such 
refusal-  be  rightful  or  wrongful.  If  it  be  a  wrongful  refusal, 
then,  it  is  said,  the  remedy  of  the  party  is  against  the  witness 
only  (sed  quaere).  If  it  be  a  rightful  refusal,  then  seoondary 
evidence  is,  as  a  rule,  admitted ;   as  the  party  has  done  all  in 
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his  power  to  produce  primary  proof.  Even  here,  however,  the 
privilege  arising  from  considerations  of  public  policy  may 
prevent  any  evidence  being  given  of  the  contents  of  the 
document.  But  where  the  privilege  is  only  of  a  private 
character  secondary  evidence  may  be  given,  e.g.,  in  the  case 
of  a  solioitor,  who  refuses  to  produoe  a  document  entrusted 
to  him  by  his  client.  (Mills  v.  Oddy,  6  0.  &  P.  728 ;  Doe 
d.  Loscombe  v.  Clifford,  2  0.  &  K.  448;  Newton  v.  Chaplin, 
10  0.  B.  356 ;  19  L.  J.  C.  P.  374.)  As  to  oopiee  in  the 
possession  of  the  defendant's  solicitor,  see  Paris  v.  Levy,  2 
F.  &  F.  73. 

In  addition  to  these  provisions  of  the  common  law,  several 
statutes  have  been  passed  which  make  copies  of  registers  and 
other  public  and  offioial  documents  admissible  in  evidence,  if 
duly  authenticated,  so  as  to  save  the  necessity  for  oonveying 
anoient  records  up  and  down  the  oountry.  Such  oopies  are  of 
three  kinds — 

(i.)  An  examined  copy;  i.e.,  a  oopy  which  someone,  who  is 
called  as  a  witness,  swears  he  has  compared  with  the 
original,  and  found  it  to  be  oorreot  and  complete. 

(ii.)  A  certified  oopy;  i.e.,  a  oopy  which  some  public  officer, 
officially  in  oharge  of  the  original,  certifies  to  be  a 
true  oopy :  he  need  not  be  oalled  as  a  witness,  if  he 
has  properly  sealed  or  stamped  or  otherwise  authenti- 
cated the  oopy. 

(iii.)  An  office  oopy;  i.e.,  a  oopy  made  in  the  office  of 
the  High  Court  of  Justice  by  an  officer  having 
oustody  of  the  original :  this,  in  the  same  Court  and 
in  the  same  action,  is  aocepted  as  equivalent  to  the 
original. 

Counsel  must  be  careful  to  advise  the  solicitor  to  obtain  the 
proper  kind  of  oopy  required  by  the  particular  Act. 


SECONDARY  EVIDENCE.  267 

Illustrations. 

A  judgment  of  the  High  Court  could  formerly  only  be  proved  by  an 
"  exemplification,"  i.e.,  a  copy  under  the  Great  Seal,  or  under  the  seal  of 
the  Court,  of  the  whole  record.  But  the  records  now  are  never  made  up ; 
and  an  office  copy,  stamped  with  the  "  seal"  of  the  Central  Office,  is  now 
sufficient. 

Order  LXL  r.  7. 

A  certified  copy  of  an  entry  in  the  "  Register  of  Newspaper  Proprie- 
tors "  kept  at  Somerset  House  is  * '  sufficient  primd  facie  evidence  of  all 
matters  and  things  thereby  appearing,  unless  and  until  the  contrary 
thereof  be  shown." 

44  &  45  Yict.  c.  60,  s.  15. 

The  bye-law  of  a  municipal  corporation  is  proved  by  the  production  of 
a  written  or  printed  copy  authenticated  by  the  corporate  seal. 

45  &  46  Yict.  c.  50,  s.  24. 
And  see  10  Yict.  c.  27,  s.  90. 

The  "Law  List"  is  admissible  as  primd  facie  evidence  that  everyone 
whose  name  appears  therein  as  a  solicitor  is  qualified  to  practise. 
23  &  24  Yict,  c.  127,  s.  22. 

Similarly  the  "Medical  Eegister"  is  primd  facie  evidence  that  the 
persons  specified  therein  are  duly  registered  medical  practitioners. 
21  &  22  Yict.  c.  90,  s.  27. 

A  conviction  can  be  proved  by  a  certificate  either  under  the  Prevention 
of  Crimes  Act,  1871,  or  under  the  Common  Law  Procedure  Act,  1854, 
s.  25,  stating  the  substance  and  effect  of  the  indictment  and  conviction, 
without  the  formal  parts. 

Three  instances  in  which  the  strict  rules  of  evidence  have 
been  relaxed  deserve  especial  attention. 

(i.)  By  the  Bankers'  Books  Evidence  Aot,  1879  (42  &  43 
Vict.  c.  11),  as  extended  by  45  &  46  Vict.  o.  72,  s.  11,  a  copy 
of  any  entry  in  the  book  of  any  banker  or  any  oompany  carry- 
ing on  the  business  of  bankers  is  made  primd  facie  evidence  in 
all  legal  proceedings  of  such  entry,  and  of  the  matters,  trans- 
actions, and  accounts  therein  recorded,  provided  that  the  book 
was  at  the  time  of  the  making  of  the  entry  one  of  the  ordinary 
books  of  the  bank,  and  the  entry  was  made  in  the  usual  and 
ordinary  oourse  of  business,  and  the  book  is  in  the  custody  or 
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control  of  the  bank.  The  copy  most  be  verified  by  the  affidavit 
of  a  partner  or  officer  of  the  bank,  who  must  state  that  the  copy 
has  been  examined  with  the  original  entry,  and  is  oorreot.  On 
the  application  of  any  party  to  an  aotion,  an  order  may  be 
made  that  he  shall  be  at  liberty  to  inspect  and  take  oopies  of 
entries  in  the  books  of  any  bank  for  the  purposes  of  the  litiga- 
tion (45  &  46  Vict.  c.  72,  s.  7) ;  provided  the  case  be  one  in 
which  the  applicant  could,  before  the  Act,  have  compelled  the 
banker  to  attend  at  the  hearing  and  produce  his  books.  (Arnott 
v.  Hayes,  36  Ch.  D.  731 ;  56  L.  J.  Ch.  844.)  And  such  an 
order  will  be  made,  although  the  account  to  which  the  entries 
relate  is  kept  in  the  name  of  a  stranger,  provided  the  entries 
would  be  evidence  in  the  action  (South  Stafford  Tramway  Co. 
v.  EbbsmM,  (1895)  2  Q.  B.  669  ;  65  L.  J.  Q.  B.  96 ;  44  W.  R. 
97 ;  73  L.  T.  454),  and  although  the  bank  be  in  Ireland  or 
Scotland  (Kissam  v.  Link,  (1896)  1  Q.  B.  574 ;  65  L.  J.  Q.  B. 
433  ;  44  W.  E.  452 ;  74  L.  T.  368.)  And  no  banker  or  officer 
of  a  bank  can  be  compelled  to  produoe  books,  or  to  give 
evidence  of  the  contents  of  books  which  may  be  proved  by 
copies  under  the  Act,  in  any  proceedings  to  which  the  bank 
is  not  a  party,  unless  by  the  order  of  a  judge  for  special  cause 
(sect.  6). 

(ii.)  Where  inspection  of  any  business  books  is  applied  for, 
the  master  may,  if  he  thinks  fit,  instead  of  ordering  inspection 
of  the  original  books,  order  a  copy  of  any  entries  therein  to  be 
furnished  and  verified  by  the  affidavit  of  some  person  who  has 
examined  the  copy  with  the  original  entries;  such  affidavit 
should  state  whether  or  not  there  are  in  the  original  book  any 
and  what  erasures,  interlineations,  or  alterations.  (Order 
XXXI.  r.  19a  (1).)  And  such  copies  will  be  evidence  against 
the  party  supplying  them.  (Slatterie  v.  Pooley,  6  M.  &  W. 
664,  669 ;  Stowe  v.  Querner,  L.  E.  5  Ex.  155,  159.)  But  the 
Court  or  a  judge  may  always  order  the  book  from  which  the 
copy  was  made  to  be  produced  for  inspection. 
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(iii.)  By  the  combined  effect  of  sect.  3  of  the  Judicature  Act, 
1894,  and  rule  7,  newly  added  to  Order  XXX.,  the  master,  on 
the  hearing  of  a  summons  for  directions,  has  power  to  "  order 
that  evidence  of  any  particular  fact,  to  be  specified  in  the 
order,  shall  be  given  by  statement  on  oath  of  information 
and  belief,  or  by  production  of  documents  or  entries  in  books, 
or  by  copies  of  documents  or  entries  or  otherwise,"  as  he  may 
direct. 

Evidence  in  Aggravation  or  Mitigation  of  Damages. 

The  plaintiff  may  also  bring  evidence  in  aggravation,  the 
defendant  in  mitigation,  of  damages*  (See  ante,  p.  82.)  In  all 
aotions  for  libel  or  slander  in  which  the  defendant  does  not  by 
his  Defence  assert  the  truth  of  the  statement  complained  of,  his 
counsel  must  consider  the  advisability  of  giving  a  notice  under 
Order  XXXVI.  r.  37.  For  by  that  rule,  "the  defendant 
shall  not  be  entitled  on  the  trial  to  give  evidence  in  chief,  with 
a  view  to  mitigation  of  damages,  as  to  the  oircumstances  under 
which  the  libel  or  slander  was  published,  or  as  to  the  character 
of  the  plaintiff,  without  the  leave  of  the  judge,  unless  seven 
days  at  least  before  the  trial  he  furnishes  particulars  to  the 
plaintiff  of  the  matters  as  to  which  he  intends  to  give  evidence." 
There  has  been  considerable  misunderstanding  as  to  the  effect 
of  this  rule.  In  the  first  place,  it  in  no  way  affects  the  right 
of  cross-examination.  The  following  rule  of  the  same  Order 
attempts  to  do  that ;  rule  37  does  not.  In  the  next  plaoe,  it  in 
no  way  alters  the  substantive  rules  of  evidenoe,  but  only  the 
procedure  relative  thereto.  It  makes  nothing  admissible  in 
evidence  whioh  was  not  admissible  before.  The  Divisional 
Court  decided,  in  Scott  v.  Sampson  (8  Q.  B.  D.  491 ;  51  L.  J. 
Q.  B.  380 ;  30  W.  E.  541 ;  46  L.  T.  412),  that  evidence  of 
rumours,  and  evidence  of  particular  facts  and  oircumstances 
tending  to  show  misconduct  on  the  part  of  the  plaintiff,  could 
not  be  admitted  in  reduotion  of  damages,  but  only  evidence  of 
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his  general  bad  character.  This  still  remains  good  law.  Bat 
the  Court  held  further  that,  assuming  such  evidence  to  be  in 
other  respects  admissible,  the  particular  facts  and  circumstances 
must  be  stated  or  referred  to  in  the  Defence,  deeming  this  to  be 
required  by  Order  XIX.  r.  4.  It  is  to  this  latter  ruling  that 
Order  XXXVI.  r.  37  is  addressed.  The  pleading  is  not  the 
proper  place  for  such  allegations,  which  merely  go  to  reduoe  the 
damages.  (See  ante,  p.  83.)  They  are  striotly  not  "  material 
facts."  Tet  it  is  only  fair  to  the  plaintiff  that  he  should  have 
some  notice  before  the  trial  that  this  peculiarly  offensive  line 
will  be  taken  by  the  defendant.  Hence  the  Rules  of  1883 
require  particulars  of  such  evidence  as  is  otherwise  admissible 
in  mitigation  of  damages  to  be  stated,  no  longer  in  the  Defence, 
but  in  a  special  notice  to  be  delivered  seven  days  at  least  before 
the  trial.    See  Precedent,  No.  94. 

Mode  and  Place  of  Trial. 

Counsel  must  also  consider  the  advisability  of  securing  a  jury, 
or  whether  it  would  be  better  for  his  client  that  the  action 
should  be  tried  by  a  judge  alone.  If  he  deoides  to  have  a 
jury,  should  it  be  a  common  or  a  speoial  jury  P  (Post,  p.  273.) 
And  is  it  necessary  for  the  jury  to  have  a  preliminary  "  view"  of 
the  locus  in  quo  ?  Next,  should  he  apply  to  change  the  venue  P 
The  plaintiff  has  pritnd  facie  the  right  to  fix  the  place  of  trial ; 
the  defendant  must  therefore  show  a  distinot  preponderance  of 
convenience  to  oust  the  plaintiff  of  his  right.  Where  the  defen- 
dant resides  is  quite  immaterial.  (Per  Quain,  J.,  1  Charley,  119; 
Bitt.  53.)  Where  the  cause  of  action  arose  has  now  but  little  to 
do  with  the  question.  The  defendant  must  prove  that  a  trial  in 
the  place  which  he  prefers  will  be  less  expensive  and  more  con- 
venient for  the  majority  of  witnesses  on  both  sides.  That  it 
will  be  more  convenient  for  defendant's  witnesses  is  alone  no 
ground  for  the  application.  ( Wheatcrofb  v.  Momley,  11 C.  B.  677.) 
But  the  defendant  will  be  entitled  to  have  the  venue  changed 
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if  he  can  show  that  there  is  no  probability  of  a  fair  trial  in  the 
place  the  plaintiff  has  selected,  e.g.,  if  a  local  newspaper  of 
extensive  circulation  has  published  unfair  attacks  on  the  defen- 
dant with  referenoe  to  the  subject-matter  of  the  action.  (Pybus  v. 
Scudatnore,  Arnold,  464 ;  Walker  v.  Brogden,  17  C.  B.  N.  S.  571.) 
If  a  plaintiff  insists  on  a  place  of  trial  which  is  not  the  natural 
or  most  convenient  one,  he  may  be  ordered  to  pay  the  additional 
costs  occasioned  by  trying  the  action  in  that  place.  {Roberts  v. 
Jones;  Willey  v.  Gt.  N.  Ry.  Co.,  (1891)  2  Q.  B.  194;  60  L.  J. 
Q.  B.  441 ;  Sill  v.  Morris,  8  Times  L.  E.  55.) 
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If  an  action  has  not  been  referred  to  any  offioial  or  special 
referee  for  trial  (as  to  such  a  reference,  see  the  Arbitration  Act, 
1889,  and  Order  XXXVI  rr.  45— 57a.),  it  will  be  tried  in  the 
Chancery  Division  by  a  judge  alone ;  in  any  other  Division  of 
the  High  Court  in  one  of  three  ways:  (a)  by  judge  alone; 
(b)  by  judge  and  jury ;  (c)  by  a  judge  with  assessors.  Trial 
by  jury  is  never  allowed  in  the  Chancery  Division.  Assessors 
are  professional  or  scientific  persons  who  assist  the  judge  with 
their  special  knowledge ;  they  are  most  frequently  seen  in  the 
Admiralty  Court  in  cases  of  collision  between  two  vessels. 

In  actions  of  slander,  libel,  false  imprisonment,  malicious 
proseoution,  seduction,  or  breach  of  promise  of  marriage 
(actions  in  which  the  damages  are  necessarily  unliquidated ;  see 
post,  p.  287),  either  party  can  secure  a  trial  by  jury  as  of  right 
merely  by  giving  notice  in  proper  time  that  such  is  his  wish. 
(Order  XXXVI.  r.  2.)  In  all  other  cases  the  trial  will  be  by 
judge  alone,  unless  an  order  be  made  at  chambers  for  a  trial  by 
jury.  But  such  an  order  will  be  made  as  of  course,  if  either 
party  applies  for  it  within  ten  days  after  notice  of  trial  has 
been  given,  unless  the  action  is  one  which  could,  without  any 
consent  of  the  parties,  have  been  tried  without  a  jury  before  the 
Judicature  Act,  or  unless  the  master  sees  clearly  that  the  case 
involves  prolonged  examination  of  documents  or  accounts,  or  a 
scientific  or  local  investigation  which  cannot  conveniently  be 
made  by  a  jury  (rr.  4 — 7 ;  Baring  Brothers  and  Co.  v.  N.  W. 
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of  Uruguay  By.  Co.,  (1893)  2  Q.  B.  406 ;  69  L.  T.  740.)  If 
the  parties  allow  the  ten  days  to  pass  without  applying  for  a 
jury,  then  the  master  can  make  whatever  order  he  thinks  right 
as  to  trial  by  jury.  So  either  party  can  obtain  a  special  jury,  if 
he  gives  notice  in  proper  time  (r.  7) ;  if  he  applies  subsequently, 
he  cannot  olaim  a  special  jury  as  of  right ;  but  there  is  generally 
no  difficulty  in  obtaining  one,  unless  the  application  is  made 
with  the  object  of  delaying  the  trial. 

If,  when  the  oase  is  called  on  for  trial,  the  plaintiff  appears, 
and  the  defendant  does  not  appear,  then  the  plaintiff  may 
proceed  to  prove  his  claim,  so  far  as  the  burden  of  proof  lies 
upon  him,  and  obtain  judgment  in  the  defendant's  absence ;  if 
the  defendant  has  pleaded  a  counterclaim,  the  plaintiff  is 
entitled  to  have  that  dismissed  at  once  with  costs.  (Lumley  v. 
Brooks,  41  Ch.  D.  323 ;  58  L.  J.  Ch.  494.)  But  if  the  defen- 
dant appears,  and  not  the  plaintiff,  the  defendant  is  entitled  to 
judgment  at  once,  dismissing  the  plaintiff's  claim  in  the  action ; 
if  he  has  a  counterclaim,  he  may  prove  such  counterclaim  so  far 
as  the  burden  of  proof  lies  upon  him.  (Order  XXXVI. 
rr.  31,  32.)  If  both  parties  appear,  then,  as  soon  as  the  jury 
has  been  sworn,  the  junior  counsel  for  the  plaintiff  "  opens  the 
pleadings  " — that  is,  he  briefly  states  their  effect.  But  if  the 
action  is  brought  for  unliquidated  damages,  he  must  not  state 
the  amount  which  the  plaintiff  claims.  And  in  no  case  must 
he  mention  the  fact  that  the  defendant  has  paid  money  into 
Court,  nor  the  amount  paid  in.  (Order  XXII.  r.  22.)  If  the 
trial  be  by  judge  alone,  the  oeremony  of  opening  the  pleadings 
is  generally  omitted. 

Next  may  arise  the  question  as  to  which  side  has  the  right  to 
begin.  In  a  civil  oase,  this  depends  entirely  on  the  pleadings. 
The  defendant  may  have  made  admissions  in  his  Defenoe  which 
entitle  him  to  begin.  This  may  have  been  done  purposely,  as 
it  is  generally  an  advantage  to  have  the  first  word  with  the 
jury.    Besides,  if  any  evidence  is  called  on  the  opposite  side, 
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the  first  word  means  the  last  word  too ;  and  to  have  the  last 
word  is  always  important.  But  the  defendant  may  not  make 
admissions  in  Court,  when  the  case  is  called  on,  which  are  not 
on  the  pleadings,  so  as  to  obtain  the  right  to  begin  (Price  v. 
Seaward,  Car.  &  M.  23) ;  unless,  indeed,  he  can  persuade  the 
judge  to  amend  the  pleadings  then  and  there.  Whenever  the 
plaintiff  olaims  unliquidated  damages,  he  has  the  right  to  begin, 
unless  the  defendant  has  expressly  admitted  that  the  plaintiff  is 
primd  facie  entitled  to  recover  the  full  sum  which  he  claims. 
(Carter  v.  Jones,  6  C.  &  P.  64 ;  1  M.  &  E.  281 ;  Mercer  v. 
Whall,  5  a  B.  447,  462,  463 ;  14  L.  J.  Q.  B.  267,  272.)  If 
the  damages  claimed  be  liquidated,  still,  if  the  defendant  has  in 
his  Defence  traversed  any  material  allegation  which  is  essential 
to  the  plaintiff's  case,  the  plaintiff  has  the  right  to  begin.  If 
one  issue  be  on  the  plaintiff,  it  does  not  matter  that  there  are 
others  which  lie  on  the  defendant.  If  both  parties  claim  the 
right  to  begin,  the  judge  will  decide  between  them  according  to 
the  pleadings  as  they  stand.  The  test  always  is,  How  would 
judgment  be  entered  if  no  evidence  at  all  were  given  on  either 
side  P  The  party  against  whom  judgment  would  in  that  event 
be  given  is  entitled  to  begin. 

The  leading  counsel  for  the  plaintiff  (if  the  plaintiff  is  entitled 
to  begin)  now  "  opens  his  case  " :  that  is,  he  states  in  chronolo- 
gical order  the  facts  on  whioh  the  plaintiff  relies ;  sometimes  he 
deals  with  the  defences  pleaded,  discounting  them  jn  anticipa- 
tion; sometimes  he  prefers  to  leave  them  unnoticed,  and  to 
deolare  that  there  is  no  defence  to  the  action.  He  must  not 
open  any  fact  whioh  he  is  not  prepared  with  evidence  to  prove. 
As  a  rule,  the  opening  speech  is  purposely  pitched  in  a  less 
combative  and  less  confident  tone  than  the  same  counsel's  final 
reply ;  for  witnesses  often  disappoint  a  leader  who  has  opened 
his  case  strongly.  The  junior  counsel  for  the  plaintiff  then 
calls  the  first  witness,  who  is  generally  the  plaintiff  himself, 
and  examines  him  "in  chief/'  as  it  is  called;  he  is  cross- 
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examined  by  the  defendant's  counsel,  and  re-examined  by  the 
leading  counsel  for  the  plaintiff,  who  then  calls  the  next  witness. 
And  so  the  oase  proceeds,  the  two  counsel  taking  the  witnesses 
for  the  plaintiff,  as  a  rule,  alternately.  When  all  the  plaintiff's 
witnesses  have  been  examined,  and  all  documents  material  to 
his  oase  have  been  put  in  and  read,  the  plaintiff's  case  is  closed. 
The  leading  counsel  for  the  defendant  then  states,  if  such  be  the 
fact,  that  he  does  not  intend  to  call  any  witnesses ;  and  in  that 
event  the  plaintiff's  oounsel  must  at  onoe  address  the  jury, 
summing  up  his  own  evidence,  and  commenting  on  the  defence, 
so  far  as  it  has  been  foreshadowed  by  the  cross-examination, 
and  also,  no  doubt,  on  the  fact  that  the  defendant  does  not 
venture  to  go  into  the  box.  The  defendant's  counsel  then 
addresses  the  jury,  criticising  the  evidenoe  for  the  plaintiff. 
If,  however,  the  defendant's  counsel  intends  to  call  witnesses, 
or  if  he  has  already  put  in  any  document,  he  addresses  the  jury 
at  the  conclusion  of  the  plaintiff's  case,  opening  the  defence.  He 
then  calls  his  witnesses,  each  of  whom  may  be  examined,  cross- 
examined,  and  re-examined,  and  he  usually  makes  a  second 
speech  for  the  defendant,  at  the  conclusion  of  which  the  leading 
counsel  for  the  plaintiff  replies  on  the  whole  case.  This  dis- 
advantage necessarily  attends  calling  witnesses  for  the  defendant, 
that  the  plaintiff  thus  has  the  last  word  with  the  jury ;  and  in  a 
doubtful  case  the  reply  of  an  able  advocate  frequently  deter- 
mines the  result  of  the  action.  But,  on  the  other  hand,  the 
jury  like  to  see  the  defendant  in  the  box,  and  to  learn  from  his 
own  lips  his  reasons  for  his  conduct.  When  the  speeches  of 
counsel  are  happily  over,  the  learned  judge  sums  up  the  whole 
case  to  the  jury,  and  then  follow  verdict  and  judgment. 

Examination  of  Witnesses  in  Chief. 

The  sucoess  of  a  case  depends  largely  on  how  the  witnesses  are 
handled.  The  timid  witness  must  be  encouraged ;  the  talkative 
witness  repressed ;  the  witness  who  is  too  strong  a  partizan  must 
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be  kept  in  oheok ;  and  yet  such  management  must  not  be  too 
obvious.  It  is  a  great  art  to  cross-examine  well :  it  requires 
even  greater  art  to  examine  in  chief  with  uniform  success,  to 
bring  out  clearly  and  in  proper  chronological  order  just  so  much 
as  is  wanted  and  no  more.  Nothing  will  induce  some  witnesses 
to  swear  up  to  their  proofs ;  from  f orgetfulness  or  some  other 
reason  they  omit  the  most  material  circumstance,  and  supply  its 
place  with  a  host  of  immaterial  details.  And  yet  oounsel  must 
not  seem  to  suggest  anything  to  the  witness. 

Then  objections  are  frequently  taken  either  to  questions  put 
by  oounsel  or  to  something  which  the  witness  is  endeavouring 
to  say.  An  objection  to  the  admissibility  of  any  evidence  must 
be  taken  as  soon  as  it  is  tendered ;  no  objection  can  be  raised 
after  the  evidence  has  once  been  received.  Suoh  an  objection  is 
usually  stated  in  the  oompendious  form,  "  That  is  not  evidence." 
This  may  mean  one  or  other  of  two  very  different  things;  either 
(a)  that  the  fact  sought  to  be  proved  is  irrelevant  to  every  issue 
in  the  action,  or  (b)  that  the  proposed  method  is  not  the  proper 
method  of  proving  a  relevant  fact.  Anything  that  goes  to  prove 
a  material  fact  is  relevant ;  everything  else  will  be  rigorously 
exoluded.  And  relevant  faots  must  be  proved  in  the  legitimate 
way ;  a  f  aot  may  be  most  material,  still  that  is  no  reason  why 
you  should  be  allowed  to  prove  it  by  hearsay  evidenoe.  Hear- 
say is  only  admissible  in  the  nine  oases  mentioned  by  Mr.  Wills 
in  pages  125 — 177  of  his  Law  of  Evidence ;  and  most  of  those 
oases  rarely  occur.  Counsel  examining  in  chief  must  keep 
rigidly  to  what  is  relevant,  and  be  prepared  to  prove  all  relevant 
facts  by  admissible  evidence. 

And  he  must  not  ask  leading  questions.  A  leading  question 
is  one  which  suggests  to  the  witness  the  answer  which  it  is 
desired  he  should  give  to  it.  Counsel  may  not,  therefore,  put 
such  a  question  to  his  own  witness,  unless  it  is  merely  intro- 
ductory, or  relates  to  matters  as  to  which  there  is  no  dispute. 
In  most  cases,  however,  it  is  necessary  to  prove  a  certain  number 
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of  uncontested  facts,  in  order  that  judge  and  jury  may  under- 
stand the  position  of  the  parties  and  the  oiroumstances  surround- 
ing the  case.  As  to  these  matters,  leading  questions  are  often 
put  with  the  permission  of  counsel  on  the  other  side.  Leading 
questions  may  also  be  put  to  contradict  evidence  already  given 
by  a  witness  on  the  other  side ;  e.g.,  if  the  plaintiff  has  sworn 
that  the  defendant  said,  "  The  goods  need  not  all  be  equal  to 
sample,"  the  defendant  can,  and  should,  be  asked,  "  Did  you 
ever  say  to  the  plaintiff  that  the  goods  need  not  all  be  equal  to 
sample,  or  any  words  to  that  effect  ?  " 

A  party  may  not  attack  the  oharaoter  of  a  witness  whom  he 
has  called  himself,  or  call  evidenoe  to  contradict  him,  except 
where  he  was  oompelled  by  the  law  to  call  that  particular 
witness,  e.  g.y  if  he  were  the  attesting  witness  to  a  will.  For 
by  voluntarily  plaoing  him  before  the  Court  to  give  evidence, 
the  party  represents  to  the  judge  and  jury  that  the  witness  is 
worthy  of  belief.  Sometimes,  however,  the  judge  will  allow  an 
adverse  witness  to  be  treated  as  hostile,  that  is,  to  be  treated  as 
though  he  had  been  called  by  the  other  side,  and  then  he  may 
be  cross-examined  and  contradicted.  He  may  be  asked  leading 
questions ;  he  can  also  be  asked  as  to  any  previous  statement 
made  by  him  (such  as  a  signed  proof  of  his  evidenoe) ;  and 
after  his  attention  has  been  called  to  the  particular  portions 
which  are  inconsistent  with  his  present  evidence,  such  statement, 
if  in  writing,  may  be  put  in  evidenoe  to  contradict  him.  (C.  L. 
P.  Act,  1854  (17  &  18  Vict.  c.  125),  ss.  23,  24.)  But  the  judge 
will  not  allow  oounsel  to  treat  a  witness  as  hostile  merely 
because  the  evidenoe  he  is  giving  is  unfavourable  to  the  party 
who  called  him.  Such  permission  will  only  be  given  where  the 
witness  shows  a  decided  bias  against  that  party,  and  a  reluctance 
to  state  anything  that  tells  in  his  favour.  (Ghreenough  v.  JSccles, 
5  0.  B.  N.  S.  786 ;  28  L.  J.  C.  P.  160.) 

A  witness  should  always  state  what  happened  according  to  his 
own  personal  recollection,  and  not  according  to  what  he  has  since 


278  CROSS-EXAMINATION. 

been  told.  But  lie  is  allowed  to  refresh  his  memory,  when  in 
the  box,  by  looking  at  any  entry  or  memorandum  which  he 
himself  wrote  or  dictated  at  or  very  shortly  after  the  event 
whioh  it  records,  or  even  at  an  entry  made  by  someone  else, 
but  which  he  saw  and  read  and  approved  as  correct  at  or  very 
shortly  after  the  event.  It  does  not  matter  that  the  document 
is  not  evidence  for  either  party,  or  even  that  it  should  be  and  is 
not  stamped.  (Maugham  v.  Hubbard,  8  B.  &  0.  14;  Birchall  v. 
Bullough,  (1896)  1  Q.  B.  325 ;  74  L.  T.  27.)  The  witness 
should  not  read  it  aloud  to  the  jury  (unless  the  other  side  con- 
sent) :  he  should  merely  refer  to  it  to  refresh  his  memory.  And 
he  must  have  in  Court  the  original  entry,  and  not  a  fair  copy 
of  it.  (Burton  v.  Plummer,  2  A.  &  E.  343.)  Counsel  on  the 
other  side  is  entitled  to  look  at  any  dooument  by  which  the 
witness  has  refreshed  his  memory  and  to  oross-examine  him  on 
it ;  and  he  may,  if  he  thinks  fit,  put  it  in  evidenoe. 

Cross-examination. 

Counsel,  when  cross-examining,  has  a  much  freer  hand  than 
when  examining  in  chief.  He  may  ask  leading  questions  to  his 
heart's  oontent.  And  he  need  not  oonfine  his  questions  to  the 
facts  in  issue ;  he  may  branch  out  into  many  collateral  matters ; 
he  may  attack  the  character  and  impugn  the  credit  of  the 
witness  to  any  extent  which  his  instructions  justify.  But  he 
should  use  this  liberty  guardedly. 

This  much  counsel  is  bound  to  do,  when  cross-examining: 
he  must  put  to  each  of  his  opponent's  witnesses,  in  turn,  so 
much  of  his  own  oase  as  concerns  that  particular  witness  or  in 
which  that  witness  had  any  share.  Thus,  if  the  plaintiff  has 
deposed  to  a  particular  conversation,  it  is  the  duty  of  the  counsel 
for  the  defendant  to  indicate  by  his  cross-examination  howmuoh 
of  the  plaintiff's  version  of  the  conversation  he  accepts,  and  how 
much  he  disputes,  and  to  suggest  what  the  defendant's  version 
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will  be.  If  lie  ask  no  question  as  to  it,  he  will  be  taken  to 
accept  the  plaintiff's  aooount  in  its  entirety. 

But  in  all  other  matters  it  is  often  safer  to  ask  too  little  than 
too  muoh.  It  is  quite  unnecessary  to  take  the  witness  through 
the  whole  of  the  story  which  he  has  already  given  in  chief: 
the  usual  result  of  doing  so  is  that  the  witness  merely 
repeats  his  former  evidence  with  greater  emphasis,  and  brings 
out  many  minor  incidents  and  considerations  whioh  corroborate 
his  tale. 

Moreover,  reokless  cross-examination  often  lets  in  awkward 
pieces  of  evidenoe  whioh  hitherto  were  not  admissible.  Thus,  if 
you  ask  a  witness  whether  he  did  not  meet  Mr.  X.  at  Ilminster 
Fair  last  September,  and  whether  Mr.  X.  did  not  then  tell  him 
so  and  so,  your  opponent,  in  reply,  will  be  able  to  ask  the 
witness  what  Mr.  X.  really  did  say  to  him  on  that  occasion, 
although  this  was  not  admissible  in  chief,  because  your  client 
was  not  present  at  the  conversation.  Again,  if  one  entry  in  a 
book  k  tendered  in  evidenoe  or  is  used  by  a  witness  to  refresh 
his  memory,  and  you  take  the  book  and  turn  over  the  leaves 
and  cross-examine  as  to  other  entries  which  you  find  there, 
you  make  such  other  entries  evidence,  and  part  of  your  case. 
{Gregory  v.  Tavernor9  6  C.  &  P.  at  p.  281.) 

Witnesses  may  be  cross-examined  not  only  as  to  the  facts  of 
the  case  but  also  "  to  credit,"  that  is,  as  to  matters  not  material 
to  the  issue,  with  the  view  of  impugning  their  credit  and  thus 
shaking  their  whole  testimony.  But,  in  order  to  prevent  the 
case  from  thus  branching  out  into  all  manner  of  irrelevant 
issues,  it  is  wisely  provided  that  on  such  matters  the  answer  of 
the  witness  must  be  accepted  as  final ;  no  evidence  can  be  called 
to  contradiot  it.  There  is  one  exception.  By  sect.  24  of  the 
Common  Law  Procedure  Act,  1854,  if  a  witness  in  any  cause 
be  questioned  as  to  whether  he  has  been  oonvicted  of  any  felony 
or  misdemeanour,  and  if  he  either  denies  the  fact,  or  refuses  to 
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answer,  the  opposite  party  may  prove*  such  conviction,  however 
irrelevant  the  fact  of  such  conviction  may  be  to  the  matter  in 
issue  in  the  cause.  ( Ward  v.  Sinfield,  49  L.  J.  C.  P.  696  ;  43 
L.  T.  253.) 

There  are  some  questions,  moreover,  which  a  witness  will  not 
be  compelled  to  answer,  either  in  cross-examination  or  in 
ohief : — 

(i)  He  may  refuse  to  answer  any  question  which  tends, 
directly  or  indirectly,  to  show  that  he  has  committed 
a  crime,  even  though  there  is  not  in  reality  the  faintest 
prospect  of  any  criminal  proceedings  being  taken 
against  him.  He  may,  however,  be  asked  whether 
he  has  not  been  convioted. 

(ii)  Neither  husband  nor  wife  can  be  oompelled  to  disclose 
any  communication  whioh  has  passed  between  them. 
(16  &  17  Vict.  c.  83,  s.  3 ;  O'Connor  v.  MarjoribankSj 
4  M.  &  Gt.  435.) 

(iii)  No  barrister  or  solicitor  may,  unless  his  client  consents, 
disclose  any  f  aot  which  his  client  oommunicated  to  him 
in  his  professional  capacity,  or  the  professional  advice 
he  gave  his  client,  so  long  as  such  communication  was 
not  made,  nor  such  advice  given,  in  furtherance  of 
any  criminal  or  fraudulent  purpose.  (22.  v.  Cox  and 
Railton,  14  Q.  B.  D.  153 ;  54  L.  J.  M.  0. 41 ;  Williams 
v.  Quebrada,  (1895)  2  Ch.  751 ;  44  W.  E.  76 ;  73  L.  T. 
397.  And  see  Rochefoucauld  v.  Bousteady  74  L.  T. 
783.) 

*  The  right  method  of  proving  a  conviction  at  the  Assizes  or  Quarter 
Sessions  is  by  a  certificate  under  sect.  25  oi  the  Common  Law  Procedure 
Act,  1854,  containing  the  substance  and  effect  of  the  indictment  and  con- 
viction, but  omitting  the  formal  parts ;  or,  if  the  conviction  was  at  petty 
sessions,  by  a  similar  certificate  under  sect.  18  of  the  Prevention  of  Grimes 
Act,  1871  (34  &  35  Vict.  c.  112). 
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(iv)  No  judge,  and  no  juryman,  can  be  compelled  to  give 
evidence  as  to  anything  which  came  to  his  knowledge 
in  such  capacity.  No  member  of  the  Privy  Council 
may  disclose  what  occurred  in  the  Council.  No  mem- 
ber of  Parliament  can  be  oompelled  to  state  what  took 
place  in  the  House,  without  the  leave  of  the  House. 
No  servant  of  the  State  can  be  oompelled  to  disolose 
any  official  communication  made  to  him  by  any  other 
State  official,  whether  superior  or  inferior,  unless  the 
head  of  his  department  permits  him  so  to  do. 

He-examination. 

The  object  of  re-examination  is  merely  to  give  the  witness  an 
opportunity  of  explaining  any  seeming  inconsistency  in  his 
answers,  and  of  stating  the  whole  truth  as  to  any  matter  which 
was  touohed  on,  but  not  fully  dealt  with,  in  cross-examination. 
Counsel,  when  re-examining,  can  ask  no  question  that  does  not 
arise  out  of  the  cross-examination,  except  by  consent ;  he  has 
no  more  right  to  ask  leading  questions  at  this  stage  than  at  any 
other ;  and  it  is  a  mere  waste  of  time  to  ask  over  again  questions 
already  put  in  chief. 

When  counsel  have  finished  with  the  witness,  the  judge  often 
asts  him  a  few  questions.  Neither  counsel  has  any  right  to  re- 
examine  the  witness  on  the  answers  whioh  he  has  given  to  the 
judge ;  but  he  may  ask  the  judge  to  put  another  question  to  the 
witness  to  make  those  answers  clear.  After  a  witness  has  once 
left  the  box,  he  cannot  be  recalled,  except  by  the  leave  of  the 
judge ;  and  counsel,  when  asking  leave,  is  expected  to  indicate 
the  matters  on  which  he  desires  him  to  give  further  evidence. 
If  the  judge  consents,  and  the  witness  is  recalled,  the  counsel 
recalling  him  will  be  confined  to  the  matters  so  indicated ;  but 
his  opponent  may,  apparently,  cross-examine  him  on  any 
subject. 
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The  judge,  too,  has  power  to  oall  and  examine  a  witness  who 
has  not  been  called  by  either  party,  and,  if  he  does  so,  neither 
party  has  a  right  to  cross-examine  that  witness  without  the 
leave  of  the  judge.  But  such  leave  will  always  be  granted  if 
the  evidence  of  the  witness  called  by  the  judge  is  adverse  to 
either  party.  (Coulson  v.  Disborough,  (1894)  2  Q.  B.  316;  42 
W.  K.  449;  70L.T.617.) 

Documents. 

The  rule  is  that  the  originals  must  be  produced  in  Court,  if 
they  still  exist  and  can  be  found  within  jurisdiction.  If  they 
are  in  the  possession  of  the  other  side,  notice  to  produce  them 
should  be  given  a  reasonable  time  before  the  trial;  if  in  the 
possession  of  a  third  person,  he  should  be  served  with  a  subpoena 
duces  tecum.  A  third  person,  not  a  party,  oannot  be  compelled 
to  produce  his  title  deeds,  or  to  answer  any  question  as  to  their 
contents.  If  a  person  is  only  called  to  produoe  a  document,  and 
is  not  sworn  or  asked  any  question  in  chief,  the  other  side  has 
no  right  to  oross-examine  him ;  sometimes  he  is  called  on  to 
produce  a  dooument  while  the  plaintiff  or  some  other  witness  is 
in  the  box,  and  is  himself  called  as  a  witness  at  a  later  period  of 
the  case.  A  party  who  has  been  served  with  notice  to  produce 
is  not  bound  to  comply  with  it ;  when  the  other  side  calls  for  it, 
his  counsel  may  say,  "  I  do  not  produoe  it."  Counsel  must  not 
say  more ;  for  he  is  not  entitled  to  give  evidence ;  his  witnesses 
must  subsequently  explain  why  it  is  not  produoed,  e.g.,  that  it 
has  been  lost  or  destroyed.  Secondary  evidence  of  its  contents 
is  admissible  if  it  is  not  produoed  after  notice.  Other  cases  in 
whioh  secondary  evidenoe  of  a  document  is  admissible  are  stated 
ante,  pp.  265,  266.  If  a  witness  states  that  a  document  once  in 
his  possession  is  now  lost,  he  must  prove  that  he  has  made  a  real 
search  for  it  before  he  will  be  allowed  to  state  his  recollection  of 
its  contents.    But  oounsel  will  generally  consent  to  a  copy  of 
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any  letter  being  read,  when  it  is  common  ground  that  such  a 
letter  was  in  fact  written  and  received. 

Sometimes,  however,  when  a  dooument  is  tendered  in  evidence, 
the  officer  of  the  Court  takes  the  objection  that  it  ought  to  be, 
and  is  not,  stamped.  Counsel  never  take  a  stamp  objection. 
Some  documents,  such  as  most  bills  of  exchange  and  promissory 
notes,  oannot  be  stamped  after  they  are  issued;  and  in  such 
cases  the  objection  is  fatal ;  no  copy  can  be  put  in,  even  by 
consent,  after  it  is  known  to  the  Court  that  the  original  is  un- 
stamped. If,  however,  the  document  is  one  whioh  can  by  law 
be  stamped  after  its  issue  or  execution,  the  objection  can  be 
removed  by  paying  the  officer  the  amount  of  the  stamp  duty 
and  a  penalty ;  or,  if  the  document  be  insufficiently  stamped, 
the  amount  of  the  deficiency  and  a  penalty.  If  there  is  any 
question  as  to  the  necessity  for  a  stamp,  or  as  to  its  proper 
amount,  the  judge  decides  it  then  and  there ;  if  he  admits  the 
document,  his  decision  is  final,  and  no  new  trial  will  be  granted, 
if  he  subsequently  proves  to  have  been  wrong.  (Order  XXXIX. 
r.  8.) 

Sometimes  a  graver  difficulty  is  experienced  in  putting  in 
evidence  soma  official  dooument,  e.g.,  a  letter  or  memorial  sent 
to  a  Secretary  of  State  or  to  some  government  department.  An 
objection  is  often  taken  that  the  production  of  such  documents 
is  against  public  policy.  If  this  objection  is  duly  raised  by  the 
proper  officer,  the  document  cannot  be  read,  nor  can  any  other 
evidence  be  given  of  its  contents.  If  the  original  is  privileged 
from  production  on  the  ground  of  public  policy,  the  same  publio 
policy  requires  that  no  secondary  evidence  of  it  shall  be  given. 
(Some  v.  Bentimk,  2  Brod.  &  B.  130 ;  Stace  v.  Griffith,  L.  E. 
2  P.  C.  428 ;  20  L.  T.  197 ;  Dawkim  v.  Lord  Rokeby,  L.  E.  8 
Q.  B.  255.)  In  Beatson  v.  Skene  (5  H.  &  N.  838 ;  29  L.  J. 
Ex.  430),  it  was  decided  that  the  objection  must  be  taken  by 
the  head  of  the  publio  department  of  State,  who  is  alone  able  to 
judge  whether  the  production  of  the  document  will  or  will  not 
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be  injurious  to  the  public  service.  It  is  not  for  the  judge  at  the 
trial  to  decide  that  question.  {Hughes  v.  Vargas,  9  Times  L.  E. 
551 ;  9  E.  661.)  The  strict  rule  on  the  point  is  that  "  the 
Court  is  entitled  to  have  the  pledge  and  security  of  the  head 
officer  of  State  to  give  the  reason  for  the  non-production  of  those 
documents  which  it  is  objected  to  produce,  and  to  demand  that 
he  shall  come  into  the  witness-box,  and  there  say  that  he  is  the 
head  of  the  department,  and  objects  to  suoh  and  such  documents 
being  produced,  specifying  them,  on  the  ground  of  public 
policy."  {Per  Grove,  J.,  in  Kain  v.  Farrer,  37  L.  T.  at  p.  470.) 
But  as  a  rule  the  judge  does  not  trouble  the  head  of  the 
department  to  attend  in  Court  in  person,  provided  a  representa- 
tive from  the  offioe  attends  on  his  behalf  and  satisfies  the  judge 
that  the  mind  of  the  responsible  head  of  the  department  has 
been  brought  to  bear  on  the  question,  and  that  he  has  decided 
that  the  production  of  the  dooument  would  be  injurious  to  the 
public  service. 

Rebutting  Evidence. 

In  some  cases,  at  the  close  of  the  defendant's  oase,  the 
plaintiff  is  allowed  to  call  further  evidence  in  answer  to  any 
affirmative  case  raised  by  the  defendant.  Thus  if  the  defendant 
has  pleaded  an  excuse  or  justification  for  his  conduct,  the 
plaintiff's  counsel  may,  if  he  chooses,  deal  with  this  defence  and 
call  evidence  to  rebut  the  justification  in  the  first  instance ;  or, 
if  he  prefers,  he  may  confine  his  original  case  to  proving  what 
the  defendant  did,  and  deal  with  the  defence  in  his  reply,  when 
he  will  know  the  strength  of  the  defendant's  case.  It  may  be 
the  defendant  will  never  establish  even  a  primd  facie  justifica- 
tion. (See  Maclaren  v.  Davis,  6  Times  L.  E.  373.)  But  the 
plaintiff's  counsel  cannot,  in  the  absence  of  special  ciroumstanoes, 
call  some  evidence  to  rebut  the  justification  in  the  first  instance, 
and  more  afterwards  in  reply,  thus  dividing  his  proof.  {Browne 
v.  Murray,  E.  &  M.  254.) 
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Nonsuit. 

Strictly,  there  is  no  longer  such  a  thing  as  a  nonsuit.  But 
the  word  is  now  used  to  denote  the  act  of  the  judge  when  he 
withdraws  the  case  from  the  jury  and  directs  judgment  to  be 
entered  for  the  defendant  without  (or  in  spite  of)  their  verdiot. 
The  proper  time  for  the  defendant's  counsel  to  submit  to  the 
judge  that  there  is  no  oase  for  him  to  answer  is  at  the  close  of 
the  plaintiff's  case.  Some  judges,  however,  decline  to  allow  the 
question  to  be  argued  at  this  stage  of  the  action,  unless  defen- 
dant's counsel  at  once  announces  that  he  intends  to  call  no 
witnesses.  And  indeed  it  is  generally  best  to  discuss  the  law  of 
the  case  after  all  the  evidence  has  been  given.  Every  point  of 
law  on  which  either  party  intends  to  rely  must,  as  a  rule,  be 
raised  before  verdict ;  if  it  is  not  raised  when  it  ought  to  have 
been  raised,  the  party  will  be  deemed  to  have  waived  it. 
(Graham  v.  Mayor,  fyc.  of  Huddersfield,  12  Times  L.  R.  36 ;  and 
Bee  post,  p.  294.)  The  judge  at  the  trial  has  full  power  to  allow 
either  party  to  alter  or  amend  the  indorsement  on  hia  *rit  or 
any  pleading  or  proceeding  on  such  terms  as  may  be  just 
(Order  XXVIII.  rr.  1,  6,  12),  and  to  add,  or  strike  out,  or 
substitute,  a  plaintiff  or  defendant.     (Order  XVI.  r.  12.) 

Withdrawing  a  Juror. 

Actions  are  often  compromised  before  the  judge  comes  to  sum 
up  the  evidence.  A  juror  is  often  withdrawn,  sometimes  at  the 
suggestion  of  the  judge.  This  means  that  neither  party  cares 
for  the  case  to  proceed.  If  no  special  terms  are  agreed  on,  the 
effect  of  withdrawing  a  juror  is  that  the  action  is  at  an  end, 
that  no  fresh  action  can  be  brought  for  the  same  cause  of  aotion, 
and  that  each  party  pays  his  own  oosts.  (See  Strauss  v.  Francis, 
4F.&F.  939, 1107 ;  15  L.  T.  674 ;  Moscati  v.  Lawson,  7  C.  &  P. 
35,  n. ;  Norbum  v.  Hilliam,  L.  E.  5  C.  P.  129 ;  39  L.  J.  C.  P. 
183.)     If  any  other  terms  be  agreed  on,  they  should  be  indorsed 
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on  counsel's  briefs,  and  each  indorsement  signed  by  the  leading 
counsel  on  both  sides.  Counsel  has  full  authority  to  make  such 
a  compromise,  unless  expressly  forbidden  to  do  so  by  the  client 
at  the  time  (Strauss  v.  Francis,  L.  R.  1  Q.  B.  379 ;  35  L.  J. 
Q.  B.  133 ;  Matthews  v.  Munster,  20  Q.  B.  D.  141 ;  57  L.  J. 
Q.  B.  49),  provided  the  compromise  does  not  include  or  affect 
matters  outside  the  scope  of  the  action.  (Kempshall  v.  Holland, 
14  R.  336.)  The  terms  of  such  a  compromise  will  be  strictly 
enforced,  if  necessary,  by  an  order  of  the  Court.  (Tardretc  v. 
Brook,  5  B.  &  Ad.  880  ;  Riley  v.  Byrne,  lb.  882,  n.  But  see 
Lewis's  v.  Lewis,  45  Ch.  D.  281 ;  59  L.  J.  Ch.  712.) 

Verdict. 

If,  however,  the  progress  of  the  trial  is  not  arrested  by  either 
a  non-suit  or  a  compromise,  then,  as  soon  as  all  the  evidence  has 
been  heard,  and  the  counsel  on  both  sides  have  addressed  the 
jury,  the  judge  sums  up  the  evidence.  He  may  either  leave 
the  jury  to  return  a  general  verdict  for  the  plaintiff  or  for 
the  defendant,  or  ask  them  to  answer  certain  questions;  in 
the  latter  case  it  will  be  for  the  judge  to  determine  subsequently 
what  is  the  legal  result  of  their  findings.  If  either  party  desires 
that  any  other  question  should  be  left  to  the  jury  beside  those 
which  the  judge  is  proposing  to  leave,  he  should  ask  the  judge 
to  put  that  question  also  to  the  jury  before  the  verdict  is  given. 

The  jury  now  consider  their  verdict.  They  must  determine 
all  issues  of  fact,  and,  if  they  are  in  favour  of  the  plaintiff,  they 
must  also  assess  the  damages.  In  arriving  at  the  amount,  the 
jury  must  not  have  regard  to  any  question  of  costs ;  that  is  a 
matter  for  the  judge.  And  they  must  not  be  informed  that  any 
money  has  been  paid  into  Court.  In  some  oases  the  amount  to 
which  the  plaintiff  is  entitled  can  be  ascertained  by  mere 
arithmetic,  or  calculated  according  to  a  scale  of  charges  or  some 
other  accepted  rate  or  percentage.  The  damages  are  then  said 
to  be  liquidated  or  "  made  clear."    When,  however,  the  amount 
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to  be  recovered  depends  on  all  the  circumstances  of  the  case, 
and  on  the  oonduct  of  the  parties,  and  is  fixed  by  opinion  or  by 
an  estimate,  the  damages  are  said  to  be  unliquidated.  Thus,  in 
an  action  on  a  bill  of  exohange  or  a  promissory  note,  the  amount 
of  the  verdict,  if  it  be  for  the  plaintiff  at  all,  can  be  reckoned 
beforehand:  so  much  for  principal,  so  muoh  for  interest,  so 
much  for  notarial  expenses.  But  in  an  action  of  libel,  for 
instanoe,  it  is  open  to  the  jury  to  award  the  plaintiff  a  farthing, 
or  forty  shillings,  or  a  hundred  pounds ;  and  no  one  can  say 
beforehand  what  the  precise  figure  will  be.  Where  the  damages 
are  unliquidated,  the  sum  which  the  jury  awards  to  a  successful 
plaintiff  may  be  either — 

(i)  Contemptuous; 
(ii)  Nominal; 
(iii)  Substantial;  or 
(iv)  Vindictive. 

(i)  Contemptuous  damages  are  awarded  when  the  jury  con- 
sider that  the  action  should  never  have  been  brought.  The 
defendant  may  have  just  overstepped  the  line,  but  the  plaintiff 
is  also  somewhat  to  blame  in  the  matter,  or  has  rushed  into 
litigation  unnecessarily ;  so  he  only  recovers  a  farthing  or  a 
shilling. 

(ii)  Nominal  damages  are  awarded  where  the  action  was  a 
proper  one  to  bring,  but  the  plaintiff  has  not  suffered  any 
special  damage,  and  does  not  desire  to  put  money  into  his 
pocket;  he  has  established  his  right  or  cleared  his  character, 
and  is  oontent  to  accept  forty  shillings  and  his  costs. 

(iii)  Substantial  damages  are  awarded  where  the  jury  seriously 
endeavour,  as  men  of  business,  to  arrive  at  a  figure  which  will 
fairly  compensate  the  plaintiff  for  the  injury  whioh  he  has  in 
fact  sustained. 

(iv)  Vindictive  or  retributory  or  exemplary  damages  are 
awarded  where  the  jury  desire  to  mark  their  sense  of  the  defen- 
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dant's  oonduot  by  fining  him  to  a  oertain  extent ;  they  therefore 
punish  the  defendant  by  awarding  the  plaintiff  damages  in 
excess  of  the  amount  which  would  be  adequate  compensation 
for  the  loss  or  injury  which  he  has  suffered.  The  jury  are  only 
allowed  to  award  such  damages  in  actions  for  breach  of  promise 
of  marriage,  assault,  trespass,  seduction,  libel,  slander,  false  im- 
prisonment, and  malicious  prosecution. 

Where  the  cause  of  aotion  is  continuing  (as  in  cases  of 
nuisance,  non-repair,  or  continuing  trespass)  the  jury  must 
assess  the  damages  down  to  the  time  of  assessment;  and  the 
plaintiff  can  bring  a  second  action  for  any  subsequent  damage, 
if  it  continues.  But  where  the  cause  of  action  consists  of  one 
isolated  act  or  omission  {e.g.,  one  assault,  one  libel,  or  one  piece 
of  negligence),  the  jury  must  assess  the  damages  once  for  all. 
No  fresh  action  can  as  a  rule  be  brought  for  any  subsequent 
damage ;  hence,  the  jury  must  take  into  their  consideration  now 
every  loss  which  will  naturally  result  in  the  future  from  the 
defendant's  conduot ;  though  they  must  not  speculate  on  mere 
contingencies.* 

Judgment. 

As  soon  as  the  verdict,  be  it  general  or  special,  has  been 
returned,  it  is  the  duty  of  the  counsel  for  the  successful  party 
to  ask  for  judgment.  Sometimes,  if  there  are  important  legal 
questions  raised,  the  judge  does  not  give  judgment  at  once,  but 
reserves  the  matter  for  "  further  consideration,"  as  it  is  called. 

•  There  is,  apparently,  one  exception  to  this  rule.  In  cases  where 
special  damage  is  essential  to  the  cause  of  action,  a  second  action  can, 
it  seems,  be  brought,  if  fresh  special  damage  arises  from  the  same  cause 
of  action  after  the  writ  in  the  first  action  was  issued,  [parley  Main  Col- 
liery Co.  v.  Mitchell,  11  App.  Cas.  127  ;  Crumble  v.  Wallsend  Local  Board, 
(1891)  1  Q.  B.  503.)  Hence,  in  such  actions,  the  jury  should  confine 
their  attention  to  the  special  damage  which  has  actually  happened  and 
which  is  alleged  and  proved  before  them,  and  leave  the  future  for  some 
other  jury  to  deal  with. 
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This  is  really  a  motion  for  judgment,  and  it  must  be  heard  and 
determined,  if  possible,  by  the  judge  who  tried  the  case.  (Jud. 
Aot,  1890,  s.  2.)  As  a  rule,  however,  the  judge  gives  judgment 
then  and  there,  according  to  the  findings  of  the  jury.  Where 
distinct  issues  are  separately  left  to  the  jury,  the  judge  may 
accept  their  verdiot  on  those  issues  on  which  they  agree,  and 
discharge  them  on  others  on  whioh  they  cannot  agree.  {Marsh 
v.  Isaacs,  45  L.  J.  C.  P.  505 ;  and  see  Nevill  v.  Fine  Arts 
Insurance  Co.,  (1895)  2  Q.  B.  at  p.  158.) 

But  the  duties  of  counsel  are  not  yet  over.  Now  is  the  time 
to  ask  for  any  special  costs,  such  as  the  costs  of  a  special  jury, 
of  a  commission  to  take  evidence  abroad,  of  photographic  copies 
of  any  document,  or  any  costs  reserved  to  be  disposed  of  at  the 
trial.  {British  Provident  Association  v.  Bywater,  77  L.  T.  22 ; 
13  Times  L.  E.  572.)  The  party  who  has  incurred  these  costs 
will  have  to  bear  them,  unless,  before  judgment  is  entered,  he 
obtains  an  order  for  their  allowance  on  taxation.  If  the  case 
was  tried  by  judge  alone,  the  counsel  for  the  successful  party 
must  also  ask  for  the  general  costs  of  the  action.  If  it  was  tried 
by  a  judge  with  a  jury,  he  must  consider  whether  any  special 
order  or  certificate  from  the  judge  is  necessary  to  entitle  him  to 
such  costs.  (See post,  pp.  313, 315, 316.)  If  the  judgment  carries 
costs  as  it  stands,  he  should  say  nothing,  and  leave  it  to  his  oppo- 
nent to  try  and  discover  some  "  good  oause  "  for  depriving  the 
successful  party  of  his  costs.  If  any  money  has  been  paid  into 
Court,  and  is  still  in  Court,  it  will  be  "paid  out  to  the  plaintiff  on 
his  request,  unless  the  Court  or  a  judge  shall  otherwise  order." 
(Order  XXII.  r.  5  (b).)  If  the  defendant  is  entitled  to  any 
costs,  his  counsel  may  apply  to  the  judge  for  an  order  that  such 
money  remain  in  Court  until  after  taxation  as  security  for  his 
costs.  If  the  jury  has  assessed  the  plaintiff's  damages  at  a 
figure  less  than  the  amount  paid  into  Court,  the  judge  may,  if 
he  think  fit,  order  the  difference  to  be  paid  out  to  the  defendant. 
{Gray  v.  Bartholomeic,  (1895)  1  Q.  B.  209;  64  L.  J.  Q.  B.  125.) 

o.  u 
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And  the  judge  may  make  this  order  whether  the  money  is  paid 
into  Court  with  a  plea  under  Lord  Campbell's  Act  or  not.* 
Counsel  for  the  unsuccessful  party,  if  he  thinks  of  appealing, 
should  also,  at  this  stage,  ask  for  a  stay  of  execution,  which  is 
generally  granted,  if  at  all,  on  the  terms  that  he  must  bring  a 
sum  of  money  into  Court  and  give  notioe  of  appeal  within  so 
many  days. 

*  The  case  of  Dunn  v.  Devon  and  Exeter  Constitutional  Newspaper  Co., 
(1895)  1  Q.  B.  211,  n. ;  63  L.  J.  Q.  B.  342,  was  argued  on  the  assumption 
that  a  payment  into  Court,  if  accompanied  by  a  special  plea  under 
sect.  2  of  Lord  Campbell's  Act,  was  not  regulated  by  the  provisions  of 
Order  XXII. — an  assumption  which  I  venture  to  deem  erroneous ;  see 
ante,  p.  211. 


(    291    ) 


Chapter  XYI. 


APPEALS. 


Every  motion  for  a  new  trial,  or  to  set  aside  a  verdict,  finding, 
or  judgment,  is  now  heard  and  determined  by  the  Court  of 
Appeal.*  Any  party  who  is  dissatisfied  with  the  verdict  of  the 
jury,  or  with  the  finding  of  the  judge  on  any  issue  of  fact,  may 
apply  for  a  new  trial,  or  to  have  the  judgment  entered  set  aside 
and  some  other  judgment  entered  instead ;  or,  if  he  is  satisfied 
with  the  finding  of  the  jury  upon  the  questions  submitted 
to  them,  he  may  complain  that  other  questions  ought  to 
have  been  left  to  them,  or  that  their  verdict  has  not  been 
properly  entered,  or  that,  upon  their  findings,  the  judgment 
entered  is  wrong.  In  any  case  his  application  must  be  either 
for  a  new  trial  or  for  judgment.  He  generally  asks  for  both. 
But  whatever  the  terms  of  his  notice  of  motion  may  be,  the 
Court  of  Appeal  can  always,  if  it  thinks  fit,  either  grant  a  new 


*  There  is  one  exception.  A  motion  to  set  aside  the  judgment  of  a 
referee  (and  also  apparently  a  motion  for  a  new  trial  of  an  action  tried  by 
a  referee :  Forrest  v.  Todd,  76  L.  T.  500)  must  still  be  made  to  a  Divi- 
sional Court,  and  not  to  the  Court  of  Appeal  (Order  XL.  r.  6) ;  and  the 
notice  of  motion  must  be  given  within  the  time  prescribed  by  Order 
XXXTX.  r.  3.  (lb.)  Yet  an  application  for  a  new  trial  after  damages 
have  been  assessed  by  a  jury  before  an  under-sheriff  must  be  made  to  the 
Court  of  Appeal.  (Radam,  &c.  Co.,  Ltd.  v.  Leather,  (1892)  1  Q.  B.  85; 
61  L.  J.  Q.  B.  38.)  Appeals  from  all  inferior  courts  are  still  heard  by  a 
Divisional  Court  (Jud.  Act,  1873,  s.  45;  Jud.  Act,  1894,  s.  1,  sub-s.  (5)), 
except  appeals  from  the  Liverpool  Court  of  Passage,  which  go  direct  to 
the  Court  of  Appeal  {Anderson  v.  Bean,  (1894)  2  Q.  B.  222;  63  L.  J. 
a  B.  668.) 

u2 


292  NOTICE  OF  MOTION. 

trial,  or  order  judgment  to  be  entered  as  justice  may  require. 
(Order  XXXTX.  r.  1a.  ;  Order  LVIII.  r.  5 ;  Jones  v.  Hough, 
5  Ex.  D.  115,  125 ;  49  L.  J.  C.  P.  211 ;  WaddeU  v.  Blockey, 
10  Ch.  D.  416  ;  27  W.  E.  233 ;  40  L.  T.  286 ;  Allcock  v.  Hall, 
(1891)  1  Q.  B.  444 ;  60  L.  J.  a  B.  416.) 

The  Court  of  Appeal  has,  over  any  action  or  matter  brought 
before  it  on  appeal,  all  the  powers,  authority,  and  jurisdiction  of 
the  High  Court.  (Jud.  Act,  1873,  s.  19.)  It  can  amend  the 
pleadings,  enlarge  time,  receive  fresh  evidence,  draw  inferences 
of  fact  (Order  LVIII.  r.  4 ;  Order  XXXTX.  r.  1a),  direct  issues 
to  be  tried,  or  accounts  and  inquiries  to  be  taken  or  made 
(Order  XL.  r.  10),  and  generally  it  has  power  to  give  any 
judgment  and  make  any  order  whioh  ought  to  have  been  made, 
and  to  make  such  further  or  other  order  as  the  case  may  require. 
(Order  LVIII.  r.  4.)  If  there  was  any  miscarriage  of  justioe 
at  the  trial  below,  the  Court  of  Appeal  may  grant  a  new  trial 
as  to  so  much  of  the  matter  as  the  miscarriage  affects,  without 
interfering  with  the  deoision  upon  any  other  question. 
(Order  XXXTX.  r.  7 ;  Marsh  v.  Isaacs,  45  L.  J.  C.  P.  505.) 
So,  too,  the  Court  may  grant  a  new  trial  as  against  one  defen- 
dant without  granting  it  as  to  all,  though  the  notice  of  motion 
must,  as  a  rule,  be  served  on  all  defendants.  (Price  v.  Harris, 
10  Bing.  331 ;  Purnell  v.  Gt.  W.  Ry.  Co.,  1  a  B.  D.  636 ; 
45  L.  J.  Q.  B.  687.) 

Notice  of  Motion. 

Every  appeal  from  a  final  judgment  or  order  must  be  heard 
by  not  less  than  three  judges  of  the  Court  of  Appeal.  (Jud. 
Act,  1875,  s.  12.)  The  application  is  by  motion,  of  whioh  due 
notice  must  be  given  to  all  parties  directly  affected  by  the  appeal 
fourteen  days  at  least  before  the  application  is  made  to  the  Court. 
If  the  notice  of  motion  asks  for  a  new  trial,  it  must  be  served 
within  eight  days  after  the  trial,  if  it  took  place  in  London  or 
Middlesex ;  if  the  trial  took  place  elsewhere,  within  seven  days 
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after  the  end  of  the  oircuits  during  which  the  trial  took  place. 
If  the  notioe  of  motion  does  not  ask  for  a  new  trial,  it  must  be 
served  within  three  months  from  the  time  when  the  judgment 
or  order  appealed  from  is  signed,  entered,  or  otherwise  perfected, 
or  in  the  case  of  the  refusal  of  an  application,  from  the  date  of 
such  refusal.  (Order  LVIII.  r.  15.)  Vacation  time  is  reckoned 
in  computing  the  time  for  serving  the  notice  of  motion.  (Order 
XXXIX.  r.  4.)  The  Court  may  direct  that  the  motion  be  served 
on  other  persons  who  have  not  been  served  by  the  appellant. 
(Order  LVIII.  r.  2.)  Any  party  served  with  notice  of  an  appeal 
is  primd  facie  entitled  to  attend  the  hearing,  and,  if  the  appeal 
fails,  to  be  paid  his  costs,  but  not  where  his  attendance  is 
obviously  unnecessary  and  useless.  {Ex  parte  Webster,  22  Ch. 
D.  136 ;  In  re  Neio  Callao,  ib.  484 ;  52  L.  J.  Oh.  283.)  The 
notioe  must  state  the  grounds  of  the  application,  and  whether  all 
or  part  only  of  the  findings  is  complained  of.  (Order  XXXIX. 
r.  3.)  It  is  not  enough  for  the  appellant  merely  to  say  that 
he  complains  of  "  misdirection"  ;  the  notioe  must  state  how  and 
in  what  manner  the  jury  were  misdirected.  {Pfeiffer  v.  Midland 
By.  Co.,  18  a.  B.  D.  243;  35,  W.  E.  335;  Murfett  v.  Smith, 
12  P.  D.  116;  55  L.  J.  P.  87.)  If  a  respondent  desires  to 
contend  on  the  hearing  of  the  appeal  that  the  decision  of  the 
Court  below  should  be  varied,  he  should,  before  the  hearing, 
give  notioe  of  his  intention  to  the  appellant ;  if  he  does  not,  the 
Court  may  adjourn  the  appeal  or  make  a  special  order  as  to 
costs.     (Order  LVULL.  rr.  6,  7.) 

Questions  of  Late  and  of  Fact. 

An  appeal  on  a  matter  of  law  has,  as  a  rule,  a  greater  chance 
of  success  than  an  appeal  on  any  question  of  fact.  If  matters 
of  fact  only  are  involved,  the  judges  of  the  Court  of  Appeal  are 
naturally  very  reluctant  to  disturb  the  finding  of  the  judge  or 
jury  below,  who  saw  the  witnesses,  and  had  the  opportunity  of 
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judging  of  their  demeanour  in  the  box.  Where  the  action  was 
tried  by  a  judge  without  a  jury,  the  Court  of  Appeal  will  start 
with  the  presumption  that  the  decision  of  the  Court  below  on 
the  facts  was  right,  and  that  presumption  must  be  displaced  by 
the  appellant.  If  he  satisfactorily  makes  out  that  the  judge 
below  was  wrong,  the  decision  will  be  reversed :  if  the  matter 
is  left  in  doubt,  the  Court  of  Appeal  will  not  alter  the 
decision  of  the  Court  below.  (Colonial  Securities  Trust  Co.  v. 
Massey,  (1896)  1  Q.  B.  38 ;  65  L.  J.  Q.  B.  100.)  And  where 
the  action  was  tried  by  a  judge  with  a  jury,  it  is  still  more 
difficult  to  disturb  an  adverse  finding  of  fact.  If  there  was 
any  evidence  to  go  to  the  jury  on  that  issue,  the  Court  will  not, 
as  a  rule,  set  aside  the  finding,  unless  it  be  such  as  twelve 
reasonable  men  could  not  honestly  have  found  on  the  evidence 
before  them.  Where  there  is  conflicting  testimony,  it  is  for  the 
jury,  not  the  Court,  to  decide.  {Metropolitan  Ry.  Co.  v.  Wright, 
11  App.  Cas.  152 ;  55  L.  J.  Q.  B.  401 ;  Spencer  v.  Jones, 
13  Times  L.  E.  174.)  Hence  it  is  generally  safer  to  rely  on  a 
point  of  law.  But  it  must  be  a  point  of  law  which  was  raised 
at  the  trial  below  ;  unless  the  appellant  was  taken  by  surprise, 
or  there  are  other  special  oircumstanoes  which  excuse  the 
omission.  If  either  party  at  the  trial  deliberately  elects  to  fight 
one  question  only,  on  whioh  he  is  beaten,  he  oannot  afterwards 
on  appeal  raise  another  question,  although  that  question  was  at 
the  trial  open  to  him  on  the  pleadings  and  on  the  evidence. 
(Martin  v.  Gt.  N.  Ry.  Co.,  16  C.  B.  179 ;  approved  in  Browne 
v.  Dunn,  6  E.  67.  And  see  Eyre  v.  Neto  Forest  Highway  Board, 
8  Times  L.  E.  648 ;  Page  v.  Bovcdler,  10  Times  L.  E.  423 ; 
Graham  v.  Mayor,  fyc.  of  Huddtrsfield,  12  Times  L.  E.  36.) 
The  judge's  note  is  decisive  as  to'  the  evidence  taken  in  the 
Court  below ;  but  either  party  may  read  a  shorthand  writer's 
note  to  supplement,  though  not  to  overrule,  the  judge's  note. 
(Laming  v.  Gee,  28  W.  E.  217 ;  41  L.  T.  744.) 
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New  Trial. 

An  application  for  a  new  trial  may  be  made  on  several 
grounds : — 

(1)  That  the  judge  misdirected  the  jury ; 

(ii)  That  the  judge  wrongly  reoeived  or  wrongly  rejected 

evidence ; 
(iii)  That  there  was  no  evidence  to  go  to  the  jury ; 
(iv)  That  the  verdict  is  against  the  weight  of  evidence ; 

(v)  That  the  jury  misbehaved ; 
(vi)  That  the  damages  are  excessive  or  inadequate ; 
(vii)  Surprise. 

(i),  (ii)  A  new  trial  will  not  be  granted  on  the  ground  of 
misdirection,  or  improper  admission  or  rejection  of  evidence,  if 
the  respondent  oan  satisfy  the  Court  that  no  substantial  wrong 
or  miscarriage  has  been  thereby  occasioned.  (Order  XXXIX. 
r.  6 ;  Anthony  v.  Halstead,  37  L.  T.  433 ;  Found  v.  Wallace,  35 
L.  T.  361 ;  Bray  v.  Ford,  (1896)  A.  C.  44 ;  73  L.  T.  609.)  The 
Court  will  not  grant  a  new  trial  if  it  is  satisfied  that  the  jury, 
if  rightly  directed,  would  still  have  returned  the  same  verdict. 
(Per  Lord  Esher,  M.  R.,  in  Merivale  v.  Carson,  20  Q.  B.  D.  at 
p.  281.) 

(iii),  (iv)  That  there  was  no  evidenoe  to  go  to  the  jury  on  a 
particular  issue  is  an  objection  in  point  of  law ;  it  means  that 
there  was  no  evidence  worthy  of  being  considered  by  the  jury ; 
in  the  technical  language  of  the  Courts,  there  must  be  more 
than  a  mere  scintilla  of  evidence.  On  the  other  hand,  the 
objection  that  the  verdict  is  against  the  weight  of  the  evidenoe 
raises  a  question  of  fact.  The  judge  and  jury  below  who  saw 
the  witnesses  and  heard  them  cross-examined  are  the  best  judges 
of  the  weight  of  their  evidenoe.  It  does  not  matter  how  many 
witnesses  swore  one  way,  and  how  few  the  other.  Where  there 
is  any  evidenoe  on  both  sides  proper  to  be  submitted  to  a  jury, 
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their  verdict  onoe  found  must  stand.  (Commissioner  for  Railways 
v.  Broicn,  13  App.  Cas.  133 ;  57  L.  J.  P.  0.  72 ;  57  L.  T.  895.) 
In  the  absence  of  any  misdirection,  the  Court  will  not  interfere 
to  set  aside  a  verdict  or  grant  a  new  trial  on  the  ground  that  the 
verdiot  was  against  the  weight  of  evidence,  unless  the  verdict 
was  one  which  no  reasonable  men  could  have  found.  ( Webster 
v.  Friedeberg,  17  Q.  B.  D.  736 ;  55  L.  J.  Q.  B.  403 ;  Phillips  v. 
Martin,  15  App.  Cas.  193 ;  Australian  Newspaper  Co.,  Limited  v. 
Bennett,  (1894)  A.  C.  284 ;  63  L.  J.  P.  C.  105 ;  70  L.  T.  597.) 
"  The  verdiot  ought  not  to  be  disturbed  unless  it  was  one  which 
a  jury,  viewing  the  whole  of  the  evidence  reasonably,  could  not 
properly  find."  (Per  Lord  Herschell,  L.  C,  in  Metropolitan 
Ry.  Co.  v.  Wright,  11  App.  Cas.  at  p.  154.)  "If  reasonable 
men  might  find  the  verdict  which  has  been  found,  I  think 
no  Court  has  jurisdiction  to  disturb  a  deoision  of  fact  whioh  the 
law  has  confided  to  juries,  not  to  judges."  (Per  Lord  Halsbury, 
11  App.  Cas.  at  p.  156.)  But  see  the  judgment  of  Lopes,  L.  J., 
in  Spencer  v.  Jones,  13  Times  L.  E.  174. 

(v)  The  misconduct  of  the  jury  or  of  an  officer  of  the  Court 
is  ground  for  a  new  trial,  if  it  really  prevented  either  party 
having  a  fair  trial.  A  new  trial  will  not  be  granted  merely  on 
the  ground  that  the  jury  expressed  an  opinion  during  the 
judge's  summing-up  inconsistent  with  their  subsequent  verdict 
(Napkr  v.  Daniel,  3  Bing.  N.  C.  77 ;  3  Scott,  417) ;  nor  on  the 
ground  that  either  judge  or  jury  prematurely  expressed  a  strong 
opinion  as  to  the  case  either  way. '  (Lloyd  v.  Jones,  7  B.  &  S. 
475.)  It  would  be  otherwise  if  a  juror  before  being  sworn  had 
expressed  a  determination  to  give  his  verdiot  a  certain  way 
(Ramadge  v.  Ryan,  9  Bing.  333 ;  2  Moo.  &  Sc.  421 ;  Alhim  v. 
Boultbee,  9  Exch.  738 ;  23  L.  J.  Ex.  208) ;  or  if  the  jury  arrived 
at  their  verdict  by  drawing  lots ;  or  if  handbills  were  distributed 
in  Court,  and  shown  to  the  jury  on  the  day  of  trial,  abusing  the 
plaintiff.     (Coster  v.  Merest,  3  B.  &  B.  272.)     A  new  trial  in 
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an  aotion  of  slander  was  granted,  where  it  appeared  that  the 
jury  made  an  improper  compromise,  and  had  not  really  tried 
the  issues  submitted  to  them.  (Falvey  v.  Stanford,  L.  R.  10 
a  B.  54 ;  44  L.  J.  Q.  B.  7.) 

(vi)  Where  the  damages  olaimed  are  unliquidated,  the  Court 
seldom  grants  a  new  trial  on  the  ground  that  the  amount 
awarded  by  the  jury  is  either  too  small  or  too  great.  "  The 
assessment  of  damages  is  peculiarly  the  province  of  the  jury." 
(Davis  v.  Shepstone,  11  App.  Cas.  at  p.  191 ;  55  L.  J.  P.  C.  51 ; 
34  W.  E.  722.)  The  Court  will  not  grant  a  new  trial  on  the 
ground  of  excessive  damages,  unless  they  think  that,  having 
regard  to  all  the  oircumstanoes  of  the  case,  the  damages  are  so 
large  that  no  jury  could  reasonably  have  given  them.  (Praed 
v.  Graham,  24  Q.  B.  D.  53 ;  59  L.  J.  Q.  B.  230.)  Where  the 
plaintiff  is  entitled  to  substantial  damages,  and  a  verdict  has 
been  given  for  the  plaintiff,  whioh  cannot  be  impeached  except 
on  the  ground  that  the  damages  are  excessive,  the  Court  has 
power  to  refuse  a  new  trial,  on  the  plaintiff  alone,  and  without 
the  defendant,  consenting  to  the  damages  being  reduced  to  such 
an  amount  as  the  Court  would  consider  not  excessive,  had  they 
been  given  by  the  jury.  (Belt  v.  Laices,  12  Q.  B.  D.  356 ;  53 
L.  J.  Q.  B.  249 ;  32  W.  E.  607 ;  50  L.  T.  441.)  But  the  Court 
of  Appeal  in  that  case  did  not  exeroise  its  power ;  the  verdict  for 
5,000/.  stood.  In  Oatty  v.  Farquharson  (9  Times  L.  E.  593), 
however,  where  a  verdict  for  the  same  amount  had  been  given, 
the  Court  of  Appeal  refused  a  new  trial  only  on  the  express 
condition  that  the  damages  be  reduced  to  2,500/. 

Still  rarer  are  the  cases  in  whioh  a  new  trial  has  been  granted 
on  the  ground  that  the  amount  of  the  verdict  is  too  small. 
(Kelly  v.  Sherlock,  L.  E.  1  Q.  B.  686,  697 ;  35  L.  J.  Q,  B.  209 ; 
Falvey  v.  Stanford,  L.  E.  10  Q.  B.  54 ;  44  L.  J.  Q.  B.  7.)  The 
rule  is  that  where  there  has  been  no  misconduct  on  the  part  of 
the  jury,  no  error  in  the  calculation  of  figures,  and  no  mistake 
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in  law  on  the  part  of  the  judge,  a  new  trial  will  not  be  granted. 
{Rendall  v.  Sayward,  5  Bing.  N.  C.  424 ;  Forsdike  v.  Stone,  L.  R. 
3  C.  P.  607 ;  37  L.  J.  C.  P.  301.)  That  the  jury  intended  their 
verdict  to  carry  costs,  but  have  returned  an  amount  insufficient 
in  law  to  do  so,  never  was  a  ground  for  granting  a  new  trial. 
{Mean  v.  Griffin,  1  M.  &  Gr.  796 ;  2  Scott,  N.  E.  15 ;  Eilmore 
v.  Abdoolah,  27  L.  J.  Ex.  307.)  But  a  new  trial  will  be  granted 
if  it  can  be  shown  that  the  jury  wholly  omitted  to  take  into 
consideration  some  substantial  element  of  damage.  {Phillips  v. 
L.  8f  8.  W.  Ry.  Co.,  5  Q.  B.  D.  78;  49  L.  J.  Q.  B.  233;  28 
W.  K.  10;  41  L.  T.  121.) 

(vii)  "Surprise"  is  the  term  used  to  cover  cases  in  which 
either  party  has  been  prevented  from  having  a  fair  trial  through 
no  fault  of  his  own :  e.g.,  if  the  case  be  unexpectedly  called  on 
when  he  was  reasonably  absent ;  if  his  opponent  misled  him  as 
to  time  or  place  of  trial,  or  played  any  other  fraudulent  trick  on 
him ;  if  the  case  took  a  wholly  unexpected  turn  which  could  not 
reasonably  have  been  anticipated ;  or  if  a  material  witness  was 
kept  away  by  his  opponent.  Whenever  a  new  trial  is  moved 
for  on  the  ground  of  surprise,  there  must  be  an  affidavit  setting 
out  the  facts.  "  Surprise  is  a  matter  extrinsio  to  the  record  and 
the  judge's  notes,  and  consequently  can  only  be  made  to  appear 
by  affidavit."  {Per  Maule,  J.,  in  Hoare  v.  Siherlock  (No.  2), 
9  C.  B.  22.) 

Appeal  as  to  Costs. 

By  sect.  49  of  the  Judicature  Act,  1873,  no  order  made  by 
the  High  Court  of  Justice  or  any  judge  thereof,  by  the  consent 
of  parties,  or  as  to  oosts  only,*  when  such  oosts  are  by  law  left 


•  The  rale  that  no  appeal  is  allowed  as  to  costs  only  does  not  apply  to 
an  appeal  from  a  master  or  district  registrar  to  a  judge  at  Chambers  in 
the  Queen's  Bench  Division.  {Foster  v.  Edwards,  48  L.  J.  Q.  B.  767 ; 
post,  p.  320.) 
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to  the  discretion  of  the  Court  or  that  judge,  shall  be  subject  to 
any  appeal,  except  by  leave  of  the  Court  or  judge  making  such 
order. 

But  it  often  happens  that  a  decision  whioh  in  form  affeots 
oosts  only,  is  really  a  decision  on  the  merits  of  the  case,  or 
involves  the  decision  of  some  matter  of  principle,  or  implies  that 
one  of  the  parties  has  been  guilty  of  misoonduot.    In  these  oases 
an  appeal  is  allowed  ;  e.g.,  where  a  trustee  (Cotterell  v.  Stratton, 
L.  E.  8  Ch.  295 ;  42  L.  J.  Ch.  417 ;  In  re  Chennell,  8  Ch.  D. 
492;  47  L.  J.  Ch.  583;  In  re  Isaac,  (1897)  1  Ch.  251;  66 
L.  J.  Ch.  160),  or  an  executor  {Farrow  v.  Austin,  18  Ch.  D.  58 ; 
45  L.  T.  227),  or  a  mortgagee  (In  re  Beddoe,  (1893)  1  Ch.  555 ; 
62  L.  J.  Ch.  233),  or  an  official  liquidator  (In  re  Silver  Valley 
Mines,  21  Ch.  D.  381 ;  31 W.  E.  96)  is  refused  costs.    So  where 
a  solicitor  is  ordered  to  pay  costs  personally.     (In  re  Bradford, 
15  a  B.  D.  635 ;  53  L.  J.  a  B.  65.)     "  Where  the  judge's 
jurisdiction  over  oosts  depends   upon   the  existence  of  some 
breach  of  an  injunction  or  misconduct,  it  seems  to  me  that  an 
appeal  lies  against  his  finding  that  there  has  been  a  breach  of 
the  injunction  or  misconduct,  even  although  he  only  inflicts 
costs.     Such  a  case  is  not,  I  think,  within  Order  LXV.  r.  1. 
It  really  is  an  appeal  against  the  finding,  by  means  of  whioh 
the  judge  olothes  himself  with  the  jurisdiction  to  inflict  costs." 
(Per  Bowen,  L.  J.,  in  Stevens  v.  Metropolitan  District  Ry.  Co., 
29  Ch.  D.  at  p.  73 ;  and  see  Witt  v.  Corcoran,  2  Ch.  D.  69 ; 
45  L.  J.  Ch.  603 ;  In  re  Milton,  53  L.  J.  Q.  B.  65 ;  32  W.  E. 
238.)     Thus,  if  at  the  trial  the  judge  simply  orders  the  defen- 
dant to  pay  the  oosts  of  the  action,  an  appeal  will  lie  ;  for  such 
an  order  could  not  have  been  made  without  in  effect  deciding 
that  the  plaintiff  had  a  good  cause  of  action,  and  that  is  there- 
fore the  real  question  involved  in  the  appeal.     (Dicks  v.  Yates, 
18  Ch.  D.  76 ;  44  L.  T.  660.)     So,  if  a  judge  who  has  tried  an 
action  in  the  Queen's  Bench  Division  with  a  jury  makes  a 
special  order  under  Order  LXV.  r.  1,  depriving  the  successful 
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party  of  oosts,  an  appeal  lies  on  the  question  whether  any  "good 
cause  "  existed  enabling  him  to  make  such  an  order.  For  this 
is  not  an  appeal  as  to  costs,  but  as  to  the  jurisdiction  of  the 
judge  to  make  any  order  at  all  affecting  the  oosts.  {Jones  v. 
Curling,  13  Q.  B.  D.  262 ;  53  L.  J.  Q.  B.  373;  Huxley  v.  West 
London  Extension  Ry.  Co.,  14  App.  Cas.  26 ;  58  L.  J.  Q,.  B. 
305.) 

Appeals  from  an  Interlocutory  Order  or  Judgment. 

From  any  order  made  by  a  master  or  district  registrar  in  the 
Queen's  Bench  Division,  there  is  always  an  appeal  as  of  right 
to  the  judge  at  chambers.  So,  in  the  Chancery  Division,  any 
party  is  entitled  to  have  any  matter  that  has  been  before  the 
master  reheard  by  the  judge,  though  such  a  rehearing  is  not 
strictly  an  appeal.  The  judge  at  chambers  oannot  refer  a 
summons  to  the  Court  of  Appeal,  even  though  it  raises  a  novel 
or  difficult  point :  he  must  decide  it  himself.  (Roberts  v.  Plant, 
(1895)  1  Q.  B.  597,  n. ;  Hood-Barrs  v.  Cathcart,  72  L.  T.  184.) 
Once  he  has  given  his  decision,  all  further  appeal  is  discouraged. 
In  all  matters  of  practice  and  procedure — and  these  words  have 
received  a  very  wide  interpretation — every  appeal  from  the 
decision  of  a  judge  is  to  the  Court  of  Appeal,  and,  save,  in  the 
few  cases  mentioned  below,  no  appeal  at  all  is  allowed,  except 
by  leave  of  the  judge  or  the  Court  of  Appeal.  Appeals  from 
inferior  Courts,  &c,  are  heard  by  a  Divisional  Court ;  and  no 
appeal  is  allowed  from  the  decision  of  the  Divisional  Court 
exoept  by  leave  of  that  Court  or  of  the  Court  of  Appeal.  The 
leave  of  the  Divisional  Court  or  judge  should  be  asked  first ;  if 
it  is  refused,  then  the  leave  of  the  Court  of  Appeal  may  be 
asked ;  but  it  is  rarely  granted  where  the  Court  or  judge  below 
has  refused  leave.  There  are  a  few  cases  in  which  an  appeal 
still  lies  without  leave — 

(a)  from  an  order  refusing  unconditional  leave  to  defend  an 
action  (Jud.  Act,  1894,  s.  1  (2) ) ; 
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(b)  wherever  the  liberty  of  the  subject  or  the  custody  of 

infants  is  concerned ; 
(o)  in  all  oases  of  granting  or  refusing  an  injunction  or 

appointing  a  receiver ; 

(d)  from  any  decision  determining  the  claim  of  any  creditor 

or  the  liability  of  any  contributory,  or  the  liability  of 
any  director  or  other  offioer  under  the  Companies 
Acts,  1862  to  1890,  in  respect  of  misfeasance  or 
otherwise ; 

(e)  from  any  order  on  a  special  case  stated  under  the  Arbitra- 

tion Act,  1889  (Jud.  Act,  1894,  s.  1  (1) ) ; 

(f )  from  any  order  of  a  Divisional  Court  on  an  application 

made  under  Order  XL.  r.  6  to  review  the  decision  of  a 
referee  to  whom  an  action  had  been  remitted  for  trial. 
{Munday  v.  Norton,  (1892)  1  Q.  B.  403 ;  61  L.  J. 
Q.  B.  456.  N.B. — Leave  is  necessary  where  the 
referenoe  to  arbitration  was  compulsory.     Ibid.) 

On  the  other  hand,  there  are  some  cases  in  which  no  appeal 
lies  at  all  to  the  Court  of  Appeal,  leave  or  no  leave : — 

(a)  in  any  criminal  cause  or  matter*  (Jud.  Aot,  1873,  s.  47) ; 

(b)  from  any  order  made  by  consent ; 

(c)  from  any  order  made  as  to  costs  only  (see  ante,  p.  298) ; 

(d)  from  an  order  extending  time  for  appealing  (Jud.  Act, 

1894,  s.  1  (1)  (a) ) ; 

(e)  from  an  order  of  a  judge  giving  unconditional  leave  to 

defend  an  action  (Jud.  Act,  1894,  s.  1  (3) ;  Cannon 
Brewery  Co.  v.  Oilbey,  75  L.  T.  407) ; 


*  These  words  Lave  been  construed  very  comprehensively.  No  appeal 
is  allowed  on  "  any  question  raised  in  or  with  regard  to  proceedings  the 
subject-matter  of  which  is  criminal,  at  whatever  stage  of  the  proceedings 
the  question  arises."  {Per  Lord  Esher,  M.  E.,  in  Ex  parte  Woodhall,  20 
Q.  B.  D.  at  p.  836;  and  see  R.  v.  TyUr,  (1891)  2  Q.  B.  588;  61  L.  J. 
M.  C.  38 ;  and  Ex  parte  Ptdbrook,  (1892)  1  Q.  B.  86.) 
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(f)  where  any  statute  provides  that  the  deoiskm  of  the  Court 

or  judge  below  is  to  be  final  (App.  Jur.  Aot,  1876, 
s.  20;  see  Ex  parte  Pulbrook,  (1892)  1  Q.  B.  86;  61 
L.  J.  M.  0.  91) ; 

(g)  where  any  statute  provides  that  there  shall  be  no  appeal, 

exoept  with  the  leave  of  some  specified  person,  and  he 
refuses  to  give  leave  (Ex  parte  Stevenson,  (1892)  1 
Q.  B.  394,  609 ;  61  L.  J.  Q.  B.  492 ;  Lane  v.  Esdaik, 
(1891)  A.  0.  210 ;  64  L.  T.  666) ; 
(h)  and,  probably,  there  is  no  appeal  from  the  decision  of  a 
judge  expunging  the  entry  at  Stationers'  Hall  of  copy- 
right in  a  picture.  (Chappell  v.  Purday,  12  M.  &  W. 
303 ;  Ex  parte  Davidson,  2  E.  &  B.  578 ;  18  O.  B. 
297 ;  "  The  Young  Duchess,"  8  Times  L.  E.  41.) 

An  appeal  from  an  interlocutory  judgment  or  order  may  be 
heard  by  two  judges.  (Jud.  Act,  1875,  s.  12.)  As  to  the  time 
within  which  notioe  must  be  served,  see  Order  LV1II.  r.  15. 

House  of  Lords. 

From  the  Court  of  Appeal  there  is,  for  those  who  can  afford 
the  luxury,  an  appeal  to  the  House  of  Lords.  The  practice  on 
such  appeals  is  regulated  by  the  Appellate  Jurisdiction  Aots, 
1876  and  1887,  and  the  Appeal  (Forrnd  Pauperis)  Aot,  1893, 
and  by  certain  standing  orders  and  directions  which  will  be 
found  in  the  Annual  Praotioe,  1897,  Vol.  II.,  Part  V.,  pp.  394 — 
415  ;  and  Denison  and  Scott's  House  of  Lords  Practice. 
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Chapter  XVTL 

EXECUTION. 

Execution  is  the  prooess  by  which  a  judgment  of  the  Court  is 
enforced.  And  it  behoves  a  successful  plaintiff  to  proceed  to 
execution  promptly,  lest  he  lose  the  fruits  of  his  victory. 

Execution  is  generally  effected  by  a  writ  directed  to  the 
sheriff  or  other  proper  person,  commanding  him  to  take  certain 
compulsory  proceedings  for  the  purpose  of  carrying  into  effeot 
the  judgment  of  the  Court.  There  are  several  such  writs ;  and 
it  is  not  proposed  to  discuss  in  detail  in  this  chapter  all  the 
various  methods  of  execution,  but  merely  to  give  an  outline  of 
the  most  usual  methods  of  enforcing  a  judgment  in  the  ordinary 
form. 

The  simplest  form  of  a  judgment  is  that  the  defendant  do 

pay  the  plaintiff  /. ;  it  is  not  usual  to  specify  any  time 

within  whioh  payment  must  be  made ;  and  in  the  absence  of 
such  a  limitation,  the  money  must  be  paid  forthwith,  and  the 
judgment  creditor  may  at  once  proceed  to  execution.  He  may 
sue  out  a  writ  either  of  fi.  fa.  or  elegit,  under  Order  XTJTT.,  or, 
in  some  cases,  he  can  apply  under  Order  L.  r.  15a  for  equitable 
execution  by  means  of  a  receiver.  If  he  knows  of  anyone 
who  owes  money  to  the  judgment  debtor,  he  can  proceed  to 
attach  the  debt  under  Order  XLY.  If  the  judgment  debtor  be 
a  beneficed  clerk,  he  may  also  prooeed  to  sequester  the  living 
under  rules  3  and  4  of  Order  XLTTT.    Imprisonment  for  debt 
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is  abolished ;  but  a  judgment  debtor,  who  can  pay  and  will  not, 
may  be  committed  to  prison  for  six  weeks  under  sect.  5  of  the 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62). 

1.  Fi.fa. — The  most  ordinary  form  of  execution  is  by  writ  of 
"fieri facias"  This  writ  commands  the  sheriff  to  cause  to  be 
made  out  of  the  goods  and  chattels  of  the  judgment  debtor  the 
sum  recovered  by  the  judgment,  together  with  interest  at  the 
rate  of  41.  per  cent.,  and  immediately  after  the  execution  of 
the  writ  to  bring  the  money  and  interest  before  the  Court,  to  be 
paid  to  the  judgment  creditor.  By  the  authority  thus  given 
him,  the  sheriff  may  enter  the  house  of  the  execution  debtor 
and  seize  whatever  goods  can  be  found  there  belonging  to  the 
debtor;  Lhe  must  not  seize  goods  which  are  the  property  of 
someone  else.  He  may  also  enter  the  house  of  a  third  person, 
if  goods  of  the  debtor  be  actually  therein ;  but  in  this  case  there 
is  always  the  risk  that  the  house  may  contain  nothing  belonging 
to  the  debtor,  and  then  the  sheriff  would  be  liable  to  an  action 
of  trespass. 

Under  a  fi.fa.,  the  sheriff  may  seize  and  sell  all  the  personal 
goods  and  chattels  belonging  to  the  execution  debtor  that  he  can 
find,  and  which  can  be  sold,  with  the  exception  of  the  wearing 
apparel  and  bedding  of  the  judgment  debtor  or  his  family,  and 
the  tools  and  implements  of  his  trade ;  provided  the  value  of 
such  excepted  articles  does  not  exceed  in  the  whole  5/.  (8  &  9 
Vict.  c.  127,  s.  8.)  The  sheriff  can  sell,  under  a  fi.fa.,  a  lease 
or  term  of  years  belonging  to  the  debtor,  and  execute  an  assign- 
ment of  it  under  his  seal  of  office  to  the  purchaser.  But  he 
cannot  sell  an  estate  in  fee,  or  for  life,  or  an  equitable  interest 
such  as  an  equity  of  redemption,  or  things  whioh  are  fixed  to 
the  freehold  and  which  would  pass  on  death  to  the  heir,  and  not 
to  the  executor,  of  the  owner.  Growing  corn  and  other  crops 
which  are  raised  by  the  industry  of  man  may  be  taken  in  execu- 
tion ;  but  fruits  of  the  earth  which  yield  no  annual  profit,  or 
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which  are  produced  without  the  labour  of  man,  cannot  be  seized 
by  the  sheriff.     The  seizure  and  sale  of  straw,  chaff,  turnips, 
manure,  hay,  grasses,  roots,  vegetables,  and  growing  crops  on 
land  let  to  farm  are  regulated  by  the  express  provisions  of  the 
statutes  56  Geo.  III.  c.  50  and  14  &  15  Viot.  c.  25,  s.  2.    The 
sheriff  cannot  take  goods  which  are  in  the  custody  of  the  law, 
as  by  distress ;  but  since  the  passing  of  the  statute  1  &  2  Viot. 
c.  110,  s.  12,  he  may  seize  choses  in  action,  such  as  bank-notes, 
oheques,  bills  of  exchange,  bonds,  and  other  securities  for  money. 
It  often  happens  that  when  a  sheriff  seizes  goods  under  an 
execution  some  third  person  intervenes  and  claims  that  the 
goods  are  his,  or  that  he  has  a  charge  on  them  under  a  bill  of 
sale  or  otherwise.     In  such  cases,  the  sheriff  applies  to  a  master 
at  Judges1  Chambers  for  protection.     He  takes  out  a  summons 
called  "  an  interpleader  summons,"  and  serves  it  on  both  the 
claimant  and  the  execution  creditor.    All  three  parties  then 
appear  before  the  master,  who  generally  disposes  of  the  case 
then  and  there,  if  the  amount  in  dispute  be  under  50/.,  and  no 
difficult  question  of  law  or  fact  arises.    In  other  oases,  he  directs 
an  "  issue  "  (see  ante,  p.  61)  to  be  tried  between  the  claimant  and 
the  execution  creditor.     If  the  claimant  will  pay  into  Court  a 
reasonable  amount  to  abide  the  event  of  the  issue,  the  sheriff 
will  be  ordered  to  withdraw  from  possession  of  the  goods ;  if 
not,  the  master  will  order  so  many  of  the  goods  to  be  sold  as 
will  realize  the  amount  of  the  judgment.    The  procedure  on 
an  interpleader   summons   and   issue   is    now  regulated   by 
Order  LYH  • 


•  This  is  called  "a  sheriff's  interpleader,"  to  distinguish  it  from  an 
analogous  proceeding  called  "  a  stakeholder's  interpleader,"  which  has 
nothing  to  do  with  the  execution  of  a  judgment.  A  stakeholder's  inter- 
pleader arises  in  this  way.  An  action  is  sometimes  brought  against  a 
person  to  recover  money  or  goods  in  which  he  himself  claims  no  interest, 
but  which  is  claimed  by  someone  besides  the  plaintiff.  It  is  obviously 
unjust  that  the  defendant  should,  under  these  circumstances,  be  put  to 

0.  X 
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2.  Elegit. — Where  the  debtor  has  land,  a  writ  of  "  elegit 
may  also  issue  to  enforce  a  judgment  for  the  payment  of 
money.  Under  this  writ  the  sheriff  places  the  execution 
creditor  in  possession  of  the  whole  of  the  debtor's  land,  which 
he  holds  till  the  judgment  is  satisfied.  Formerly,  under  an 
elegit,  the  sheriff  could  also  seize  the  debtor's  goods ;  but  now, 
by  sect.  169  of  the  Bankruptcy  Act,  1883,  a  writ  of  elegit  no 
longer  extends  to  goods.  Under  the  statute  27  &  28  Vict, 
c.  112,  no  judgment  affects  land  so  as  to  be  a  charge  on  it 
until  it  has  actually  been  taken  in  execution  by  the  sheriff ; 
and  this  is  so,  even  where  the  interest  of  the  judgment  debtor 
in  the  land  is  of  such  a  kind  that  it  cannot  be  taken  in  execu- 
tion. (Hood-Barrs  v.  Cathcart,  (1895)  2  Ch.  411 ;  64  L.  J. 
Ch.  461 ;  43  W.  E.  586 ;  71  L.  T.  818.) 

3.  Equitable  execution. — In  some  cases  in  whioh  execution 
could  not  be  had  at  law,  equitable  relief  could  be  obtained  by 
the  appointment  of  a  receiver.  Though  called  equitable  execu- 
tion, "  it  is  not  execution,  but  a  substitute  for  execution."  {Per 
Bowen,  L.  J.,  in  Re  Shepherd,  43  Ch.  D.  at  p.  137.)  Thus,  a 
receiver  would  be  appointed  to  receive  a  fund  in  Court,  or  a 
legacy  not  yet  payable,  or  a  share  of  the  proceeds  of  the  sale  of 
land  not  yet  sold.  In  this  way,  too,  an  execution  creditor  could 
sometimes  secure  payment  of  his  debt  out  of  an  equity  of 
redemption  or  any  other  interest  in  land  which  could  not  be 
reached  by  the  ordinary  process  of  exeoution  at  law.    A  judge 


the  expense  of  defending  an  action  in  which  he  has  no  interest,  while,  on 
the  other  hand,  if  he  pays  the  debt,  or  hands  over  the  goods,  to  the  plain- 
tiff, he  may  expose  himself  to  an  action  at  the  suit  of  the  other  claimant. 
Such  a  defendant  is  allowed  to  take  out  an  interpleader  summons  under 
Order  LVIL,  on  the  hearing  of  which  the  action  will  be  summarily 
stopped  against  the  defendant,  and  the  two  adverse  claimants  will  be 
made  parties  to  an  interpleader  issue,  and  so  decide  the  matter  between 
themselves. 
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now  will  only  appoint  a  receiver  in  oases  in  which  such  an 
appointment  would  have  been  made  before  the  Judicature  Aot. 
(Holmes  v.  Millage,  (1893)  1  Q.  B.  at  p.  588;  Harris  v. 
Beauchamp,  (1894)  1  Q.  B.  801.)  And  in  determining  whether 
it  is  just  and  convenient  to  appoint  a  receiver  by  way  of  equit- 
able execution,  the  judge  will  always  have  regard  to  the  amount 
of  the  debt  claimed  by  the  applicant,  to  the  amount  which  may 
probably  be  obtained  by  the  receiver,  and  to  the  probable  costs 
of  his  appointment.     (Order  L.  r.  15a.) 

The  judgment  creditor  of  a  man  who  is  a  partner  in  a  firm 
can,  under  sect.  23  of  the  Partnership  Act,  1890  (53  &  54  Vict. 
o.  39),  obtain  an  order  charging  that  partner's  interest  in  the 
partnership  property  and  profits  with  payment  of  the  amount  of 
the  judgment  debt  and  interest  thereon,  and  by  the  same  or  a 
subsequent  order  a  receiver  may  be  appointed  of  that  partner's 
share  of  profits  (whether  already  declared  or  accruing)  and  of 
any  other  money  which  may  be  coming  to  him  in  respect  of  the 
partnership.     (And  see  Order  XLVL  r.  1a.) 

4.  Attachment  of  debts. — Any  debt  owing  to  the  judgment 
debtor  from  any  other  person  within  the  jurisdiction  of  the 
Court  can  be  reoovered  by  the  judgment  creditor  towards  the 
satisfaction  of  his  judgment,  by  a  process  known  as  "  attach- 
ment of  debts."  In  order  to  ascertain  what  debts  are  owing  to 
the  debtor,  it  is  often  necessary  to  obtain  an  order  for  his 
examination.  If  the  judgment  debtor  disobeys  the  order  he  is 
liable  to  be  committed  to  prison.  Either  before  or  after  any 
oral  examination  of  the  judgment  debtor,  the  judgment  creditor 
may  apply  ex  parte  to  a  master  for  an  order,  which  is  technically 
known  as  "  a  garnishee  order  nisi."  He  must  be  prepared  with 
an  affidavit  showing  that  judgment  has  been  recovered,  and  is 
still  unsatisfied,  and  to  what  amount,  and  that  a  certain  person 
named,  within  jurisdiction,  owes  the  judgment  debtor  money. 
The  master  thereupon  may  make  an  order  attaching  the  debt 
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owing  or  accruing  to  the  judgment  debtor  from  such  person 
(who  is  henceforth  called  "the  garnishee"),  and  ordering  the 
garnishee  to  appear  and  show  cause  why  he  should  not  pay  such 
debt  to  the  judgment  creditor,  or  so  much  of  it  as  may  suffice 
to  satisfy  his  claim.  (Order  XLV.  r.  1.)  This  order  should, 
as  a  rule,  be  personally  served  upon  the  garnishee;  and,  as 
soon  as  it  is  served  on  him,  it  binds  the  debt  in  his  hands ;  he 
must  not  after  service  pay  the  judgment  debtor  (r.  2).  The 
garnishee,  on  being  served,  must  appear  as  the  order  directs,  if 
he  wishes  to  dispute  the  debt  or  his  liability  to  be  thus  garnished. 
If  the  garnishee  does  not  appear  in  obedience  to  the  order  nisif 
or  does  not  dispute  his  liability,  and  does  not  pay  into  Court 
forthwith  the  amount  due  from  him  to  the  judgment  debtor,  or 
an  amount  equal  to  the  judgment  debt,  the  master  may  order 
execution  to  issue  against  the  garnishee  without  any  previous 
writ  or  process,  to  levy  the  amount  due  from  him,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  debt.  If 
the  garnishee  appears  and  disputes  his  liability,  the  master, 
instead  of  ordering  that  execution  shall  issue,  may  direct  that 
any  issue  or  question  neoessary  for  determining  his  liability  be 
tried.  (Rr.  3,  4.)  Payment  into  Court  by,  or  execution  levied 
on,  the  garnishee  under  any  such  order  is  a  valid  discharge  to 
him  of  his  debt  to  the  judgment  debtor,  to  the  amount  paid  or 
levied,  even  though  such  order  be  subsequently  set  aside,  or  the 
judgment  reversed.     (Order  XLV.  r.  7.) 

5.  An  order  charging  stock  or  shares  belonging  to  the  judg- 
ment debtor  may  also  be  applied  for  under  Order  XLVI.  The 
same  Order  deals  with  proceedings  in  lieu  of  distringas,  and  stop 
orders* 

6.  Writ  of  possession. — If  the  plaintiff  succeeds  in  an  action 
for  the  recovery  of  land,  the  judgment  will  be  "  that  the  plaintiff 
do  recover  possession  of  the  land  in  the  Statement  of  Claim 
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described  as " ;  and  the  plaintiff  is  entitled  at  once  to  a 

writ  of  possession,  bidding  the  sheriff  to  enter  on  the  same,  and 
without  delay  to  "  cause  the  plaintiff  to  have  possession  of  the 
said  land  and  premises  with  the  appurtenanoes."  Kfi.fa.  for 
the  amount  of  the  mesne  profits  and  costs  may  be  joined  in  the 
same  writ. 

7.  Writ  of  delivery. — If  a  plaintiff  has  recovered  judgment  for 
the  recovery  of  any  property  other  than  land  or  money,  he  must 
wait  fourteen  days  before  issuing  execution,  unless  he  can  obtain 
special  leave  to  issue  it  at  an  earlier  date.  (Order  XLII.  r.  19.) 
The  defendant  is  allowed  this  interval  in  which  to  comply  volun- 
tarily with  the  order  of  the  Court.  If  he  does  not  obey  the 
judgment  within  that  period,  a  xcrit  of  delivery  will  issue :  as  to 
which,  see  Order  XLVIII.  Such  a  judgment  may  also  be  en- 
forced by  writ  of  attachment,  or  writ  of  sequestration.  (Order 
XLII.  r.  6.) 

8.  Writ  of  attachment. — Where  a  judgment  directs  the  per- 
formance of  any  specific  act  other  than  the  payment  of  money 
(such  as  the  removal  of  a  nuisance  or  the  production  of  an 
account),  or  requires  anyone  to  abstain  from  doing  anything,  it 
may  be  enforced  by  proceedings  against  the  person,  and  some- 
times also  against  the  goods,  of  the  person  involved.  (Order 
XLII.  r.  7.)  "Wilful  disobedience  to  a  judgment  directing  any 
person  to  do  a  specific  act  is  a  contempt  of  Court,  and  is  punished 
by  the  most  stringent  processes.  A  copy  of  the  judgment  must 
first  be  served  on  that  person,  indorsed  with  a  special  memo- 
randum in  the  form  given  in  Order  XLI.  r.  5.  The  plaintiff 
must  then  wait  till  the  time  specified  in  the  judgment  for  doing 
the  act  has  elapsed,  or,  if  no  such  time  be  specified,  till  a  reason- 
able time  has  elapsed.  He  may  then  apply  for  a  writ  of  attach- 
ment commanding  the  sheriff  to  arrest  the  person,  and  to  have 
him  before  the  Court  to  answer  his  oontempt.    The  leave  of  a 
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judge  must  be  obtained  before  issuing  a  writ  of  attachment ; 
and  notice  of  the  application  for  leave  must  be  given  to  the 
party  proposed  to  be  attached.  (Order  XTJV.  r.  2 ;  In  re  Evans, 
(1893)  1  Ch.  252 ;  62  L.  J.  Ch.  413.)  The  person  attached,  in 
general,  remains  in  prison  until  he  has  purged  his  contempt  by 
doing  the  act  required.  A  judgment  for  the  payment  of  money 
into  Court  may  in  some  oases  be  enforced  by  attachment,  but 
more  generally  by  sequestration.     (Order  XLII.  r.  4.) 

9.  Writ  of  sequestration. — Where  any  person  is  by  any  judg- 
ment or  order  direoted  to  pay  money  into  Court,  or  to  do  any 
other  act  in  a  limited  time,  and  after  due  service  of  such  judg- 
ment or  order  refuses  or  neglects  to  obey  the  same,  the  person 
prosecuting  such  judgment  or  order  will,  at  the  expiration  of 
the  time  limited  for  the  performance  thereof,  be  entitled,  without 
obtaining  any  order  for  that  purpose,  to  issue  a  writ  of  seques- 
tration against  the  estate  and  effects  of  such  disobedient  person. 
(Order  XLIII.  r.  6.)  But  a  writ  of  sequestration  will  not  issue 
against  the  corporate  property  of  any  corporation  without  special 
leave.  (Order  XLII.  r.  31.)  Suoh  a  writ  is  directed  to  com- 
missioners, generally  four  in  number,  called  sequestrators,  giving 
them  authority  to  enter  on  the  lands  of  the  person  in  contempt 
and  sequester  and  receive  into  their  hands  the  rents  and  profits 
of  all  his  real  estate,  and  all  his  goods  and  chattels,  and  to 
detain  them  until  the  contempt  be  cleared.  All  moneys  that 
come  into  the  hands  of  the  sequestrators  may  be  applied  by 
them  to  meet  the  demand  of  the  party  prosecuting  the  writ. 
But  they  must  apply  for  leave  before  they  sell  any  of  the  goods 
and  chattels  sequestered,  and  the  proceeds  of  such  a  sale  will  be 
dealt  with  as  the  Court  may  direct. 

As  to  execution  against  the  property  of  a  firm,  see  Order 
XLVIIIa.  r.  8. 
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COSTS. 


Last  comes  the  important  question  of  "  Costs."  The  word  is 
sometimes  used  to  denote  the  remuneration  which  a  party  pays 
to  his  own  solicitor.  But  it  properly  means  that  sum  of  money 
which  the  Court  or  a  judge  orders  one  litigant  to  pay  to  another 
to  compensate  the  latter  for  the  expense  which  he  has  incurred 
in  the  litigation.  The  amount  so  awarded  seldom,  if  ever, 
repays  the  whole  outlay  which  the  successful  litigant  has  been 
compelled  to  make,  for  the  order  of  the  Court  or  judge  almost 
invariably  directs  that  the  costs  be  taxed,  and  the  taxing 
master  very  rarely  allows  the  full  amount  which  the  successful 
party  has  to  pay  to  his  own  solicitor.  The  amount  allowed  on 
taxation  is  called  "  taxed  costs,"  and  this,  as  a  rule,  is  all  that 
the  unsuccessful  party  has  to  pay  to  his  opponent.  The  differ- 
ence between  "  taxed  costs "  and  the  amount  which  the  suc- 
cessful party  is  liable  to  pay  to  his  own  solicitor  is  known  as 
"  extra  costs,"  and  this  the  successful  party  must  pay  out  of  his 
own  pocket.  Sometimes,  however,  the  Court  or  judge  orders 
that  the  oosts  payable  by  one  party  to  another  should  be  taxed 
"  as  between  solicitor  and  client,"  and  then  a  much  more  liberal 
allowance  is  made.  All  costs  are  allowed  which  a  solicitor 
would  reasonably  incur  in  the  ordinary  conduct  of  the  case. 
But  it  often  happens  that  even  after  a  taxation  of  this  kind  the 
successful  party  is  still  called  on  to  pay  some  portion  of  his 
solicitor's  bill;  for  the  taxing  master  may  think  that  some 
items  of  expense  were  incurred  unnecessarily. 
The  Court  of  Chancery  assumed  from  its  commencement  the 
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power  to  deal  with  all  questions  of  costs,  without  the  aid  of  the 
Legislature.  Hence,  subject  to  the  express  provisions  of  any 
special  Act  (In  re  Fisher,  (1894)  1  Ch.  450 ;  63  L.  J.  Ch.  235  ; 
70  L.  T.  62),  the  costs  of  a  Chancery  suit  have  always  been  in 
the  discretion  of  the  judge  who  tried  the  case,  though  he  is 
bound  of  course  to  exercise  his  discretion  judicially.  But  in  the 
Courts  of  common  law  the  right  to  costs  has  always  been 
the  creature  of  statute,  and  was,  by  the  earlier  statutes  at  all 
events,  made  to  depend  entirely  on  the  result  of  the  litigation 
(or,  in  legal  language,  the  costs  followed  the  event).  Which- 
ever party  had  judgment  recorded  in  his  favour  recovered 
costs ;  and  the  judge  had  no  discretion  in  the  matter  till  the 
seventeenth  century,  and  then  only  of  a  very  limited  kind. 
Now,  however,  the  right  to  costs  in  any  aotion  in  the  Queen's 
Bench  Division  depends  on  two  questions  : — 

(a)  Was  the  aotion  tried  by  a  judge  with  a  jury,  or  by  a 

judge  alone  P 

(b)  Was  the  aotion  of  such  a  kind  that  it  could  have  been 

tried  in  the  County  Court  P 

(a)  If  the  action  be  tried  by  a  judge  alone,  he  has  full  power 
to  deal  with  the  costs  as  in  his  discretion  he  deems  right.*  But 
if  the  action  be  tried  by  a  judge  with  a  jury,  the  costs  will 
follow  the  event,  unless  the  judge  before  whom  such  action  is 

•  There  is  apparently  an  exception  to  this  general  rule.  By  the 
Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61),  s.  1  (b),  it 
is  provided  that  "  where  any  action  is  commenced  against  any  person  for 
any  act  done  in  pursuance  or  execution  or  intended  execution  of  any  Act 
of  Parliament,  or  of  any  public  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any  such  Act,  duty,  or 
authority,  and  judgment  is  obtained  by  the  defendant,  it  shall  carry  costs 
to  be  taxed  as  between  solicitor  and  client."  These  words  are  imperative, 
and  seem  to  deprive  the  judge  of  all  power  over  costs,  even  where  he  tries 
the  case  without  a  jury.  (See  102  Law  Times  Journal,  395.)  There  is 
also  a  special  provision  as  to  costs  in  sect.  31  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883. 
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tried,  or  the  Court,  "  shall  for  good  oause  otherwise  order." 
(Order  LXV.  r.  1.) 

Hence  (apart  from  the  provisions  of  the  County  Courts  Aot, 
which  are  mentioned  hereafter),  if  an  action  be  tried  by  a  jury, 
and  they  find  a  verdict  for  the  plaintiff  for  any  amount,  how- 
ever small,  the  plaintiff's  oounsel  need  not  ask  for  costs ;  the 
plaintiff  will  have  the  general  costs  of  the  action,  if  nothing  be 
said.*  It  is  for  the  defendant's  counsel  in  suoh  a  case  to  apply 
to  the  judge,  as  soon  as  the  verdict  is  given,  for  an  order 
depriving  the  plaintiff  of  his  costs.  As  a  rule,  suoh  an  order 
will  only  be  made  where  "  contemptuous  "  damages,  suoh  as  a 
farthing  or  a  shilling,  have  been  given,  and  not  always  then. 
There  must  be  some  "  good  oause,"  beside  the  smallness  of  the 
damages,  to  give  the  judge  jurisdiction  to  make  suoh  an  order ; 
something  either  in  the  conduct  of  the  parties  or  in  the  facts  of 
the  case  which,  in  spite  of  the  finding  of  the  jury,  makes  it 
more  just  that  the  costs  should  not  follow  the  event.  (Jones  v. 
Curling,  13  Q.  B.  D.  262 ;  53  L.  J.  Q.  B.  373 ;  O'Connor  v. 
The  Star  Newspaper  Co.,  Ltd.,  68  L.  T.  146 ;  9  Times  L.  E. 
233.) 

If  the  judge  thinks  fit  to  make  an  order,  that  order  is  not 
necessarily  that  each  party  should  pay  his  own  costs.  He  may, 
for  very  good  cause,  order  that  the  successful  plaintiff  shall  pay 
the  defendant's  costs,  as  well  as  his  own  (per  Bramwell,  L.  J., 
15  Ch.  D.  at  p.  41 ;  and  see  Myers  v.  The  Financial  News,  5 
Times  L.  R.  42) ;  and  where  there  has  been  a  non-suit  and  a 
new  trial,  the  judge  who  tries  the  case  the  second  time  may 

*  There  is  an  exception  also  to  this  rule.  By  sect.  1  of  the  Slander  of 
"Women  Act,  1891  (54  &  55  Vict.  c.  51),  in  any  action  for  words  spoken 
and  made  actionable  by  that  Act,  "  a  plaintiff  shall  not  recover  more  costs 
than  damages,  unless  the  judge  shall  certify  that  there  was  reasonable 
ground  for  bringing  the  action."  Hence,  in  this  case  it  is  necessary  for 
the  plaintiff's  counsel  to  ask  for  a  certificate,  unless  the  verdict  is  so  large 
that  it  clearly  exceeds  the  amount  at  which  the  costs  of  the  action  will  be 
taxed. 


314  COSTS. 

order  that  the  successful  plaintiff  shall  pay  the  whole  costs  of 
both  trials.  (Harris  v.  Petherick,  4  Q.  B.  D.  611 ;  48  L.  J. 
Q.  B.  521.)  But  such,  an  order  would  only  be  made  in  an 
extreme  case,  and  where  the  plaintiff  has  grossly  misconducted 
himself.  (See  Norman  v.  Johnson,  29  Beav.  77.)  A  successful 
defendant  may  also,  for  good  cause,  be  deprived  of  his  costs. 
(Sutcliffe  v.  Smithy  2  Times  L.  E.  881.)  But  he  cannot  be 
made  to  pay  the  whole  costs  of  the  action  under  any  oircum- 
stanoes.  (Dicks  v.  Yates,  18  Ch.  D.  76,  85  ;  50  L.  J.  Ch.  809  ; 
44  L.  T.  660 ;  Re  Foster  v.  G.  W.  Ry.  Co.,  8  Q.  B.  D.  at 
pp.  521,  522 ;  30  W.  E.  398.)  The  judge  cannot  award  costs 
as  between  solicitor  and  client  to  the  successful  party,  unless 
there  is  an  express  statutory  provision  enabling  him  so  to  do. 
(Mordue  v.  Palmer,  L.  E.  6  Ch.  22,  32;  Andrews  v.  Barnes,  39 
Ch.  D.  133 ;  58  L.  T.  748.) 

So,  too,  if  the  judge  makes  an  order  under  Order  LXV.  r.  1, 
he  is  not  bound  to  deal  with  the  whole  costs  of  the  action.  He 
may,  for  good  cause,  deprive  a  successful  party  of  a  portion  of 
his  costs.  Thus,  the  judge  may  order  a  successful  plaintiff  to 
pay  the  costs  occasioned  by  a  claim  for  special  damage  which  he 
has  failed  to  substantiate.  (Forster  v.  Farquhar,  (1893)  1  Q.  B. 
564 ;  62  L.  J.  Q.  B.  296.)  So,  if  the  plaintiff  insists  on  laying 
the  venue  at  a  place  which  is  not  the  natural  or  most  convenient 
place  for  the  trial,  he  may  be  ordered  to  pay  the  additional  costs 
occasioned  by  the  action  being  tried  in  that  place.  (Roberts  v. 
Jones,  (1891)  2  Q.  B.  194 ;  60  L.  J.  Q.  B.  441 ;  Hill  v.  Morris, 
8  Times  L.  E.  55.  And  see  In  re  Isaac,  (1897)  1  Ch.  251 ;  66 
L.  J.  Ch.  160.) 

If  the  judge  at  the  trial  declines  to  make  an  order  depriving 
either  party  of  his  oosts,  there  is  no  appeal  from  his  decision. 
(Moore  v.  Gill,  4  Times  L.  E.  738.)  But  if  he  decides  to  make 
an  order  as  to  costs,  then  there  is  an  appeal  to  the  Court  of 
Appeal  on  the  question  whether  any  "  good  cause  "  existed  upon 
which  the  judge  could  exercise  his  discretion.    If  there  was  no 
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"  good  cause/'  the  judge  had  no  jurisdiction  to  make  any  order 
as  to  costs,  and  the  Court  of  Appeal  will  set  the  order  aside.  If 
there  was  anything  which  could  amount  to  "  good  cause,"  then 
the  Court  of  Appeal  will  not  interfere  with  the  judge's  discre- 
tion, even  though  they  do  not  approve  of  the  way  in  which  he 
has  exercised  it.  {Jones  v.  Curling,  13  Q,.  B.  D.  262  ;  53  L.  J. 
Q.  B.  373  ;  Huxley  v.  West  London  Extension  By.  Co.,  14  App. 
Cas.  26 ;  58  L.  J.  Q.  B.  305.) 

(b)  If  in  a  jury  case  the  judge  makes  no  special  order  as  to 
oosts,  they  follow  the  event.  And  the  event  depends  to  some 
extent  on  whether  the  action  could  have  been  brought  in 
the  County  Court.  Actions  for  breach  of  promise  of  marriage, 
libel,  slander,  and  seduction  cannot  be  commenced  in  the 
County  Court;  nor  can  actions  of  ejectment  or  any  other 
action  involving  the  title  to  any  hereditament,  where  the  value 
of  the  property  exceeds  50/.  a  year.  To  these  actions,  therefore, 
sect.  116  of  the  County  Courts  Act,  1888,  does  not  apply ;  and 
a  verdict  in  any  such  action  for  any  amount,  however  small,  will 
carry  costs.  (Saywood  v.  Cross,  14  Q.  B.  D.  53 ;  54  L.  J.  Q.  B. 
17 ;  but  see  note  to  p.  313.) 

But  if  the  action  be  of  a  kind  which  could  have  been  com- 
menced in  a  County  Court,  then,' if  it  was  founded  on  contract, 
and  the  plaintiff  reoovers  less  than  20/.,  he  will  be  entitled  to 
no  costs  whatever ;  if  he  recovers  20/.  or  more,  but  less  than 
50/.,  he  will  be  entitled  to  County  Court  oosts  only  (County 
Courts  Act,  1888,  s.  116) ;  if  he  recovers  exactly  50/.,  he  will 
be  entitled  to  County  Court  costs  only  (Order  LXV.  r.  12; 
Millington  v.  Harwood,  (1892)  2  Q.  B.  166 ;  61  L.  J.  Q.  B. 
582)— 

(i)  Unless  a  judge  of  the  High  Court  certifies  that  there  was 
sufficient  reason  for  bringing  the  action  in  that  Court, 
or  makes  a  special  order  as  to  oosts  (see  Neaves  v. 
Spooner,  36  W.  K  257 ;  58  L.  T.  164) ;  or 
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(ii)  Unkas  within  twenty-one  days  after  service  of  the  writ, 
or  such  further  time  as  may  be  allowed,  the  plaintiff 
obtains  an  order,  under  Order  XIV.,  empowering  him 
to  enter  judgment  for  20/.  or  more. 

If  the  action  was  founded  on  tort,  and  the  plaintiff  reoovers 
less  than  10/.,  he  will  be  entitled  to  no  costs  whatever ;  if  he 
recovers  10/.  or  more,  but  less  than  20/.,  he  will  be  entitled  to 
County  Court  oosts  only,  unless  a  judge  of  the  High  Court 
certifies  that  there  was  sufficient  reason  for  bringing  the  action 
in  that  Court,  or  makes  a  special  order  as  to  oosts.  (County 
Courts  Act,  1888,  s.  116.) 

This  section  applies  whenever  the  plaintiffs  claim  is  reduced 
below  the  limit  by  an  admitted  set-off,  as  distinct  from  a  counter- 
claim (Lovejoy  v.  Cole,  (1894)  2  Q.  B.  861  ;  64  L.  J.  (J.  B.  120); 
but  not  where  it  is  so  reduced  by  a  set-off  which  he  does  not  admit, 
or  by  a  counter-claim.  (Stooke  v.  Taylor,  5  Q.  B.  D.  569 ;  49  L.  J. 
Q.  B.  857 ;  Goldhill  v.  Clark,  68  L.  T.  414 ;  5  E.  75.)  It  does  not 
apply  to  any  counter-claim ;  the  defendant  is  always  entitled  to  the 
costs  of  his  counter-claim,  if  he  recovers  under  it  any  amount,  how- 
ever small ;  because  he  is  not  responsible  for  the  action  being  com- 
menced in  the  High  Court.  {Blake  v.  Appleyard,  3  Ex.  D.  195  ;  47 
L.  J.  Ex.  407 ;  Lewin  v.  Trimming,  21  Q.  B.  D.  230 ;  59  L.  T.  511.) 
Nor  does  the  section  apply  as  between  the  defendant  and  a  third 
party  whom  he  has  brought  in.  {Per  Field,  J.,  in  Bates  v.  Burchell, 
(1884)  W.  N.  108.)  But  it  does  apply  to  an  action  commenced  in 
an  inferior  Court,  and  removed  into  the  High  Court  by  certiorari 
(Pellas  v.  Breslauer,  L.  E.  6  Q.  B.  438 ;  40  L.  J.  Q.  B.  161) ;  and  to 
an  action  brought  in  the  High  Court  by  a  solicitor  for  his  costs. 
(Blair  v.  Eider,  21  Q.  B.  D.  185 ;  57  L.  J.  Q.  B.  80.)  An  action  for 
penalties  for  infringement  of  dramatic  copyright,  under  3  &  4 
Will.  IV.  c.  15,  s.  2,  is  not  affected  by  sect.  116;  and  the  plaintiff  is 
entitled  to  his  full  costs  under  5  &  6  Vict.  c.  97,  8.  2.  (Reeve  v. 
Gibson,  (1891)  1  Q.  B.  652;  39  W.  E.  420.) 

It  is  not  always  easy  to  say  whether  an  action  is  founded  on 
contract  or  tort.  Thus  an  action  by  a  passenger  against  a  railway 
company  for  personal  injuries  caused  by  negligence  is  an  action 
founded  on  tort,  although  he  took  a  ticket.    (  Taylor  v.  M.  S.  Sf  L, 
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By.  Co.,  (1895)  1  Q.  B.  134;  71  L.  T.  596;  Kelly  v.  Metropolitan 
By.  Co.,  (1895)  1  Q.  B.  944;  72  L.  T.  551.)  An  action  of  detinue 
is,  for  this  purpose  at  all  events,  an  action  of  tort.  {Bryant  v. 
Herbert,  3  C.  P.  D.  38? ;  47  L.  J.  0.  P.  670  ;  and  see  Cohen  v.  Foster, 
61  L.  J.  Q.  B.  643 ;  66  L.  T.  616.)  But  an  action  against  a  common 
carrier  for  the  value  of  goods  which  he  had  lost  was  held  to  be 
founded  on  contract.  {Fleming  v.  M.  S.  Sf  L.  By.  Co.,  4  (J.  B.  D. 
81 ;  39  L.  T.  555.) 

So  far,  I  have  dealt  only  with  the  general  costs  of  the  action. 
But  from  such  general  costs  must  be  distinguished — 

(i)  Special  costs ;  and 
(ii)  Costs  of  separate  issues. 

(i)  By  "  special  costs  "  I  mean  the  expenses  of  a  shorthand 
writer's  notes,  of  a  commission  abroad,  of  a  special  jury,  of 
photographic  copies  of  any  document,  and  any  costs  reserved  to 
be  disposed  of  at  the  trial.  Application  for  all  such  costs  as  these 
must  always  be  made  as  soon  as  judgment  has  been  delivered, 
otherwise  they  will  not  be  allowed.  No  order  can  be  made  as 
to  such  costs  after  the  judgment  has  been  drawn  up ;  they  must 
then  be  borne  by  the  party  who  has  incurred  them.  (Ashworth 
v.  Outram,  9  Ch.  D.  483 ;  27  W.  E.  98 ;  39  L.  T.  441 ;  In  re 
St.  Nazaire  Co.,  12  Ch.  D.  88 ;  41  L.  T.  110 ;  Executors  of  Sir 
Rowland  Hill  v.  Metropolitan  District  Asylum,  49  L.  J.  Q.  B. 
668  ;  43  L.  T.  462.) 

(ii)  The  costs  of  separate  issues,  unless  otherwise  ordered,  do 
not  necessarily  follow  the  event  of  the  whole  action.  Such  costs 
follow  the  event  each  of  its  own  issue.  The  party  in  whose 
favour  final  judgment  is  entered  is  entitled  to  the  general  costs 
of  the  action,  but  the  other  party  will  be  entitled  to  the  costs 
of  any  issues  found  for  him.  This  is  what  judges  mean  when 
they  say  that  the  word  "  event "  in  Order  LXV.  r.  2,  "  must  be 
read  distributively."     The  general  costs  of  the  action  will, 
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however,  be  found,  as  a  rule,  to  exoeed  the  oosts  of  any  number 
of  issues. 

If  the  defendant  pays  a  sum  of-  money  ^nto  Court,  and  the 
plaintiff  accepts  it  in  satisfaction  of  his  claim,  he  is  entitled  to  his 
costs,  even  though  the  sum  paid  in  be  only  sixpence  (Order  XXII. 
r.  7 ;  MlSheffrey  v.  La  nag  an,  20  L.  E.  Ir.  528)  ;  but  if  a  judge  at 
chambers  thinks  that  the  whole  action  was  useless  or  malicious,  he 
may,  in  such  a  case,  deprive  the  plaintiff  of  his  costs.  (Broadhursi 
v.  Willey,  (1876)  W.  N.  21  ;  Nichols  v.  Evens,  22  Ch.  D.  611  ; 
52  L.  J.  Ch.  383.)  If  the  plaintiff  does  not  accept  the  sum  paid 
into  Court,  but  continues  his  action  in  the  hope  of  recovering  more, 
he  will  be  entitled  to  the  whole  of  his  costs  of  the  action  if  the 
amount  of  the  ultimate  verdict  be  larger  than  the  sum  paid  into 
Court.  But  if  the  jury  find  a  verdict  for  an  amount  not  greater 
than  tbe  sum  in  Court,  the  defendant  will  be  entitled  to  the  whole 
costs  of  the  action  {Langridge  v.  Campbell,  2  Ex.  D.  281  ;  46  L.  J. 
Ex.  277 ;  Goutard  v.  Carr,  13  Q.  B.  D.  598,  n. ;  53  L.  J.  Q.  B.  55, 
467,  n. ;  32  W.  E.  242),  unless  the  Court  or  a  judge  think  fit  to 
make  a  special  order  that  the  plaintiff  shall  have  his  costs  of  the 
action  up  to  the  time  when  the  money  was  paid  into  Court,  and  the 
defendant  shall  have  only  his  costs  incurred  after  that  time,  as  in 
Buckton  v.  Iliggs  (4  Ex.  D.  174  ;  27  W.  E.  803  ;  40  L.  T.  755),  and 
in  Best  v.  Osborne  (12  Times  L.  E.  419). 

As  to  the  costs  of  a  counterclaim,  see  ante,  pp.  213,  214. 

A  married  woman  may  be  ordered  to  pay  costs ;  and  if  she  insti- 
tuted the  proceedings,  and  fails,  she  may  be  ordered  to  pay  the 
costs  out  of  property  which  is  subject  to  a  restraint  on  anticipation. 
(56  &  57  Vict.  c.  63,  s.  2.)  An  order  may  be  made  under  this 
section  as  to  the  costs  of  a  counterclaim  raised  unsuccessfully  by  a 
married  woman  defendant.  (Hood-Barrs  v.  Cathcart  (2),  (1895) 
1  Q.  B.  873.)  Otherwise  the  section  only  applies  to  cases  where  a 
married  woman  is  plaintiff ;  no  such  order  can  be  made  as  to  the 
costs  of  any  motion  or  appeal  made  by  a  married  woman  in  an 
action  in  which  she  is  a  defendant.  (Hood-Barrs  v.  Cathcart  (1), 
(1894)  3  Ch.  376;  63  L.  J.  Ch.  793;  Hood-Barrs  v.  Heriot,  (1897) 
A.  C.  177;  76  L.  T.  299.) 
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Costs  in  the  Court  of  Appeal. 

As  a  rule,  in  the  Court  of  Appeal  oosts  follow  the  event ;  and 
if  nothing  is  said  by  the  Court  as  to  costs,  the  order  will  be  so 
drawn  up.  But  the  Court  has  full  discretion  over  the  costs  of 
an  appeal,  and  can  make  such  order  as  to  the  whole  or  any  part 
of  them  as  may  be  just.  (Order  LVIII.  r.  4 ;  53  &  54  Vict. 
o.  44,  s.  5.)  Hence  it  will,  in  a  proper  case,  refuse  costs  to  the 
successful  party,  e.g.,  an  appellant  has  been  deprived  of  his 
costs  where  he  succeeded  on  a  point  not  raised  in  the  Court 
below  (Hussey  v.  Home-Payne,  8  Ch.  D.  670 ;  47  L.  J.  Ch. 
751 ;  Dye  v.  Dye,  13  Q.  B.  D.  147 ;  53  L.  J.  Q.  B.  442),  or  on 
fresh  evidence  (Arnofs  Case,  36  Ch.  D.  709 ;  57  L.  T.  353 ; 
Chard  v.  Jervis,  9  Q.  B.  D.  178 ;  51  L.  J.  Q.  B.  442  ;  Ex  parte 
Sauxwell,  23  Ch.  D.  626  ;  48  L.  T.  742),  or  succeeded  on  a  mere 
point  of  law,  having  failed  in  proving  allegations  of  fraud. 
(Ex  parte  Cooper,  10  Ch.  D.  313  ;  39  L.  T.  521.)  So 
where  the  appellants  were  innocent  persons,  who  had  used  due 
diligence,  but  had  been  made  the  victims  of  a  forgery,  their 
appeal  was  dismissed  without  costs.  {Cooper  v.  Vesey,  20  Ch. 
D.  611 ;  51  L.  J.  Ch.  862.)  But  the  mere  omission  by  the 
respondent  to  inform  his  opponent  that  he  has  a  preliminary 
objection  which  proves  fatal  to  the  appeal  is  not  a  sufficient 
reason  for  depriving  him  of  costs.  (Ex  parte  Shead,  15  Q.  B.  D. 
338  ;  53  L.  T.  655.) 

The  costs  of  an  appeal  include  the  costs  of  a  shorthand  writer's 
note  of  the  judgment  of  the  Court  below,  but  not  of  the  evidence, 
except  in  very  special  circumstances.  (Pilling  v.  Joint  Stock 
Institute,  73  L.  T.  570 ;  Order  LVIII.  r.  12 ;  but  see  Andrew 
v.  Mockford,  12  Times  L.  E.  175.) 

If  the  Court  of  Appeal  orders  a  new  trial,  the  costs  of  the 
first  trial  abide  the  event  of  the  second,  unless  any  special  order 
be  made  when  the  new  trial  is  granted,  or  at  the  second  trial. 
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(Creen  v.  Wright,  2  C.  P.  D.  354 ;  46  L.  J.  C.  P.  427 ;  Field  v. 
Gt.  N.  Ry.  Co.,  3  Ex.  D.  261 ;  26  W.  E.  817 ;  39  L.  T.  80.) 
And  by  "  the  event "  of  the  second  trial  is  meant  the  result  of 
that  trial  as  to  costs.  (Brotherton  v.  Metropolitan  Distinct  Ry. 
Joint  Committee,  (1894)  1  Q.  B.  666 ;  9  E.  154.) 

Costs  at  Judges'  Chambers. 

A  master  or  district  registrar  has  full  power  to  deal  with  the 
costs  of  any  application  made  to  him,  but  not,  as  a  rule,  to  dis- 
pose of  the  whole  costs  of  the  action.  An  appeal  lies  to  the 
judge  at  chambers  from  his  decision,  even  where  it  only  affects 
costs.  (Foster  v.  Edwards,  48  L.  J.  Q.  B.  767.)  But  if  his 
order  be  not  appealed  from  at  the  time,  the  judge  at  the  trial 
has  no  power  to  vary  it.  (Cf.  Koosen  v.  Rose,  76  L.  T.  145 ; 
13  Times  L.  E.  257.) 
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Order  m.  r.  6.' 

SPECIALLY  INDORSED  WRIT. 

In  all  actions  where  the  plaintiff  seeks  only  to  recover  a  debt  or 

liquidated  demand  in  money  payable  by  the  defendant,  with  or 

without  interest,  arising  (A.)  upon  a  contract  express  or  implied 

(as,  for  instance,  on  a  bill  of  exchange,  promissory  note,  or  cheque, 

or  other  simple  contract  debt) ;  or  (B.)  on  a  bond  or  contract  under 

seal  for  payment  of  a  liquidated  amount  of  money ;  or  (0.)  on  a 

statute  where  the  sum  sought  to  be  recovered  is  a  fixed  sum  of 

money  or  in  the  nature  of  a  debt  other  than  a  penalty;  or  (D.)  on 

a  guaranty,  whether  under  seal  or  not,  where  the  claim  against  the 

principal  is  in  respect  of  a  debt  or  liquidated  demand  only;  or 

(E.)  on  a  trust ;  or  (F.)  in  actions  for  the  recovery  of  land  with  or 

without  a  claim  for  rent  or  mesne  profits,  by  a  landlord  against  a 

tenant  whose  term  has  expired  or  has  been  duly  determined  by 

notice  to  quit,  or  against  persons  claiming  under  such  tenant — the 

writ  of  summons  may,  at  the  option  of  the  plaintiff,  be  specially 

indorsed  with  a  statement  of  his  claim,  or  of  the  remedy  or  relief 

to  which  he  claims  to  be  entitled.     Such  special  indorsement  shall 

be  to  the  effect  of  such  of  the  Forms  in  Appendix  C,  Sect.  IV., 

as  shall  be  applicable  to  the  case.     (And  see  Precedents,  Nos.  36 — 

43.) 

Order  XIV. 

SUMMARY  JUDGMENT. 

1. — (a.)  Where  the  defendant  appears  to  a  writ  of  summons 
specially  indorsed  under  Order  HI.  rule  6,  the  plaintiff  may,  on 

O.  Y 
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affidavit  made  by  himself  or  by  any  other  person  who  can  swear 
positively  to  the  facts,  verifying  the  cause  of  action  and  the  amount 
claimed  (if  any),  and  stating  that  in  his  belief  there  is  no  defence  to 
the  action,  apply  to  a  judge  for  liberty  to  enter  final  judgment 
for  the  amount  so  indorsed,  together  with  interest,  if  any,  or  for 
recovery  of  the  land  (with  or  without  rent  or  mesne  profits),  as  the 
case  may  be,  and  costs.  The  judge  may  thereupon,  unless  the 
defendant,  by  affidavit,  by  his  own  vivd  voce  evidence,  or  otherwise, 
shall  satisfy  him  that  he  has  a  good  defence  to  the  action  on  the 
merits,  or  disclose  such  facts  as  may  be  deemed  sufficient  to  entitle 
him  to  defend,  make  an  order  empowering  the  plaintiff  to  enter 
judgment  accordingly. 

(b.)  If  on  the  hearing  of  any  application  under  this  Rule  it  shall 
appear  that  any  claim  which  could  not  have  been  specially  indorsed 
under  Order  III.  rule  6,  has  been  included  in  the  indorsement  on 
the  writ,  the  judge  may,  if  he  shall  think  fit,  forthwith  amend  the 
indorsement  by  striking  out  such  claim,  or  may  deal  with  the  claim 
specially  indorsed  as  if  no  other  claim  had  been  included  in  the 
indorsement,  and  allow  the  action  to  proceed  as  respects  the  residue 
of  the  claim. 

2.  The  application  by  the  plaintiff  for  leave  to  enter  final  judg- 
ment under  Bule  1  shall  be  made  by  summons  returnable  not  less 
than  four  clear  days  after  service,  accompanied  by  a  copy  of  the 
affidavit  and  exhibits  referred  to  therein. 

3. — (a.)  The  defendant  may  show  cause  against  such  application 
by  affidavit,  or  (except  in  actions  for  the  recovery  of  land)  by 
offering  to  bring  into  Court  the  sum  indorsed  on  the  writ,  or  the 
judge  may  allow  the  defendant  to  be  examined  upon  oath. 

(b.)  The  affidavit  shall  state  whether  the  defence  alleged  goes  to 
the  whole  or  to  part  only,  and  (if  so)  to  what  part  of  the  plaintiff's 
claim. 

(c.)  The  judge  may,  if  he  thinks  fit,  order  the  defendant,  or  in 
the  case  of  a  corporation,  any  officer  thereof,  to  attend  and  be 
examined  upon  oath,  or  to  produce  any  leases,  deeds,  books,  or 
documents,  or  copies  of  or  extracts  therefrom. 

4.  If  it  appear  that  the  defence  set  up  by  the  defendant  applies 
only  to  a  part  of  the  plaintiff's  claim,  or  that  any  part  of  his  claim 
is  admitted,  the  plaintiff  shall  have  judgment  forthwith  for  such 
part  of  his  claim  as  the  defence  does  not  apply  to  or  as  is  admitted, 
subject  to  such  terms,  if  any,  as  to  suspending  execution,  or  the 
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payment  of  the  amount  levied  or  any  part  thereof  into  Court  by  the 
sheriff,  the  taxation  of  costs,  or  otherwise,  as  the  judge  may  think 
fit.  And  the  defendant  may  be  allowed  to  defend  as  to  the  residue 
of  the  plaintiff's  claim. 

5.  If  it  appears  to  the  judge  that  any  defendant  has  a  good 
defence  to  or  ought  to  be  permitted  to  defend  the  action,  and  that 
any  other  defendant  has  not  such  defence  and  ought  not  to  be  per- 
mitted to  defend,  the  former  may  be  permitted  to  defend,  and  the 
plaintiff  shall  be  entitled  to  enter  final  judgment  against  the  latter, 
and  may  issue  execution  upon  such  judgment  without  prejudice  to 
his  right  to  proceed  with  his  action  against  the  former. 

6.  Leave  to  defend  may  be  given  unconditionally,  or  subject  to 
such  terms  as  to  giving  security  or  time  or  mode  of  trial  or  otherwise 
as  the  judge  may  think  fit. 

7.  The  judge  may  with  the  consent  of  all  parties  dispose  of  the 
action  finally  and  without  appeal  in  a  summary  manner. 

8. — (a.)  Where  leave,  whether  conditional  or  unconditional,  is 
given  to  defend,  the  judge  shall  have  power  to  give  all  such  direc- 
tions as  to  the  further  conduct  of  the  action  as  might  be  given  on 
a  summons  for  directions  under  Order  XXX.,  and  may  order  the 
action  to  be  forthwith  set  down  for  trial. 

(b.)  A  special  list  shall  be  kept  for  the  trial  of  causes  in  which 
leave  to  defend  has  been  given  under  this  Order,  and  in  which  the 
judge  is  of  opinion  that  a  prolonged  trial  will  not  be  requisite ;  and 
the  judge  may,  if  he  thinks  advisable,  order  any  such  action  to  be 
put  into  such  list. 

9. — (a.)  The  costs  of  and  incident  to  all  applications  under  this 
Order  shall  be  dealt  with  by  the  judge  on  the  hearing  of  the 
application,  who  shall  order  by  and  to  whom,  and  when  the  same 
shall  be  paid,  or  may  refer  them  to  the  judge  at  the  trial.  Pro- 
vided that  in  case  no  trial  afterwards  takes  place,  or  no  order  as  to 
costs  is  made,  the  costs  are  to  be  costs  in  the  cause. 

(b.)  If  the  plaintiff  makes  an  application  under  this  Order  where 
the  case  is  not  within  the  Order,  or  where  the  plaintiff,  in  the 
opinion  of  the  judge,  knew  that  the  defendant  relied  on  a  contention 
which  would  entitle  him  to  unconditional  leave  to  defend,  in  any  of 
such  cases  the  application  shall  be  dismissed  with  costs  to  be  paid 
forthwith  by  the  plaintiff. 

y2 
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trial  without  pleadings. 

A  plaintiff  may  without  pleadings  proceed  to  trial  subject  to  the 
following  rules : — 

1.  The  indorsement  of  the  writ  of  summons  shall  contain  a 

statement  sufficient  to  give  notice  of  the  nature  of  his 
claim  or  of  the  relief  or  remedy  required  in  the  action, 
and  shall  state  that  if  the  defendant  appears  the  plaintiff 
intends  to  proceed  to  trial  without  pleadings.  (For 
precedents,  see  post,  pp.356 — 361.) 

2.  Within  ten  days  after  appearance  the  plaintiff  shall  serve 

twenty-one  days'  notice  of  trial  without  pleadings.  Such 
notice  shall  be  in  Form  No.  16a,  Appendix  B.,  with  such 
variations  as  circumstances  may  require.     (Ante,  p.  58.) 

3.  The  defendant  may  within  ten  days  after  appearance  apply 

by  summons  for  the  delivery  of  a  statement  of  claim,  and 
on  such  summons  the  judge  may  order  (1)  that  a  state- 
ment of  claim  shall  be  delivered,  in  which  case  the  action 
shall  proceed  in  the  usual  manner ;  or  (2)  that  the  action 
shall  proceed  to  trial  without  pleadings,  in  which  case  it 
may  be  further  ordered,  if  the  judge  shall  think  fit,  that 
either  party  shall  deliver  particulars  of  his  claim  or 
defence. 

4.  When  the  judge  orders  that  the  action  shall  proceed  to  trial 

without  pleadings,  and  makes  no  order  as  to  particulars, 
all  defences  shall  be  open  at  the  trial  to  the  defendant. 
Where  particulars  are  ordered  to  be  delivered  the  parties 
shall  be  bound  by  such  particulars,  so  far  as  regards  the 
matters  in  respect  of  which  the  order  for  particulars  was 
made. 

5.  Where  a  defendant  has  not  taken  out  a  summons  under 

Rule  3  of  this  Order,  he  shall  not  be  allowed  to  rely  on  a 
set-off  or  counter-claim,  or  on  the  defence  of  infancy, 
coverture,  fraud,  Statute  of  Limitations,  or  discharge 
under  the  Bankruptcy  Acts,  unless  he  shall  have  given 
(within  ten  days  after  appearance)  notice  to  the  plaintiff, 
stating  the  grounds  and  particulars  upon  which  he  relies. 

6.  When  a  plaintiff  indorses  the  writ  of  summons  with  a  state- 
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ment  that,  if  the  defendant  appears,  he  intends  to  proceed 
to  trial  without  pleadings,  no  pleadings  shall  be  required 
or  delivered,  except  by  order  of  the  judge  made  under 
Bule  3  of  this  Order. 

Order  XIX. 

PLEADING  GENERALLY. 

1.  The  following  rules  of  pleading  shall  be  used  in  the  High 
Court  of  Justice. 

2.  The  plaintiff  shall,  subject  to  the  provisions  of  Order  XX., 
and  at  such  time  and  in  such  manner  as  therein  prescribed,  deliver 
to  the  defendant  a  statement  of  his  claim,  and  of  the  relief  or 
remedy  to  which  he  claims  to  be  entitled.  The  defendant  shall, 
subject  to  the  provisions  of  Order  XXI. ,  and  at  such  time  and 
in  such  manner  as  therein  prescribed,  deliver  to  the  plaintiff  his 
defence,  set-off,  or  counter-claim  (if  any),  and  the  plaintiff  shall, 
subject  to  the  provisions  of  Order  XXIII.,  and  at  such  time  and  in 
such  manner  as  therein  prescribed,  deliver  his  reply  (if  any)  to  such 
defence,  set-off,  or  counter-claim.     Such  statements  shall  be  as 

BRIEF  A8  THE  NATURE  OF  THE  0A8E  WILL  ADMIT,  and  the  taxing  officer 

in  adjusting  the  costs  of  the  action  shall  at  the  instance  of  any 
party,  or  may  without  any  request,  inquire  into  any  unnecessary 
prolixity,  and  order  the  costs  occasioned  by  such  prolixity  to  be 
borne  by  the  party  chargeable  with  the  same. 

3.  A  defendant  in  an  action  may  set  off,  or  set  up,  by  way  of 
counter-claim  against  the  claims  of  the  plaintiff,  any  right  or  claim, 
whether  such  set-off  or  counter-claim  sound  in  damages  or  not,  and 
such  set-off  or  counter-claim  shall  have  the  same  effect  as  a  cross 
action,  so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in 
the  same  action,  both  on  the  original  and  on  the  cross  claim.  But 
the  Court  or  a  judge  may,  on  the  application  of  the  plaintiff  before 
trial,  if  in  the  opinion  of  the  Court  or  judge  such  set-off  or  counter- 
claim cannot  be  conveniently  disposed  of  in  the  pending  action,  or 
ought  not  to  be  allowed,  refuse  permission  to  the  defendant  to  avail 
himself  thereof. 

4.  Every  pleading  shall  contain,  and  contain  only,  a  state- 
ment IN  A  SUMMARY  FORM  OF  THE  MATERIAL  FACTS   ON   WHICH   THE 

PARTY  PLEADING  RELIES  FOR  HIS  CLAIM  OR  DEFENCE,  AS  THE  CASE  MAY 
BE,  BUT  NOT  THE  EVIDENCE  BY  WHICH  THEY  ARE  TO  BE  PROVED,  and 
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shall,  when  necessary,  "be  divided  into  paragraphs,  numbered  con- 
secutively. Dates,  sums,  and  numbers  shall  be  expressed  in  figures, 
and  not  in  words.  Signature  of  counsel  shall  not  be  necessary; 
but  where  pleadings  have  been  settled  by  counsel  or  a  special 
pleader,  they  shall  be  signed  by  him,  and  if  not  so  settled  they 
shall  be  signed  by  the  solicitor  or  by  the  party  if  he  sues  or  defends 
in  person. 

5.  The  Forms  in  Appendices  C,  D,  and  E,  when  applicable,  and 
where  they  are  not  applicable  forms  of  the  like  character,  as  near 
as  may  be,  shall  be  used  for  all  pleadings,  and  where  such  forms 
are  applicable  and  sufficient,  any  longer  forms  shall  be  deemed 
prolix,  and  the  costs  occasioned  by  such  prolixity  shall  be  disallowed 
to  or  borne  by  the  party  so  using  the  same,  as  the  case  may  be. 

6.  In  all  cases  in  which  the  party  pleading  relies  on  any  mis- 
representation, fraud,  breach  of  trust,  wilful  default,  or  undue 
influence,  and  in  all  other  cases  in  which  particulars  may  be 
necessary  beyond  such  as  are  exemplified  in  the  forms  aforesaid, 
particulars  (with  dates  and  items  if  necessary)  shall  be  stated  in 
the  pleading ;  provided  that,  if  the  particulars  be  of  debt,  expenses, 
or  damages,  and  exceed  three  folios,  the  fact  must  be  so  stated, 
with  a  reference  to  full  particulars  already  delivered  or  to  be 
delivered  with  the  pleading. 

7.  A  further  and  better  statement  of  the  nature  of  the  claim  or 
defence,  or  further  and  better  particulars  of  any  matter  stated  in 
any  pleading,  notice,  or  written  proceeding  requiring  particulars, 
may  in  all  cases  be  ordered,  upon  such  terms,  as  to  costs  and 
otherwise,  as  may  be  just. 

8.  The  party  at  whose  instance  particulars  have  been  delivered 
under  a  judge's  order  shall,  unless  the  order  otherwise  provides, 
have  the  same  length  of  time  for  pleading  after  the  delivery  of  the 
particulars  that  he  had  at  the  return  of  the  summons.  Save  as  in 
this  Rule  provided,  an  order  for  particulars  shall  not,  unless  the 
order  otherwise  provides,  operate  as  a  stay  of  proceedings,  or  give 
any  extension  of  time. 

9.  Every  pleading  which  shall  contain  less  than  ten  folios  (every 
figure  being  counted  as  one  word)  may  be  either  printed  or  written, 
or  partly  printed  and  partly  written,  and  every  other  pleading,  not 
being  a  petition  or  summons,  shall  be  printed. 

10.  Every  pleading  or  other  document  required  to  be  delivered 
to  a  parly  or  between  parties,  shall  be  delivered  in  the  manner  now 
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in  use  to  the  solicitor  of  every  party  who  appears  by  a  solicitor,  or 
to  the  party  if  he  does  not  appear  by  a  solicitor,  but  if  no  appearance 
has  been  entered  for  any  party,  then  such  pleading  or  document 
shall  be  delivered  by  being  filed  with  the  proper  officer. 

11.  Every  pleading  shall  be  delivered  between  parties,  and  shall 
be  marked  on  the  face  with  the  date  of  the  day  on  which  it  is 
delivered,  the  reference  to  the  letter  and  number  of  the  action, 
the  Division  to  which  the  judge  (if  any)  to  whom  the  action  is 
assigned  belongs,  the  title  of  the  action,  and  the  description  of  the 
pleading,  and  shall  be  indorsed  with  the  name  and  place  of  business 
of  the  solicitor  and  agent,  if  any,  delivering  the  same,  or  the  name 
and  address  of  the  party  delivering  the  same  if  he  does  not  act  by  a 
solicitor. 

13.  Every  allegation  op  fact  in  any  pleading,  not  being  a 
petition  or  summons,  if  not  denied  specifically  or  by  necessary 

IMPLICATION,  OR  STATED  TO  BE  NOT  ADMITTED  IN  THE  PLEADING  OF  THE 
OPPOSITE  PARTY,  SHALL  BE  TAKEN  TO  BE  ADMITTED,  except  as  against 

an  infant,  lunatic,  or  person  of  unsound  mind  not  so  found  by 
inquisition. 

14.  Any  condition  precedent,  the  performance  or  occurrence  of 
which  is  intended  to  be  contested,  shall  be  distinctly  specified  in  his 
pleading  by  the  plaintiff  or  defendant  (as  the  case  may  be) ;  and, 
subject  thereto,  an  averment  of  the  performance  or  occurrence  of 
all  conditions  precedent  necessary  for  the  case  of  the  plaintiff  or 
defendant  shall  be  implied  in  his  pleading. 

15.  The  defendant  or  plaintiff  (as  the  case  may  be)  must 
raise  by  his  pleading  all  matters  which  show  the  action  or 
counter-  claim  not  to  be  maintainable,  or  that  the  transaction 
18  either  void  or  voidable  in  point  of  law,  and  all  such  grounds 
of  defence  or  reply,  as  the  case  may  be,  as  if  not  raised  would 
be  likely  to  take  the  opposite  party  by  surprise,  or  would  raise 
issues  of  fact  not  arising  out  of  the  preceding  pleadings,  as,  for 
instance,  fraud,  Statute  of  Limitations,  release,  payment,  perform- 
ance, facts  showing  illegality  either  by  statute  or  common  law,  or 
Statute  of  Frauds. 

16.  No  pleading,  not  being  a  petition  or  summons,  shall,  except 
by  way  of  amendment,  raise  any  new  ground  of  claim  or  contain 
any  allegation  of  fact  inconsistent  with  the  previous  pleadings  of 
the  party  pleading  the  same. 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his  statement  of 
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defence  to  deny  generally  the  grounds  alleged  by  the  statement  of 
claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally  the  grounds 
alleged  in  a  defence  by  way  of  counter-claim,  but  each  party  must 

DEAL  SPECIFICALLY  WITH  EACH  ALLEGATION  OF  FACT  OF  WHICH  HE  DOES 

not  admit  the  truth,  except  damages. 

18.  Subject  to  the  last  preceding  Bule,  the  plaintiff  by  his  reply 
may  join  issue  upon  the  defence,  and  each  party  in  his  pleading 
(if  any),  subsequent  to  reply,  may  join  issue  upon  the  previous 
pleading.  Such  joinder  of  issue  shall  operate  as  a  denial  of  every 
material  allegation  of  facts  in  the  pleading  upon  which  issue  is 
joined,  but  it  may  except  any  facts  which  the  party  may  be  willing 
to  admit,  and  shall  then  operate  as  a  denial  of  the  facts  not  so 
admitted. 

19.  When  a  party  in  any  pleading  denies  an  allegation  of  fact  in 
the  previous  pleading  of  the  opposite  party,  he  must  not  do  so 

EVASIVELY,    BUT    ANSWER  THE   POINT   OF    SUBSTANCE.      Thus,    if  it   be 

alleged  that  he  received  a  certain  sum  of  money,  it  shall  not  be 
sufficient  to  deny  that  he  received  that  particular  amount,  but  he 
must  deny  that  he  received  that  sum  or  any  part  thereof,  or  else 
set  out  how  much  he  received.  And  if  an  allegation  is  made  with 
divers  circumstances,  it  shall  not  be  sufficient  to  deny  it  along  with 
those  circumstances. 

20.  When  a  contract,  promise,  or  agreement  is  alleged  in  any 
pleading,  a  bare  denial  of  the  same  by  the  opposite  party  shall  be 
construed  only  as  a  denial  in  fact  of  the  express  contract,  promise, 
or  agreement  alleged,  or  of  the  matters  of  fact  from  which  the 
same  may  be  implied  by  law,  and  not  as  a  denial  of  the  legality  or 
sufficiency  in  law  of  such  contract,  promise,  or  agreement,  whether 
with  reference  to  the  Statute  of  Frauds  or  otherwise. 

21.  Wherever  the  contents  of  any  document  are  material,  it  shall 
be  sufficient  in  any  pleading  to  state  the  effect  thereof  as  briefly  as 
possible,  without  setting  out  the  whole  or  any  part  thereof,  unless 
the  precise  words  of  the  document  or  any  part  thereof  are  material. 

22.  Wherever  it  is  material  to  allege  malice,  fraudulent  intention, 
knowledge,  or  other  condition  of  the  mind  of  any  person,  it  shall 
be  sufficient  to  allege  the  same  as  a  fact  without  setting  out  the 
circumstances  from  which  the  same  is  to  be  inferred. 

23.  Wherever  it  is  material  to  allege  notice  to  any  person  of 
any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege  such 
notice  as  a  fact,  unless  the  form  or  the  precise  terms  of  such  notice, 
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or  the  circumstances  from  which,  such  notice  is  to  be  inferred,  be 
material. 

24.  Whenever  any  contract  or  any  relation  between  any  persons 
is  to  be  implied  from  a  series  of  letters  or  conversations,  or  other- 
wise from  a  number  of  circumstances,  it  shall  be  sufficient  to  allege 
such  contract  or  relation  as  a  fact,  and  to  refer  generally  to  such 
letters,  conversations,  or  circumstances  without  setting  them  out  in 
detail.  And  if  in  such  case  the  person  so  pleading  desires  to  rely 
in  the  alternative  upon  more  contracts  or  relations  than  one  as  to 
be  implied  from  such  circumstances,  he  may  state  the  same  in  the 
alternative. 

25.  Neither  pabty  need  in  any  pleading  allege  any  matter  of 
fact  which  the  law  presumes  in  his  favour,  or  a8  to  which  the 
burden  of  proof  lies  upon  the  other  SIDE,  unless  the  same  has 
first  been  specifically  denied:  (e.g.,  consideration  for  a  bill  of 
exchange,  where  the  plaintiff  sues  only  on  the  bill,  and  not  for  the 
consideration  as  a  substantive  ground  of  claim). 

26.  No  technical  objection  shall  be  raised  to  any  pleading  on  the 
ground  of  any  alleged  want  of  form. 

27.  The  Court  or  a  judge  may  at  any  stage  of  the  proceedings 
order  to  be  struck  out  or  amended  any  matter  in  any  indorsement 
or  pleading  which  may  be  unnecessary  or  scandalous  or  which  may 
tend  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action ; 
and  may,  in  any  such  case,  if  they  or  he  shall  think  fit,  order  the 
costs  of  the  application  to  be  paid  as  between  solicitor  and  client. 

Order  XX. 

STATEMENT  OF  CLAIM. 

1.  The  delivery  of  statements  of  claim  shall  be  regulated  as 
follows: — 

(a)  Where  the  writ  is  specially  indorsed  under  Order  HI.  rule  6, 
no  further  statement  of  claim  shall  be  delivered,  but  the 
indorsement  on  the  writ  shall  be  deemed  to  be  the  state- 
ment of  claim : 

(6)  Subject  to  the  provisions  of  Order  XIII.  rule  12,  as  to  filing 
a  statement  of  claim  when  there  is  no  appearance,  no 
statement  of  claim  need  be  delivered  unless  the  defendant 
at  the  time  of  entering  appearance,  or  within  eight  days 
thereafter,  gives  notice  in  writing  to  the  plaintiff  or  his 
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solicitor  that  lie  requires  a  statement  of  claim  to  be 
delivered : 

(c)  If  no  statement  of  claim  has  been  delivered  and  the  defendant 

gives  notice  requiring  the  delivery  of  a  statement  of  claim, 
the  plaintiff  shall,  unless  otherwise  ordered  by  the  Court 
or  a  judge,  deliver  it  within  five  weeks  from  the  time  of 
the  plaintiff  receiving  such  notice : 

(d)  The  plaintiff  may  (except  as  in  (a)  mentioned)  deliver  a 

statement  of  claim,  either  with  the  writ  of  summons  or 
notice  in  lieu  of  writ  of  summons,  or  at  any  time  after- 
wards either  before  or  after  appearance,  notwithstanding1 
that  the  defendant  may  have  appeared  and  not  required 
the  delivery  of  a  statement  of  claim  :  Provided  that  in  no 
case  where  a  defendant  has  appeared  shall  a  statement  be 
delivered  more  than  six  weeks  after  the  appearance  has 
been  entered  unless  otherwise  ordered  by  the  Court  or  a 
judge : 

(e)  Where  the  plaintiff  delivers  a  statement  of  claim  without 

being  required  to  do  so,  or  the  defendant  unnecessarily 
requires  such  statement,  the  Court  or  a  judge  may  make 
such  order  as  to  the  costs  occasioned  thereby  as  shall  be 
just,  if  it  appears  that  the  delivery  of  a  statement  of  claim 
was  unnecessary  or  improper. 

4.  Whenever  a  statement  of  claim  is  delivered  the  plaintiff  may 
therein  alter,  modify,  or  extend  his  claim  without  any  amendment 
of  the  indorsement  of  the  writ. 

5.  The  statement  of  claim  must  in  all  cases  in  which  it  is  pro- 
posed that  the  trial  should  be  elsewhere  than  in  Middlesex,  show 
the  proposed  place  of  trial. 

6.  Every  statement  of  claim  shall  state  specifically  the  relief 
which  the  plaintiff  claims,  either  simply  or  in  the  alternative,  and 
it  shall  not  be  necessary  to  ask  for  general  or  other  relief,  which 
may  always  be  given,  as  the  Court  or  a  judge  may  think  just,  to 
the  same  extent  as  if  it  had  been  asked  for.  And  the  same  rule 
shall  apply  to  any  counter-claim  made,  or  relief  claimed  by  the 
defendant,  in  his  defence. 

7.  Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct 
claims  or  causes  of  complaint  founded  upon  separate  and  distinct 
grounds,  they  shall  be  stated,  as  far  as  may  be,  separately  and 
distinctly.    And  the  same  rule  shall  apply  where  the  defendant 
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relies  upon  several  distinct  grounds  of  defence,  set-off,  or  counter- 
claim founded  upon  separate  and  distinct  facts. 

8.  In  every  case  in  which  the  cause  of  action  is  a  stated  or  settled 
account,  the  same  shall  be  alleged  with  particulars,  but  in  every 
case  in  which  a  statement  of  account  is  relied  on  by  way  of  evidence 
or  admission  of  any  other  cause  of  action  which  is  pleaded,  the  same 
shall  not  be  alleged  in  the  pleadings. 

Obdeb  XXI. 

DEFENCE  AND  OOUNTEB-CLAIM. 

1.  In  actions  for  a  debt  or  liquidated  demand  in  money  com- 
prised in  Order  III.  rule  6,  a  mere  denial  of  the  debt  shall  be 
inadmissible. 

2.  In  actions  upon  bills  of  exchange,  promissory  notes,  or 
cheques,  a  defence  in  denial  must  deny  some  matter  of  fact ; 
e.g.,  the  drawing,  making,  indorsing,  accepting,  presenting,  or 
notice  of  dishonour  of  the  bill  or  note. 

3.  In  actions  comprised  in  Order  III.  rule  6,  classes  (A.)  and 
(B.),  a  defence  in  denial  must  deny  such  matters  of  fact,  from 
which  the  liability  of  the  defendant  is  alleged  to  arise,  as  are  dis- 
puted ;  e.g.,  in  actions  for  goods  bargained  and  sold  or  sold  and 
delivered,  the  defence  must  deny  the  order  or  contract,  the  delivery, 
or  the  amount  claimed ;  in  an  action  for  money  had  and  received, 
it  must  deny  the  receipt  of  the  money,  or  the  existence  of  those 
facts  which  are  alleged  to  make  such  receipt  by  the  defendant  a 
receipt  to  the  use  of  the  plaintiff. 

4.  No  denial  or  defence  shall  be  necessary  as  to  damages  claimed 
or  their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all 
oases,  unless  expressly  admitted. 

5.  If  either  party  wishes  to  deny  the  right  of  any  other  party  to 
claim  as  executor,  or  as  trustee,  whether  in  bankruptcy  or  otherwise, 
or  in  any  representative  or  other  alleged  capacity,  or  the  alleged 
constitution  of  any  partnership  firm,  he  shall  deny  the  same 
specifically. 

6.  Where  a  statement  of  claim  is  delivered  to  a  defendant  he 
shall  deliver  his  defence  within  ten  days  from  the  delivery  of  the 
statement  of  claim,  or  from  the  time  limited  for  appearance,  which- 
ever shall  be  last,  unless  such  time  is  extended  by  the  Court  or  a 
judge. 
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7.  A  defendant  who  has  appeared  in  an  action,  and  who  has 
neither  received  nor  required  the  delivery  of  a  statement  of  claim, 
must  deliver  his  defence  (if  any)  at  any  time  within  ten  days  after 
his  appearance,  unless  such  time  is  extended  by  the  Court  or  a 
judge. 

8.  Where  leave  has  been  given  to  a  defendant  to  defend  under 
Order  XIV.,  he  shall  deliver  his  defence  (if  any)  within  such  time 
as  shall  be  limited  by  the  order  giving  him  leave  to  defend,  or  if  no 
time  is  thereby  limited,  then  within  eight  days  after  the  order. 

9.  Where  the  Court  or  a  judge  shall  be  of  opinion  that  any 
allegations  of  fact  denied  or  not  admitted  by  the  defence  ought  to 
have  been  admitted,  the  Court  or  judge  may  make  such  order  as 
shall  be  just  with  respect  to  any  extra  costs  occasioned  by  their 
having  been  denied  or  not  admitted. 

10.  Where  any  defendant  seeks  to  rely  upon  any  grounds  as 
supporting  a  right  of  counter-claim,  he  shall,  in  his  statement  of 
defence,  state  specifically  that  he  does  so  by  way  of  counter-claim. 

11.  Where  a  defendant  by  his  defence  sets  up  any  counter-claim 
which  raises  questions  between  himself  and  the  plaintiff  along  with 
any  other  persons,  he  shall  add  to  the  title  of  his  defence  a  further 
title  similar  to  the  title  in  a  statement  of  claim  setting  forth  the 
names  of  all  the  persons  who,  if  such  counter-claim  were  to  be  en- 
forced by  cross  action,  would  be  defendants  to  such  cross  action,  and 
shall  deliver  his  statement  of  defence  to  such  of  them  as  are  parties 
to  the  action  within  the  period  within  which  he  is  required  to  deliver 
it  to  the  plaintiff. 

12.  Where  any  such  person  as  in  the  last  preceding  Eule  men- 
tioned is  not  a  party  to  the  action,  he  shall  be  summoned  to  appear  - 
by  being  served  with  a  copy  of  the  defence,  and  such  service  shall 
be  regulated  by  the  same  rules  as  are  hereinbefore  contained  with 
respect  to  the  service  of  a  writ  of  summons,  and  every  defence  so 
served  shall  be  indorsed  in  the  Form  No.  2  in  Appendix  B.,  or  to 
the  like  effect. 

13.  Any  person  not  a  defendant  to  the  action,  who  is  served  with 
a  defence  and  counter-claim  as  aforesaid,  must  appear  thereto  as  if 
he  had  been  served  with  a  writ  of  summons  to  appear  in  an  action. 

14.  Any  person  named  in  a  defence  as  a  party  to  a  counter-claim 
thereby  made  may  deliver  a  reply  within  the  time  within  which  he 
might  deliver  a  defence  if  it  were  a  statement  of  claim. 

15.  Where  a  defendant  sets  up  a  counter-claim,  if  the  plaintiff 
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or  any  other  person  named  in  manner  aforesaid  as  party  to  such 
counter-claim  contends  that  the  claim  thereby  raised  ought  not  to 
be  disposed  of  by  way  of  counter-claim,  but  in  an  independent 
action,  he  may  at  any  time  before  reply  apply  to  the  Court  or  a 
judge  for  an  order  that  such  counter-claim  may  be  excluded,  and 
the  Court  or  a  judge  may,  on  the  hearing  of  such  application,  make 
such  order  as  shall  be  just. 

16.  If ,  in  any  case  in  which  the  defendant  sets  up  a  counter- 
claim, the  action  of  the  plaintiff  is  stayed,  discontinued,  or  dis- 
missed, the  counter-claim  may  nevertheless  be  proceeded  with. 

17.  Where  in  any  action  a  set-off  or  counter-claim  is  established 
as  a  defence  against  the  plaintiff's  claim,  the  Court  or  a  judge  may, 
if  the  balance  is  in  favour  of  the  defendant,  give  judgment  for  the 
defendant  for  such  balance,  or  may  otherwise  adjudge  to  the  defen- 
dant such  relief  as  he  may  be  entitled  to  upon  the  merits  of  the 
case. 

20.  No  plea  or  defence  shall  be  pleaded  in  abatement. 

21.  No  defendant  in  an  action  for  the  recovery  of  land  who  is  in 
possession  by  himself  or  his  tenant  need  plead  his  title,  unless  his 
defence  depends  on  an  equitable  estate  or  right  or  he  claims  relief 
upon  any  equitable  ground  against  any  right  or  title  asserted  by  the 
plaintiff.  But,  except  in  the  oases  hereinbefore  mentioned,  it  shall 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in  possession, 
and  it  shall  be  taken  to  be  implied  in  such  statement  that  he  denies, 
or  does  not  admit,  the  allegations  of  fact  contained  in  the  plaintiff's 
statement  of  claim.  He  may  nevertheless  rely  upon  any  ground  of 
defence  which  he  can  prove  except  as  hereinbefore  mentioned. 


Obdeb  XXII.  r.  22. 

PAYMENT    INTO    COXJET. 

Where  a  cause  or  matter  is  tried  by  a  judge  with  a  jury  no 
communication  to  the  jury  shall  be  made  until  after  the  verdict  is 
given,  either  of  the  fact  that  money  has  been  paid  into  Court,  or  of 
the  amount  paid  in.  The  jury  shall  be  required  to  find  the  amount 
of  the  debt  or  damages,  as  the  case  may  be,  without  reference  to 
any  payment  into  Court. 
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Okdee  xxni. 

REPLY  AND  SUBSEQUENT  PLEADINGS. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,  in  Admiralty  actions 
within  six  days,  and  in  other  actions  within  twenty-one  days,  after 
the  defence  or  the  last  of  the  defences  shall  have  been  delivered, 
unless  the  time  shall  be  extended  by  the  Court  or  a  judge. 

2.  No  pleading  subsequent  to  reply  other  than  a  joinder  of  issue 
shall  be  pleaded  without  leave  of  the  Court  or  a  judge,  and  then 
shall  be  pleaded  only  upon  such  terms  as  the  Court  or  judge  shall 
think  fit. 

3.  Subject  to  the  last  preceding  Rule,  every  pleading  subsequent 
to  reply  shall  be  delivered  within  four  days  after  the  delivery  of 
the  previous  pleading,  unless  the  time  shall  be  extended  by  the 
Court  or  a  judge. 

4.  Where  a  counter-claim  is  pleaded,  a  reply  thereto  shall  be 
subject  to  the  Rules  applicable  to  statements  of  defence. 

5.  As  soon  as  any  party  has  joined  issue  upon  the  preceding 
pleading  of  the  opposite  party  simply  without  adding  any  further 
or  other  pleading  thereto,  or  has  made  default  as  mentioned  in 
Order  XXVII.  r.  13,  the  pleadings  as  between  such  parties  shall 
be  deemed  to  be  closed. 

6.  No  new  assignment  shall  be  necessary  or  used.  But  every- 
thing which  was  formerly  alleged  by  way  of  new  assignment  may 
hereafter  be  introduced  by  amendment  of  the  statement  of  claim,  or 
by  way  of  reply. 

Obdeb  XXIV. 

MATTERS  ARISING  FENDING  THE  ACTION. 

1.  Any  ground  of  defence  which  has  arisen  after  action  brought, 
but  before  the  defendant  has  delivered  his  statement  of  defence,  and 
before  the  time  limited  for  his  doing  so  has  expired,  may  be  raised 
by  the  defendant  in  his  statement  of  defence,  either  alone  or  together 
with  other  grounds  of  defence.  And  if,  after  a  statement  of  defence 
has  been  delivered,  any  ground  of  defence  arises  to  any  set-off  or 
counter-claim  alleged  therein  by  the  defendant,  it  may  be  raised  by 
the  plaintiff  in  his  reply,  either  alone  or  together  with  any  other 
ground  of  reply. 

2.  Where  any  ground  of  defence  arises  after  the  defendant  has 
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delivered  a  statement  of  defence,  or  after  the  time  limited  for  his 
doing  so  has  expired,  the  defendant  may,  and  where  any  ground  of 
defence  to  any  set-off  or  counter-claim  arises  after  reply,  or  after 
the  time  limited  for  delivering  a  reply,  has  expired,  the  plaintiff 
may,  within  eight  days  after  such  ground  of  defence  has  arisen,  or 
at  any  subsequent  time  by  leave  of  the  Court  or  a  judge,  deliver  a 
further  defence  or  further  reply  as  the  case  may  be,  setting  forth 
the  same. 

3.  Whenever  any  defendant,  in  his  statement  of  defence,  or  in 
any  further  statement  of  defence  as  in  the  last  Rule  mentioned, 
alleges  any  ground  of  defence  which  has  arisen  after  the  commence- 
ment of  the  action,  the  plaintiff  may  deliver  a  confession  of  such 
defence  (which  confession  may  be  in  the  Form  No.  5  in  Appendix  B., 
with  such  variations  as  circumstances  may  require),  and  may  there- 
upon sign  judgment  for  his  costs  up  to  the  time  of  the  pleading  of 
such  defence,  unless  the  Court  or  a  judge  shall,  either  before  or 
after  the  delivery  of  such  confession,  otherwise  order. 

Obdeb  XXV. 

PROCEEDINGS  IN  LIEU  OF  DEMURRER. 

1.  No  demurrer  shall  be  allowed. 

2.  Any  party  shall  be  entitled  to  raise  by  his  pleading  any  point 
of  law,  and  any  point  so  raised  shall  be  disposed  of  by  the  judge 
who  tries  the  cause  at  or  after  the  trial,  provided  that  by  consent  of 
the  parties,  or  by  order  of  the  Court  or  a  judge  on  the  application 
of  either  party,  the  same  may  be  set  down  for  hearing  and  disposed 
of  at  any  time  before  the  trial. 

3.  If,  in  the  opinion  of  the  Court  or  a  judge,  the  decision  of  such 
point  of  law  substantially  disposes  of  the  whole  action,  or  of  any 
distinct  cause  of  action,  ground  of  defence,  set-off,  counter-claim,  or 
reply  therein,  the  Court  or  judge  may  thereupon  dismiss  the  action 
or  make  such  other  order  therein  as  may  be  just. 

4.  The  Court  or  a  judge  may  order  any  pleading  to  be  struck  out, 
on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or 
answer,  and  in  any  such  case,  or  in  case  of  the  action  or  defence 
being  shown  by  the  pleadings  to  be  frivolous  or  vexatious,  the 
Court  or  a  judge  may  order  the  action  to  be  stayed  or  dismissed,  or 
judgment  to  be  entered  accordingly,  as  may  be  just. 

5.  No  action  or  proceeding  shall  be  open  to  objection,  on  the 
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ground  that  a  merely  declaratory  judgment  or  order  is  sought 
thereby,  and  the  Court  may  make  binding  declarations  of  right 
whether  any  consequential  relief  is  or  could  be  claimed,  or  not. 

Oedbe  XXVII.  r.  13. 

DEFAULT    OF    PLEADING. 

If  the  plaintiff  does  not  deliver  a  reply,  or  any  party  does  not 
deliver  any  subsequent  pleading,  within  the  period  allowed  for 
that  purpose,  the  pleadings  shall  be  deemed  to  be  closed  at  the 
expiration  of  that  period,  and  all  the  material  statements  of  fact  in 
the  pleading  last  delivered  shall  be  deemed  to  have  been  denied  and 
put  in  issue. 

Okder  XXX. 

SUMMONS  FOE  DIRECTIONS. 

1. — (a.)  Subject  as  hereinafter  mentioned,  in  every  action  a 
summons  for  directions  shall  be  taken  out  by  the  plaintiff  return- 
able in  not  less  than  four  days. 

(5.)  Such  summons  shall  be  taken  out  after  appearance  and 
before  the  plaintiff  takes  any  fresh  step  in  the  action  other  than 
application  for  an  injunction,  or  for  a  receiver,  or  for  summary 
judgment  under  Order  XIV.,  or  to  enter  judgment  in  default  of 
appearance  under  Order  XXVII.  rule  2. 

(c.)  The  summons  shall  be  in  the  Form  No.  3  (a),  Appendix  K., 
with  such  variations  as  circumstances  may  require,  and  shall  be 
addressed  to  and  served  upon  all  such  parties  to  the  action  as  may 
be  affected  thereby. 

(d.)  This  Rule  shall  not  apply  to  Admiralty  actions  within  the 
meaning  of  section  thirty-four  of  the  Judicature  Act,  1873,  or  to 
actions  coming  under  the  provisions  of  Order  XVTIIa.,  or  to  pro- 
ceedings commenced  by  originating  summons. 

(e.)  "Where  under  Order  XVIIIa.  the  defendant  applies  for  a 
statement  of  claim,  the  judge  may  deal  with  such  application  as 
if  the  plaintiff  had  been  entitled  to  take  out  and  had  taken  out  a 
summons  for  directions.* 

2.  Upon  the  hearing  of  the  summons  the  Court  or  a  judge  shall, 
so  far  as  practicable,  make  such  order  as  may  be  just  with  respect 

•  This  rule  will  come  into  operation  on  October  25th,  1897.  Seethe 
Bules  of  May,  1897. 
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to  all  the  interlocutory  proceedings  to  be  taken  in  the  action  before 
the  trial,  and  as  to  the  costs  thereof,  and  more  particularly  with 
respect  to  the  following  matters : — Pleading,  particulars,  admissions, 
discovery,  interrogatories,  inspection  of  documents,  inspection  of 
real  or  personal  property,  commissions,  examination  of  witnesses, 
place  and  mode  of  trial.  Such  order  shall  be  in  the  Form  No.  4  (a), 
Appendix  K.,  with  such  variations  as  circumstances  may  require. 

3.  No  affidavit  shall  be  made  or  used  on  the  hearing  of  the  said 
summons  except  by  special  order  of  the  Court  or  a  judge. 

4.  On  the  hearing  of  the  summons  any  party  to  whom  the 
summons  is  addressed  shall,  so  far  as  practicable,  apply  for  any 
order  or  directions  as  to  any  interlocutory  matter  or  thing  in  the 
action  which  he  may  desire. 

5.  Any  application  subsequently  to  the  original  summons  for  any 
directions  as  to  any  interlocutory  matter  or  thing  by  any  party  shall 
be  made  under  the  summons  by  two  clear  days'  notice  to  the  other 
party  stating  the  grounds  of  the  application. 

6.  Any  application  by  any  party  which  might  have  been  made 
at  the  hearing  of  the  original  summons  shall,  if  granted  on  any 
subsequent  application,  be  granted  at  the  costs  of  the  party  applying, 
unless  the  Court  or  a  judge  shall  be  of  opinion  that  the  application 
could  not  properly  have  been  made  at  the  hearing  of  the  original 
summons. 

7.  On  the  hearing  of  the  summons,  the  Court  or  a  judge  may 
order  that  evidence  of  any  particular  fact,  to  be  specified  in  the 
order,  shall  be  given  by  statement  on  oath  of  information  and 
belief,  or  by  production  of  documents  or  entries  in  books,  or  by 
copies  of  documents  or  entries  or  otherwise  as  the  Court  or  judge 
may  direct. 

8.  In  any  action  to  which  Rule  1  of  this  Order  applies,  if  the 
plaintiff  does  npt  within  fourteen  days  from  the  entry  of  the 
defendant's  appearance  take  out  a  summons  for  directions  under 
this  Order,  or  for  summary  judgment  under  Order  XIV.,  the  defen* 
dant  shall  be  at  liberty  to  apply  for  an  order  to  dismiss  the  action, 
and  upon  such  application  the  judge  may  either  dismiss  the  action 
on  such  terms  as  may  be  just,  or  may  deal  with  such  application 
in  all  respects  as  if  it  were  a  summons  for  directions  under  this 
Order* 

*  This  Bale  comes  into  operation  on  October  24th,  1897. 
O.  Z 


838  RULES  AFFECTING  PLEADINGS. 

Order  LXT7. 

TIME. 

4.  In  causes  intended  to  be  tried  daring  the  autumn  assizes  at 
any  place  for  which  the  Commission  Day  is  fixed  by  Order  in 
Council  for  a  day  prior  to  the  1st  December,  summonses  maybe 
issued  and  pleadings  may  be  amended,  delivered,  or  filed  in  the 
long  vacation  on  and  after  the  1st  October  in  any  year,  but 
pleadings  shall  not  be  amended,  delivered,  or  filed  during  any  other 
part  of  such  vacation,  unless  by  direction  of  the  Court  or  a  judge. 

5.  Save  as  in  the  last  preceding  rule  mentioned,  the  time  of  the 
long  vacation  in  any  year  shall  not  be  reckoned  in  the  computation 
of  the  times  appointed  or  allowed  by  these  Rules  for  amending, 
delivering,  or  filing  any  pleading  unless  otherwise  directed  by  the 
Court  or  a  judge. 

Order  LXX. 

NON-COMPLIANCE. 

1.  Non-compliance  with  any  of  these  Rules,  or  with  any  rule  of 
practice  for  the  time  being  in  force,  shall  not  render  any  proceedings 
void  unless  the  Court  or  a  judge  shall  so  direct,  but  such  proceedings 
may  be  set  aside  either  wholly  or  in  part  as  irregular,  or  amended, 
or  otherwise  dealt  with  in  such  manner  and  upon  such  terms  as  the 
Court  or  judge  shall  think  fit. 

2.  No  application  to  set  aside  any  proceeding  for  irregularity 
shall  be  allowed  unless  made  within  reasonable  time,  nor  if  the 
party  applying  has  taken  any  fresh  step  after  knowledge  of  the 
irregularity. 

Order  LXXII.  r.  2. 

Where  no  other  provision  is  made  by  the  Acts  or  these  Eules, 
the  present  procedure  and  practice  remain  in  force. 
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91.  IibeL 

92.  Libel. 

93.  Libel.    (Apology  and  Payment  into  Court.) 

94.  Libel.    (Notice  in  mitigation  of  Damages.) 

95.  Beplevin.     (Rent  in  Arrear.) 

96.  Beplevin.    (Cattle  Damage  feasant,) 

97.  Slander. 

98.  Slander.    (Vulgar  Abuse.) 

(iii)  In  an  Action  foe  the  Eecoveey  of  Land. 

99.  Ejectment  of  a  Tenant.    (Defence  and  Counterclaim  to  No.  42.) 

(iv)  Notices  of  Special  Defences  in  Actions  for  Trial 

without  Pleadings. 

100.  Set-off  or  Counterclaim. 

101.  Infancy. 

102.  Coverture. 

103.  Fraud. 

104.  Statute  of  Limitations. 

105.  Bankruptcy  or  Composition. 

V.— REPLIES,  &c. 

106.  Goods  sold  and  delivered.    (Not  equal  to  Sample.) 

107.  Eectification  of  an  Agreement.    (Reply  to  No.  82.) 

108.  Ejectment  of  a  Tenant.     (Reply  to  No.  99.) 

109.  Rejoinder. 

VI.— DISCOVERT. 

110.  Affidavit  as  to  Documents. 

111.  Interrogatories  in  an  Action  for  Dilapidations. 

112.  Interrogatories  in  an  Action  for  Goods  sold  and  delivered. 

113.  Ditto.  (Defendant  an  Agent  only.) 

114.  Interrogatories  in  an  Action  of  Libel. 

115.  Objections  to  answer  Interrogatories. 

VH.— ADVICES  ON  EVIDENCE. 

116.  Action  by  the  Assignee  of  a  Debt. 

117.  Fraudulent  Misrepresentation. 

118.  Malicious  Prosecution. 

119.  Seduction. 

120.  Slander. 
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No.  1. 
WRIT 

Indorsed  generally. 

1897.— J.— No.  876. 
In  the  High  Court  of  Justice, 

Queen's  Bench  Division. 

Between  Mary  Jones  ....    Plaintiff, 

and 
Richard  Robinson        .         .    Defendant. 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  Richard 
Robinson  of  50,  Fleet  Street,  in  the  city  of  London.  We  command 
you,  that  within  eight  days  after  the  service  of  this  writ  on  you, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to 
be  entered  for  you  in  an  action  at  the  suit  of  Mary  Jones,  the  wife 
of  Robert  M.  Jones.  And  take  notice  that  in  default  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given 
in  your  absence. 

Witness,  Hakdinge  Stanley,  Baron  Halsbury, 
Lord  High  Chancellor  of  Great  Britain,  the  tenth  day  of 
August  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-seven. 

N.B. — This  writ  is  to  be  served  within  twelve  oalendar  months  from  the  date 
thereof,  or,  if  renewed,  within  six  calendar  months  from  the  date  of  the  last 
renewal,  including  the  day  of  such  date,  and  not  afterwards. 

The  defendant  may  appear  hereto  by  entering  his  appearance  either  personally 
or  by  solicitor,  at  the  Central  Office,  Royal  Courts  of  Justice,  London. 
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The  plaintiff  is  a  married  woman,  suing  in  respect  of  her  separate 
estate. 

The  defendant  is  sued  as  executor  of  the  late  John  Corbould,  and 
also  in  his  own  right. 

The  plaintiff's  claim  is  for  £ ,  balance  of  moneys  received  by 

the  said  John  Corbould  during  his  lifetime,  and  by  the  defendant 
since  his  death,  to  the  use  of  the  plaintiff. 
And  for  an  account. 
And  for  a  receiver. 

This  writ  was  issued  by  F.  W.  Williams  of,  and  whose  address  for  service  is, 
19,   Ludgate  Hill,   London,   E.C.,   solicitor  for  the  said  plaintiff,   who 
resides  at  145,  Belsize  Park  Gardens,  Hampstead,  N.W. 
This  writ  was  served  by  me  at  50,  Fleet  Street,  London,  E.G.,  on  the  defendant 

on  Wednesday,  the  11th  day  of  August,  1897. 
Indorsed  the  11th  day  of  August,  1897. 

(Signed)        W.  Collins, 
(Address)        19,  Ludgate  Hill,  London,  E.C. 

No.  2. 

APPEARANCE. 

(Heading  as  in  Precedent  JVb.  1.) 

Enter  an  appearance  for  Bichard  Robinson  in  this  action. 
Dated  the  19th  day  of  August,  1897. 

(Signed)  Francis  Walter  of   18,  New  Bridge  Street, 

London,  E.C,  whose  address  for  service  is  the  same, 

Solicitor  for  the  defendant. 
The  defendant  requires  a  Statement  of  Claim  to  be  delivered. 


L— INDORSEMENTS  ON  WRIT. 

GENERAL  INDORSEMENTS. 

No.  3. 

False  Imprisonment. 

The  plaintiffs'  claim  is  for  damages  for  the  arrest  and  false  im- 
prisonment by  the  defendant  of  the  plaintiff  S.  J.,  who  is  the  wife 
of  the  plaintiff  H.  J. 
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No.  4. 

Fraud. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misstatements 
contained  in  a  prospectus  issued  by  the  defendant  as  director  of  the 
Gold  Mining  Company,  Limited. 

No.  5. 
Libel. 

The  plaintiff's  claim  is  for  damages  for  a  libel  contained  in 
the Independent  for  Saturday,  November  4th,  1896. 

No.  6. 
Trespass:  Injunction. 

The  plaintiff's  claim  is  for  £ damages  for  the  defendants' 

wrongfully  entering  the  plaintiff's  land,  known  as  Bed  Meadow, 
Whitchurch,  in  the  county  of  Southampton ;  and  for  an  injunction 
restraining  the  defendants,  their  servants,  workmen,  and  agents, 
from  entering  on  the  plaintiff's  said  meadow,  or  from  destroying 
or  otherwise  injuring  the  hedge  or  fence  on  the  east  side  thereof, 
or  from  erecting  or  causing  to  be  erected  a  wooden  or  other  fence 
on  the  said  east  side  thereof,  or  from  in  any  way  interfering  with 
the  plaintiff's  use  and  enjoyment  of  the  said  meadow. 

No.  7. 

Trespass  by  a  Man  since  Dead. 

The  plaintiff's  claim  is  against  the  defendants,  as  executors  of 
C.  D.,  deceased,  for  damages  for  trespasses  upon  the  lands  of  the 
plaintiff  committed  by  the  said  C.  D.  within  six  months  before  his 
death. 

No.  8. 

Recovery  op  Land  and  Arrears  of  Rent. 

The  plaintiff's  claim  is,  as  against  all  the  defendants,  to  recover 
possession  of  No.  34,  High  Street,  Camden  Town,  N.W.,  now  in  the 
occupation  of  the  defendants  A.,  B.,  and  C,  as  sub-tenants  of  the 
defendant  K. ;  and  also,  as  against  the  defendant  IL,  for  £ 
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arrears  of  rent  due  from  him  under  the  lease  of  the  said  premises 
granted  him  by  the  plaintiff,  for  damages  for  breach  of  the  cove- 
nants to  repair  therein,  for  mesne  profits,  and  for  a  receiver  * 


INDORSEMENTS  FOR  TRIAL  WITHOUT  PLEADINGS. 

[Note  that  neither  Order  HE.  r.  2,  nor  Order  XIX.  r.  6,  applies 
to  indorsements  of  this  kind  (ante,  p.  36).  Such  indorsements  are 
not  pleadings.  Yet  they  must  be  more  than  mere  general  indorse- 
ments. If  the  plaintiff  does  not  give  sufficient  details  in  the 
indorsement,  it  is  open  to  the  defendant  to  apply  for  the  delivery 
of  a  Statement  of  Claim,  or  for  particulars,  under  Order  XVIIIa. 
r.  3,  ante,  p.  59.  Hence  it  is  best  for  the  plaintiff  to  voluntarily 
state  in  his  indorsement  all  that  the  defendant  can  reasonably 
require  to  know.  The  place  of  trial  is  apparently  to  be  stated 
subsequently  in  the  "  Notice  of  Trial "  (set  out  ante,  p.  58),  and  not 
on  the  writ.] 

(i)  In  Actions  for  Breach  of  Contract. 

No.  9. 

Apprentice. 

The  plaintiff's  claim  is  against  the  defendant  as  executor  of  J.  8., 
deceased,  for  damages  for  breaches  of  covenant  committed  by  the 
said  J.  8.  in  not  properly  training  and  maintaining  one  X.  Y.  as  his 
apprentice,  in  accordance  with  the  terms  of  an  indenture  dated 
October  3rd,  1896,  and  made  between  the  plaintiff  and  the  said  J.  S. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  10. 
Breach  of  Promise  of  Marriage. 

On  December  27th,  1 896,  the  defendant  verbally  promised  to  marry 
the  plaintiff.  On  August  3rd,  1897,  he  married  another  lady.  And 
the  plaintiff  claims  1,000/.  damages. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

*  If  the  property  is  sublet,  it  is  as  well  to  ask  for  the  appointment  of  a 
receiver.    See  Owatkin  v.  Bird,  62  L.  J.  Q.  B.  263. 
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No.  11. 

Goods  op  Inferior  Quality. 

The  plaintiff's  claim  is  for  60/.  damages  for  the  defendant's  breach 
of  contract.  On  January  2nd,  1897,  the  defendant  agreed  to  sell 
and  deliver  to  the  plaintiff  100  sacks  of  flour  of  the  kind  known 
as  "  seconds  "  at  thirty-five  shillings  a  sack. 

The  defendant  duly  delivered  to  the  plaintiff  100  sacks  in  alleged 
compliance  with  his  agreement.  But  the  flour  in  them  was  not 
"  seconds/9  but  an  inferior  quality  worth  only  twenty-three  shillings 
a  sack. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  12. 

Money  Had  and  Eeceiyed. 

The  plaintiff's  olaimis,  as  executor  of  J.  8.,  deceased,  for  172/.  10*., 
money  received  by  the  defendant  for  the  use  of  J.  S. 
Particulars : — 

1897.  £   s.  d. 
January  3rd — To  amount  of  rents  of  No.  5,  South  Street, 

oollected  by  the  defendant       -         -        -  72  10  0 

February  5th — To  deposit  on  intended  sale  of  Elm  Villa         -  100    0  0 

£172  10    0 

And  for  interest  thereon  at  the  rate  of  5  per  centum  per  annum 
till  payment  or  judgment.* 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


*  The  claim  for  interest  in  this  case,  if  maintainable  at  all,  must  be  so  under 
the  statute  3  &  4  Will.  IV.  o.  42,  s.  28,  which  enables  a  jury,  "  if  they  shall 
think  fit,"  to  award  interest  as  damages.  It  is,  therefore,  unliquidated  in 
amount,  and  cannot  be  specially  indorsed.  The  plaintiff  must  prove  at  the 
trial  that  he  or  his  testator  made  a  written  demand  for  payment  on  the  de- 
fendant, and  at  the  same  time  gave  him  notice  in  writing  that  interest  would 
be  claimed  from  the  date  of  such  demand  until  payment.    See  p.  60. 
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No.  13. 
Money  Paid  by  Deceased. 

The  plaintiff  is  the  executor  of  A.  B.,  deceased;  A.  B.  in  his 

lifetime  became  surety  for  the  defendant  to  one  0.  D. ;  and,  as  such 

surety,  was  compelled  to  pay,  and  on  June  30th,  1894,  did  pay,  the 

sum  of  1,051/.  13«.  4d.}  which  the  defendant  owed  to  the  said  C.  D. 

And  the  plaintiff  claims : — 

(i)  1,051/.  13*.  4d. 

(ii)  Interest  thereon  at  the  rate  of  5  per  cent,  per  annum  from. 
June  30th,  1894,  till  payment  or  judgment. 
If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  14. 
Non-Delivery  of  Goods. 

1.  The  plaintiff's  claim  is  for  150/.  damages  for  the  defendant's 
breach  of  contract  in  not  delivering  to  the  plaintiff  200  tons  of  Scotch 
pig  iron,  which  the  defendant  had  agreed  to  deliver  to  the  plaintiff 
free  on  rail  at  Cardiff  on  or  before  March  15th,  1897. 

2.  The  defendant  has  only  delivered  80  tons  of  the  said  iron,  and 

he  did  not  deliver  that  quantity  till  June  13th,  1897. 

Particulars  of  damage  : — 

£  #.  d. 

Loss  of  profit  on  120  tons  at  £1  per  ton         ...     120  0  0 

Loss  by  delay  on  80  tons  at  7*.  6d.  per  ton    -        -               30  0  0 

150    0    0 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  15. 

Non-repair. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's  breaches 
of  covenant  in  not  repairing  and  in  not  yielding  up  in  proper  repair, 
the  house,  No.  401,  Piccadilly,  W.,  which  the  plaintiff  demised  to 
the  defendant  by  an  indenture  dated  January  8th,  1886,  which 
contains  the  covenants  sued  on. 
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Particulars  of  dilapidations  were  left  at  the  house  for  the  defen- 
dant on  January  14th,  1896;  they  exceed  three  folios. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  16. 
Wrongful  Dismissal. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal.  On 
December  21st,  1896,  the  defendant  engaged  the  plaintiff  as  an 
electrical  engineer  for  one  year  certain,  beginning  January  1st,  1897, 
at  a  salary  of  300/.  per  annum,  payable  quarterly.  On  February  1 9th, 
1897,  he  discharged  the  plaintiff  from  his  employment. 

The  plaintiff  also  claims  salary  at  the  rate  of  300/.  per  annum 
from  January  1st  to  February  19th,  1897. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


(ii)  In  Actions  op  Tort. 
No.  17. 

Ancient  Lights. 

The  plaintiff's  claim  is  for  an  injunction  to  restrain  the  defendant 
from  proceeding  with  the  erection  of  a  wall  in  such  a  way  as  to 
obstruct  the  ancient  lights  of  the  plaintiff's  house,  No.  34,  King 
Street,  Colchester,  in  the  county  of  Essex. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  18. 
Copyright. 

The  plaintiff  claims  damages  for  the  defendant's  infringement  of 
his  copyright  in  a  book  entitled  "Hints  to  Poultry-Fanciers,"  regis- 
tered on  April  12th,  1897. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 
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No.  19. 

Detinue. 

The  plaintiff's  claim  is  for  the  return  of  his  horse,  gig,  and 
harness,  which  the  defendant  hired  of  him  for  the  day  on  April  1st, 
1897,  but  which  he  has  never  returned ; 

Or  for  100/.,  their  value. 

And  for  30/.  damages  for  their  detention. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  20. 
Executor  suing  under  Lord  Campbell's  Act. 

The  plaintiff,  as  executor  of  0.  D.,  deceased,  brings  this  action* 
for  the  benefit  and  on  behalf  of  Eliza,  the  widow,  and  William, 
Margaret,  and  Mary,  the  children  of  C.  D.  [as  the  case  may  be],  who 
have  suffered  damage  from  the  defendants'  negligence  in  carrying 
the  said  0.  D.  by  omnibus,  whereby  the  said  C.  D.  was  killed  in 
Cornhill  on  the  15th  January,  1897. 

And  the  plaintiff  claims  500/.  damages. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  21. 
Malicious  Prosecution. 

The  defendant  maliciously  and  without  reasonable  or  probable 
cause  preferred  a  charge  of  larceny  against  the  plaintiff  before  a 
justice  of  the  peace,  and  caused  the  plaintiff  to  be  sent  for  trial  on 
the  charge  and  imprisoned  thereon,  and  prosecuted  the  plaintiff 
thereon  at  the  Middlesex  Quarter  Sessions,  where  the  plaintiff  was 
acquitted. 

And  the  plaintiff  claims  500/.  damages. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


*  It  ib  submitted  that  an  indorsement  in  the  above  form  is  a  sufficient  com- 
pliance with  sect.  4  of  the  Act,  ante,  p.  163 ;  if,  indeed,  that  section  applies  at 
all  where  there  are  no  pleadings. 
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No.  22. 
Misrepresentation. 

The  plaintiff's  claim  is  for  500/.  damages  for  the  defendant's 
fraudulent  misrepresentation.  The  defendant  induced  the  plaintiff 
to  buy  the  goodwill  and  lease  of  the  George  public-house,  Stepney, 
by  representing  to  the  plaintiff  that  the  takings  of  the  said  public- 
house  were  40/.  a  week,  whereas  in  fact  they  were  much  less,  as  the 
defendant  was  well  aware. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  23. 

Negligence  by  a  Solicitor. 

The  plaintiff's  claim  is  for  6/.  12s.  6d.  damage  caused  to  the 
plaintiff  by  the  defendant's  negligence  in  his  conduct  of  an  action 
brought  by  the  plaintiff  against  one  C.  D.,  in  which  action  the 
plaintiff  had  retained  the  defendant  to  act  as  his  solicitor. 

Particulars. 
The  negligence  consisted  in  the  defendant's  making  an  applica- 
tion under  Order  XI V.  in  the  said  action,  though  the  plaintiff's 
claim  was  for  unliquidated  damages.  The  summons  was  dismissed 
with  costs,  and  the  plaintiff  was  ordered  to  pay,  and  has  paid,  to 
the  said  0.  D.  6/.  12*.  6d.  for  his  taxed  costs  of  the  said  summons. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  24. 

Personal  Injuries. 

The  plaintiff's  claim  is  for  100/.  damages  for  personal  injuries 

sustained  by  him  in  a  collision  near  Box  on  May  9th,  1897,  when 

he  was  travelling  on  the  defendants'  railway  as  a  passenger  from 

London  to  Bristol.     Such  injuries  were  caused  by  the  defendants' 

negligence. 

Particulars  of  Damage.  £    8    # 

Loss  of  16  weeks'  salary  as  olerk  at  21.  per  week         -        -    30    0    0 

Medical  attendance 10  10    0 

Nurse  for  6  weekB    -        -        -        -        -        -        -        -300 

Extra  nourishment  -        -        -        -        -        -        -        -2  10    0 

£46    0    0 

If  the  defendants  appear,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 
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No.  25. 
Seduction. 

The  plaintiff  claims  damages  for  the  defendant's  seduction  of  the 
plaintiff's  servant,  his  daughter  Agnes. 

Particulars. 

June  15th,  1896,  carnal  intercourse.  March  23rd,  1897,  child 
born. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 

No.  26. 
Slander.* 

The  plaintiff  claims  damages  for  slander.  The  defendant  on 
March  5th,  1897,  in  High  Street,  Colchester,  and  in  the  hearing  of 
A.,  B.,  and  C,  spoke  the  following  words  of  the  plaintiff  [set  out 
the  slander]. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


(iii)  In  Actions  for  the  Recovery  op  LAND.f 

No.  27. 
Ejectment  op  Tenant  for  Non-payment  of  Kent. 

The  plaintiff's  claim  is  to  recover  possession  of  the  house  and 
premises  known  as  Nine  Elms,  South  Tottenham,  in  the  county  of 
Middlesex,  which  the  plaintiff  demised  to  the  defendant  by  a  lease, 
dated  June  27th,  1889,  at  a  yearly  rent  of  300/.,  payable  quarterly. 
The  lease  contained  the  usual  covenants  and  a  proviso  for  re-entry. 


*  It  is  only  in  the  very  simplest  cases  of  slander  or  libel  that  a  plaintiff  should 
dispense  with  pleadings.  As  a  rule  there  most  be  some  document  in  which  the 
plaintiff  sets  out  the  words  of  which  he  complains,  and  some  notice  or  pleading 
in  which  the  defendant  informs  the  plaintiff  whether  he  relies  on  privilege  or 
justification. 

t  From  1852  to  1875  there  were  no  pleadings  in  ejectment. 
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The  defendant  has  not  paid  the  rent  which  accrued  due  either  at 
Michaelmas  or  at  Christmas,  1896. 

And  for  150/.  arrears  of  rent. 

And  for  mesne  profits  from  Christmas,  1896,  till  judgment. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


No.  28. 
Ejectment  of  Tenant  fob  Non-repair. 

The  plaintiff's  claim  is  to  recover  possession  of  a  house  known  as 
No.  45,  Gaisford  Street,  Kentish  Town,  N.W.,  which  the  plaintiff 
demised  to  the  defendant  for  a  term  of  twenty-one  years  by  a  lease 
dated  May  3rd,  1891,  which  contained  the  repairing  covenants  usual 
in  leases  for  such  a  term,  and  a  proviso  for  re-entry  on  breach. 
The  defendant  has  broken  all  the  said  covenants.* 

The  defendant  also  claims  £ damages. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


No.  29. 
Heir  v.  Trespasser. 

The  plaintiff's  claim  is  to  recover  possession  of  the  farm  and 
premises  known  as  Highfield,  situate  in  the  parish  of  White 
Lackington,  in  the  county  of  Somerset,  of  which  John  Jones  was 
seised  in  fee  at  the  date  of  his  death  (November  23rd,  1896).  The 
plaintiff  is  his  eldest  son  and  heir. 

And  for  mesne  profits  from  November  23rd,  1896,  at  the  rate  of 
200/.  a  year. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


*  It  ia  not  necessary  to  aver  that  sect.  14  of  the  Conveyancing  Act,  1881,  has 
been  complied  with  (see  ante,  p.  80).  It  will  be  for  the  defendant  to  plead  that 
section  if  he  thinks  that  it  affords  him  a  defence. 

O.  A  A 
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No.  30. 
Eeversioner  v.  Persons  claiming  under  a  Tenant  for  Life. 

The  plaintiff's  claim  is  to  recover  possession  of  the  house  known 
as  182,  Piccadilly,  W.,  of  which  the  Eev.  John  Roberts  was  seised 
in  fee  at  the  date  of  his  death  (April  17th,  1867).  By  his  will 
dated  February  3rd,  1 863,  he  devised  the  said  house  to  his  daughter 
Anne  Roberts,  for  life,  with  remainder  to  the  plaintiff  in  fee.  Anne 
Roberts  died  on  October  3rd,  1896. 

And  for  mesne  profits. 

And  for  an  injunction.* 

If  the  defendants  appear,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


(iv)  In  the  Chancery  Division. 

No.  31. 

Priokity  of  Mortgagees,  t 

By  deed  dated  October  17th,  1890,  certain  property  therein 
specified  was  mortgaged  by  the  defendant  A.  B.  to  one  J.  S.  By 
deed  dated  January  13th,  1893,  J.  S.  transferred  the  said  security 
to  the  plaintiff.  The  defendant  E.  F.  claims  to  be  mortgagee  of 
the  said  property  in  priority  to  the  plaintiff.  The  defendant  GK  H. 
claims  to  be  mortgagee  thereof  in  priority  both  to  the  plaintiff  and 
to  the  defendant  E.  F. 
The  plaintiff  claims — 

(i)  A  -declaration  that  he  is  first  mortgagee  of  the  said  property 

in  priority  to  the  defendants  E.  F.  and  Gh  H. 
(ii)  Foreclosure  or  sale  of  the  said  property, 
(iii)  A  receiver. 
If  the  defendants  appear,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


*  As  to  a  claim  for  an  injunction  in  an  action  for  recovery  of  land,  see  Head 
v.  Wotton,  (1893)  2  Ch.  171 ;  62  L.  J.  Ch.  481 ;  41  W.  R.  556. 

t  A  question  of  priority  will  not  be  dealt  with  on  an  originating  summons 
{In  re  Giles,  43  Ch.  D.  391  ;  59  L.  J.  Ch.  226 ;  38  W.  R.  273  ;  62  L.  T.  376)  ; 
hence  it  is  necessary  to  issue  a  writ,  even  in  a  simple  case  like  that  above. 
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No.  32. 
Specific  Perfobmance. 

The  plaintiff's  claim  is  for  specific  performance  of  an  agreement 
for  the  sale  by  the  defendant  to  the  plaintiff  of  the  freehold  here- 
ditament known  as  Low  Gill,  Bredbury,  near  Stockport,  in  the 
county  of  Cheshire.  Such  agreement  is  contained  in  three  letters 
passing  between  the  plaintiff  and  the  defendant,  and  dated  respec- 
tively October  27th,  29th,  and  30th,  1896. 

And  for  mesne  profits  from  January  1st,  1897,  the  date  fixed  for 
completion,  till  possession  be  given  to  the  plaintiff. 

Or  in  the  alternative  for  damages. 

If  the  defendant  appears,  the  plaintiff  intends  to  proceed  to  trial 
without  pleadings. 


INDOESEMENTS  FOE  AN  ACCOUNT. 
(Order  m.  r.  8.) 

No.  33. 

Claim  by  an  Executor. 

The  plaintiff's  claim  is,  as  executor  of  A.  B.,  deceased,  for  an 

account  of  all  moneys  received  and  paid  by  the  defendant  as  the 

agent  of  A.  £. 

Particulars. 

1.  On  December  1st,  1892,  A.  B.  employed  the  defendant  to 
collect  the  rents  of  his  property,  known  as  Beaconsfield  Terrace, 
Walthamstow. 

2.  The  defendant  collected  the  said  rents  from  December  1st, 
1892,  till  April  19th,  1897 ;  he  paid  over  to  A.  B.  certain  moneys 
as  and  for  the  rents  of  the  said  property  up  to  December  31st,  1895. 
He  has  made  no  payment  since  either  to  A.  B.  or  to  the  plaintiff. 

3.  A.  B.  died  on  June  13th,  1896,  having  by  his  last  will,  dated 
March  5th,  1896,  appointed  the  plaintiff  his  executor.  Tet  the 
defendant  has  refused  to  make  any  payment  or  render  any  account 
to  the  plaintiff. 

A  a2 
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No.  34. 

Claim  against  an  Agent. 

The  plaintiffs'  claim  is  for  932/.,  moneys  had  and  received  by 
the  defendant  as  the  plaintiffs'  agent,  on  their  behalf,  and  for  their 
use ;  and  also  for  an  account  of  all  moneys  had  and  received  by  the 
defendant  as  such  agent,  and  for  payment  of  the  amount  found  due 
on  taking  such  account. 

No.  35. 

Mutual  Dealings. 

The  plaintiff's  claim  is,  as  trustee  in  bankruptcy  of  one  James 
Smith,  for  640/.  1*.  10£</.,  money  payable  by  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered  by  the  said  J.  S.  to  the  defen- 
dant, and  for  money  received  by  the  defendant  to  the  use  of  the 
said  J.  S.,  and  for  an  account  of  all  mutual  dealings  between  the 
defendant  and  the  said  J.  S.  from  May  3rd,  1887,  up  to  the  present 
time,  and  of  all  moneys  received  by  the  defendant  from  the  said 
J.  S.  between  those  dates ;  and  that  the  defendant  may  be  ordered 
to  pay  to  the  plaintiff  the  amount  found  due  to  him  on  taking  such 
account. 

[See  ante,  p.  60,  and  Precedents,  Nos.  12,  45.] 


SPECIAL  INDOESEMENTS. 

{Being  Statements  of  Claim  to  be  indorsed  on  writ  under 

Order  III.  r.  6.) 

No.  36. 
Bill  of  Exchange. 

[In  the  case  of  any  negotiable  instrument,  it  is  best  to  follow  the 
form  approved  by  the  Court  of  Appeal  in  Lawrence  8f  Sons  v. 
Willcocks,  (1892)  1  Q.  B.  696;  61  L.  J.  Q.  B.  519;  40  W.  E.  419; 
66  L.  T.  511,  which  is  as  follows : — ] 

"  The  plaintiffs'  claim  is  20/.  17*.  Sd.  principal,  noting,  and  inte- 
rest on  the  defendant's  dishonoured  acceptance. 
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Particulars. 
1891.  £   «.    d. 

November  21st — To  amount  of  bill  of  exchange,  dated  June  18th, 

1891,  due  this  day,  accepted  by  the  defendant 
in  favour  of  Chudleigh  Brothers,  and  by  them 
indorsed  to  the  plaintiffs  for  full  value  and 
consideration     -        -        -        -        -        -20  10    0 

To  noting  and  interest  thereon  to  date    -  0    7    8 

Total        -        -        -  £20  17    8 

The  plaintiffs  also  claim  interest  on  20/.  10*.  of  the  above  stun  at 
51.  per  cent,  from  date  hereof  until  payment. 
Place  of  trial, ." 


No.  37. 

Goods  Sold  and  Delivered— Account  stated. 

The  plaintiff's  claim  is  for  62/.  15*.  2d.,  balance  of  the  price  of 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant. 

Particulars.  £   8t   ^ 

1895— December  31st — Butcher's  meat  supplied  to  this  date       -    66  12    8 
1896 — January  1st  to  March  31st — Butcher's  meat   supplied 

between  these  dates   -        -        -        -        -        -        -15  13    0 


Cr.  71     5    8 

1896— March  3 1st— By  cash 8  10    6 

Balance  due        ...  £62  15    2 

The  plaintiff  will  also  seek  to  recover  the  same  amount  as  money 

payable  by  the  defendant  to  the  plaintiff  on  an  account  stated 

between  them. 

Particulars.  £   ^   ^ 

1896 — May  15th — Balance  found  to  be  due  on  an  account  stated 

in  writing  by  the  plaintiff  and  verbally  agreed 
by  the  defendant  to  be  correct  this  day        -    62  15    2 

Place  of  trial,  Bristol. 

No.  38. 

Guarantee. 

[For  a  precedent  of  a  special  indorsement  in  an  action  on  a 
guarantee,  see  ante,  pp.  125,  126.] 
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No.  39. 

Work  and  Labour  done. 

The  plaintiffs'  claim  is  for  313/.  3*.  lie?.,  balance  of  an  account 
for  services  rendered  and  work  done  by  the  plaintiffs  as  advertising 
agents  and  contractors  for  advertisements,  in  printing,  posting,  and 
advertising  for  the  defendants,  and  also  for  moneys  paid  by  the 
plaintiffs  for  the  defendants  at  their  request ;  of  which  full  parti- 
culars have  been  delivered  exceeding  three  folios  in  length. 

Particulars. 

1896— April  17th  to  September  30th— To  aooount  rendered 

Cr. 
1897 — May  5th — By  cheque  on  aooount    - 

July  3rd — Goods  shipped  to  plaintiffs'     £    s.    d, 
order  at  Ostend  -        -  116    0    0 

£    s.    d. 
Less  10  per  cent,  discount     -  11  12    0 

Freight  and  duty  -        -  12  17    0      24    9    0    91  11     0    95  16    0 


£ 

*. 

d. 

- 

408 

19 

11 

£ 

*. 

d. 

4 

5 

0 

£313    3  11 


Place  of  trial, 


No.  40. 

On  a  Trust.* 

The  plaintiffs'  claim  is,  as  the  present  trustees  of  a  trust  legacy 
of  2,750/.,  bequeathed  by  the  will  of  John  Brogden,  deceased,  to 
the  defendants  and  one  Samuel  Budgett  upon  trust  in  favour  of 
the  testator's  daughter  Mary  Jane  Billing  and  her  children,  to 
have  the  legacy,  which  has  remained  unpaid  by  reason  of  a  breach, 
of  trust  on  the  part  of  the  defendants  and  which  is  now  due  from 
them  upon  a  trust,  paid  by  the  defendants,  together  with  interest 
thereon  from  the  12th  day  of  April,  1885,  [payment  of  such  interest 


*  See  Hamilton  v.  Brogden,  60  L.  J.  Ch.  88.  I  have  inserted  the  words  in 
brackets.  In  the  case  before  North,  J.,  they  were  only  in  the  affidavit,  which, 
strictly,  is  insufficient.  (The  Gold  Ores  Reduction  Co.,  Limited  v.  Parr,  (1892) 
2  Q.  B.  14  ;  61  L.  J.  Q.  B.  622 ;  40  W.  R.  626 ;  66  L.  T.  687.)  Moreover,  the 
indorsement  continued  as  follows: — "The  plaintiffs  also  claim  interest  on  2,760/. 
at  the  rate  of  four  per  cent,  per  annum  from  the  date  of  the  writ  until  payment 
or  judgment."  But,  as  stated  ante,  p.  49,  I  doubt  whether  the  presence  of 
these  words  would  not  vitiate  the  special  indorsement. 
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being  directed  by  the  testator  in  his  will  at  the  rate  of  four  per  cent, 
per  annum].  The  defendants  have  admitted  that  assets  have  come 
to  their  hands  sufficient  to  answer  the  said  legacy  and  interest. 

Particulars. 

1886 — April  12 — Principal  of  legacy  ------ 

1890— March  18— Interest  thereon  from  12th  April,  1885,  to  this 
day  at  four  per  cent,  less  income  tax     • 


Place  of  trial, 


£         8. 

d. 

2,750    0 

0 

526  12 

9 

£3,276  12 

9 

[Other  forms  applicable  to  cases  under  heads  A.,  B.,  0.,  D.,  and 
E.,  of  Order  HE.  r.  6,  are  given  in  R.  S.  C,  Appendix  C,  sect.  IV. 
Forms  applicable  to  cases  under  head  F.,  are  given  in  sect.  Vll. 
of  the  same  Appendix.  But  it  must  be  remembered  that  Order  III. 
r.  6,  is  confined  to  clear  and  simple  cases  where  the  relation  of  land- 
lord and  tenant  is  undisputed,  e.g.,  where  the  defendant  has  paid 
rent  to  the  plaintiff,  or  has  otherwise  estopped  himself  from  denying 
the  plaintiff's  title.  (  Casey  v.  Hellyer,  17  Q.  B.  D.  97 ;  55  L.  J.  Q.  B. 
207.)] 

No.  41. 

Statement  of  Claim  to  be  indorsed  on  Writ  in  an  Action 
for  the  eecovery  of  land  where  the  term  has  expired. 

(a)  Where  there  is  an  Agreement  in  Writing. 

The  plaintiff's  claim  is  to  recover  possession  of  two  fields  situate 
at  Waxham,  in  the  parish  and  manor  of  Horsey,  in  the  county  of 
Norfolk,  numbered  491  and  492  in  the  Tithe  Apportionment  Map, 
which  were  demised  by  the  plaintiff  to  the  defendant  by  an  agree- 
ment in  writing  bearing  date  September  17th,  1890,  for  a  term 
which  expired  on  September  29th,  1897. 

The  plaintiff  also  claims  mesne  profits  from  September  29th,  1897, 
till  possession  of  the  said  fields  is  delivered  up  to  him.* 

Place  of  trial  . 


*  The  plaintiff  is  entitled  to  have  the  mesne  profits  in  this  action  calculated 
up  to  the  date  of  his  obtaining  possession  of  the  land.  (Southport  Tramway* 
Co.  v.  Qandy,  (1897)  2  Q.  B.  66 ;  66  L.  J.  Q.  B.  532 ;  76  L.  T.  816.) 
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No.  42. 
(b)  Tenancy  at  Will. 

1 .  The  plaintiff's  claim  is  to  recover  possession  of  certain  premises 
situate  in  the  parish  of  M.,  in  the  manor  of  N.,  in  the  county 
of  8.,  and  known  as  Hepthorp  Farm,  and  for  mesne  profits  from 
December  23rd,  1896. 

2.  The  defendant  was  tenant  at  will  to  the  plaintiff  of  the  said 
premises;  but  the  plaintiff  on  December  23rd,  1896,  duly  determined 
such  tenancy  and  demanded  possession  of  the  said  premises ;  yet  the 
defendant  refuses  to  deliver  up  possession  thereof  to  the  plaintiff. 

Place  of  trial, . 

[See  Precedents,  Nos.  99  and  108.] 

No.  43. 

Statement  of  Claim  to  be  indorsed  on  Writ  in  an  Action 
for  the  Recovery  of  Land  where  the  Tenancy  has 
been  duly  determined  by  a  proper  notice  to  q,uit. 

1.  The  plaintiff's  claim  is  to  recover  possession  of  certain  premises 
known  as  Laurel  Cottage,  St.  Anne's  Churchyard,  in  the  borough 
of  Petersfield,  in  the  county  of  Southampton. 

2.  The  defendant  occupied  the  said  premises  as  a  weekly  tenant  to 
the  plaintiff  on  the  terms  that  such  tenancy  should  be  determinable 
by  a  four  weeks'  notice  to  quit  to  be  given  by  either  party. 

3.  The  plaintiff  duly  determined  the  said  tenancy  by  serving  on 
the  defendant,  on  October  7th,  1889,  a  notice  to  quit  the  said 
premises  on  the  following  November  8th,  1889;  yet  the  defendant 
refuses  to  deliver  up  possession  thereof  to  the  plaintiff. 

4.  The  plaintiff  also  claims  the  mesne  profits  of  the  said  premises 
from  the  said  November  8th,  1889,  till  possession  be  delivered  up. 

Place  of  trial,  Hants. 

[See  another  precedent  in  Daubuz  v.  Lavington,  13  Q.  B.  D. 

347 ;  53  L.  J.  Q.  B.  283  ;  32  W.  E.  772  ;  51  L.  T.  206. 
See,   also,  Hanmer  v.  Clifton,  (1894)  1  Q.  B.  238;  42 

W.  E.  287.1 
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IL— ORIGINATING  SUMMONS. 

No.  44. 

General  Form  of  Originating  Summons. 

(Order  LTV",  p.  4b.  ;  Appendix  JL,  No.  1a.) 

18     [Here  put  (he  letter  and  number.'] 
In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  B Plaintiff, 

and 
0.  D Defendant. 

Let  0.  D.,  of ,  in  the  county  of ,  within  eight  days 

after  service  of  this  summons  on  him,  inclusive  of  the  day  of  such 
service,  cause  an  appearance  to  be  entered  for  him  to  this  summons 
which  is  issued  upon  the  application  of  the  plaintiff,  who  resides 

at ,  in  the  county  of ,  and  who  claims  to  be  entitled 

to  compound  interest  under  a  promissory  note  made  by  the  defen- 
dant in  the  following  words  : — [here  set  out  a  full  copy  of  the  note"], 
for  the  determination  of  the  following  question: — Whether  the  said 
note  carries  simple  or  compound  interest  ? 

Dated  the day  of ,  1897. 

This  summons  was  taken  out  by  E.  F.,  of  ,  solicitor  for 

the  above-named  plaintiff. 

The  defendant  may  appear  hereto  by  entering  appearance  either 
personally  or  by  solicitor  at  the  Central  Office,  Royal  Courts  of 
Justice. 

Note. — If  the  defendant  does  not  enter  appearance  within  the 
time  and  at  the  place  above  mentioned,  such  order  will  be  made 
and  proceedings  taken  as  the  judge  may  think  just  and  expedient. 


i 
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ni.— STATEMENTS  OF  CLAIM. 

(i)  In  Actions  foe  Breach  of  Contract. 

No.  45. 
Agent  liable  to  account. 

1.  The  plaintiff  is  a  merchant  in  England,  having  business 
transactions  on  the  West  Coast  of  Africa. 

2.  On  September  3rd,  1894,  the  plaintiff  appointed  the  defendant 
his  agent  for  the  collection  of  certain  debts  due  to  him  on  the  West 
Coast  of  Africa,  and,  for  the  purpose  of  such  collection,  delivered 
certain  securities  to  the  defendant. 

3.  The  defendant  did  not  collect  all  the  said  debts ;  he  has  not 
accounted  for  any  of  the  said  debts ;  and  he  disposed  of  certain  of 
the  securities  without  collecting  the  said  debts. 

4.  The  plaintiff  also  claims  a  sum  of  194/.,  balance  due  from  the 
defendant  to  the  plaintiff  for  the  price  of  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant,  and  for  moneys  received  by  the 
defendant  to  the  use  of  the  plaintiff. 

[Particular  8. ~] 
And  the  plaintiff  claims : — 
(i.)  An  account, 
(ii.)  194/. 
Place  of  trial, . 

No.  46. 
Agent  liable  to  Account — Detinue. 

1.  From  the  year  1880  until  recently  the  plaintiff  employed  the 
defendant  as  his  solicitor  and  confidential  agent  in  the  management 
of  building  estates  and  otherwise. 

2.  The  defendant,  as  such  solicitor  and  agent,  received  large  sums 
of  money  for  the  plaintiff,  for  which  he  refuses  to  account. 
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3.  The  defendant  wrongfully  detained,  and  still  detains,  from  the 
plaintiff  the  plaintiff's  deeds,  books,  account-books,  papers  and 
writings. 

The  plaintiff  claims — 

1.  An  account  of  all  sums  received  and  paid  by  the  defendant 

as  solicitor  and  agent  of  the  plaintiff. 

2.  Payment  of  the  amount  found  due  to  the  plaintiff  on  taking 

such  account. 

3.  A  return  of  the  said  deeds,  books,  papers  and  writings. 

4.  Damages  for  their  detention. 
Place  of  trial  — . 


No.  47. 

Action  on  a  Bond  against  the  Heir  and  Devisee  of  the 

Obligor. 

(Under  11  Geo.  IV.  &  1  Will.  IV.  o.  47,  s.  2 ;  see  p.  19.) 

1.  William  Brown,  by  his  bond  dated  April  16th,  1892,  bound 
himself  and  his  heirs  to  pay  the  plaintiff  the  penal  sum  of  1,000/., 
subject  to  the  condition  that  if  he  or  they  paid  the  plaintiff  the  sum 
of  500/.  on  April  16th,  1893,  with  interest  thereon  at  the  rate  of 
5  per  centum  per  annum,  the  said  bond  should  be  void. 

2.  On  April  16th,  1893,  William  Brown  paid  the  plaintiff  25/., 
being  interest  on  500/.  at  the  agreed  rate  for  one  year ;  he  paid  the 
plaintiff  the  like  sum  on  April  16th,  1894.  He  made  no  other  pay- 
ment to  the  plaintiff. 

3.  On  February  21st,  1895,  William  Brown  died. 

4.  The  defendant,  George  Brown,  is  the  eldest  son  and  heir-at- 
law  of  William  Brown.  The  defendant,  Mary  Brown,  is  his  widow, 
to  whom,  by  his  last  will,  dated  February  9th,  1894,  he  devised  all 
his  real  estate. 

And  the  plaintiff  claims  against  the  defendants  jointly — 

£  s.  d. 

Principal 600  00 

Interest  from  April  16th,  1894,  to  date  of  writ  -        -        -    79  3    4 

Amount  due        -        -         £579    3    4 

Place  of  trial,  Stafford. 
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No.  48. 
Breach  of  Promise  of  Marriage. 

1.  On  May  12th,  1896,  the  defendant  promised  to  marry  the 
plaintiff.* 

2.  Belying  on  this  promise,  the  plaintiff  permitted  the  defendant 
to  seduce  her. 

3.  The  defendant  now  refuses  to  marry  the  plaintiff. 
The  plaintiff  claims  1,000/.  damages. 

Place  of  trial . 

[See  Preoedent,  No.  74.1 

No.  49. 
Commission. 

1.  The  plaintiffs  are  auctioneers  and  estate  agents,  carrying  on 
business  at ;  the  defendant  was  at  all  times  hereinafter  men- 
tioned the  owner  of  the  brewery  known  as Brewery,  Burton- 

on-Trent. 

2.  The  defendant  was,  in  the  months  of  September  and  October, 
1896,  desirous  of  selling  his  said  brewery;  he  employed  the  plaintiffs 
as  his  agents  to  find  him  a  purchaser ;  and  he  undertook,  in  the 
event  of  the  plaintiffs  introducing  a  buyer  for  the  said  brewery,  to 
pay  them  a  commission  of  1^  per  cent,  on  the  purchase-money,  pay- 
able on  the  purchase  being  completed  and  the  money  paid. 

3.  The  defendant  represented  to  the  plaintiffs  that  the  said  brewery 
was  making  a  net  profit  of  7,000/.,  on  a  turnover  of  25,000/.  a  year  ; 
that  there  were  sixty-five  public-houses  in  Birmingham,  Stockport 
and  elsewhere  "  tied  "  to  the  said  brewery  ;  and  that  the  trade  he 
was  then  doing  was  200  barrels  a  week,  at  a  profit  of  15*.  a  barrel. 

4.  The  plaintiffs  did  introduce  to  the  defendant  a  buyer,  who 
agreed  with  the  defendant  to  purchase  the  brewery  and  the  defen- 
dant's interest  in  the  said  public-houses  for  68,000/. 

5.  The  said  buyer  was  always  ready  and  willing  to  complete  the 
said  purchase  and  pay  the  defendant  the  said  price  until  he  dis- 
covered that  the  representations  made  by  the  defendant  as  to  the 
profit  made  and  the  trade  done  by  the  said  brewery,  and  as  to  the 

*  It  is  unnecessary  to  aver  that  this  amounts  in  law  to  a  promise  to  marry 
within  a  reasonable  time  (Order  XIX.  r.  25),  or  that  snoh  reasonable  time  has 
elapsed  (r.  14). 
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number  of  tied  houses  attached  thereto,  were  untrue.    He  then 
(declined  to  complete  the  said  purchase  or  to  pay  the  said  price. 

6.  The  plaintiffs  were  thus  prevented  through  the  defendant's 
default  from  earning  their  commission  on  the  said  purchase-money, 
which  at  the  rate  of  1£  per  cent,  amounts  to  1,020/. 

7.  The  plaintiffs  also  seek  to  recover  the  said  sum  of  1,020/.  as 
money  payable  by  the  defendant  to  the  plaintiffs  for  services 
rendered  by  the  plaintiffs  to  the  defendant,  and  for  work  and  labour 
done  by  them  for  the  defendant  at  his  request. 

And  the  plaintiffs  claim  1,020/. : 
(i)  as  commission  earned ; 

(ii)  as  damages  under  paragraphs  5  and  6 ; 

(iii)  on  a  quantum  meruit. 
Place  of  trial . 

No.  50. 
Covenants  in  a  Lease. 

1.  By  a  lease,  dated  December  11th,  1890,  the  plaintiff  demised 
to  the  defendant  a  public-house,  known  as  The  King's  Arms,  High 
Street,  in  the  city  of  Manchester,  for  a  term  of  twenty-one  years 
from  September  29th,  1890,  at  a  yearly  rent  of  140/. 

2.  By  the  said  lease  the  defendant  covenanted  (inter  alia), — 

(i.)  To  pay  the  said  rent  to  the  plaintiff  by  equal  quarterly  pay- 
ments on  the  usual  quarter  days. 

(ii.)  During  the  said  term  to  keep  the  inside  of  the  said  premises, 
together  with  the  fittings,  fixtures  ....  &c,  in  as  good 
and  tenantable  repair  and  decorative  condition  as  they 
were  in  on  December  11th,  1890. 

(iii.)  Within  three  calendar  months  after  notice  in  writing  of  any 
defects  of  repair  should  have  been  given  to  the  defendant, 
or  left  upon  the  said  premises,  to  repair,  decorate,  and 
amend  the  same  accordingly. 

(iv.)  That  no  act  should  be  done  or  committed,  or  omitted,  or  any 
offence  or  offences  committed,  whereby  the  licence  for  the 
time  being  for  the  vending  of  beer  and  other  malt  liquors 
on  the  said  premises  might  become  forfeited,  or  the  renewal 
thereof  refused. 

(v.)  To  keep  open  the  said  public-house  for  the  sale  of  beer  and 
other  malt  liquors  at  all  times  allowed  by  law. 
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(vi.)  That  the  said  business  of  a  beer  retailer  should  at  all  times 
be  managed  and  conducted  on  the  said  premises  in  a  lawful 
and  orderly  and  proper  manner. 

3.  The  defendant  has  broken  all  the  said  covenants : — 

(i.)  He  has  not  paid  the  rent  which  accrued  due  on  June  24th, 
September  29th,  and  December  25th,  1896,  respectively,  or 
any  part  thereof. 

(ii.)  He  has  not  repaired  the  premises  in  accordance  with  the 
covenant  on  that  behalf. 

(iii.)  Notice  in  writing  of  all  defects  of  repairs  was  given  to  the 
defendant  on  July  21st,  1896,  and  also  left  upon  the  said 
premises  on  August  17th,  1896,  yet  the  defendant  did  not, 
within  three  calendar  months  from  the  delivery  thereof,  or 
at  all,  repair,  decorate  or  amend  the  said  premises. 

(iv.),  (v.),  (vi.)  The  retail  business  at  the  said  public-house  was 
not  conducted  in  a  lawful  and  orderly  or  proper  manner, 
whereby  the  justices,  on  September  23rd,  1896,  refused  to 
renew  the  licence  of  the  said  public-house.  And  since  the 
date  of  such  refusal  the  said  public-house  has  not  been 
kept  open  for  the  sale  of  any  malt  liquors ;  but  the  said 
premises  have  ever  since  remained  closed  and  unlicensed. 

4.  By  reason  of  the  said  breaches  of  covenants,  and  of  the 
wrongful  acts  complained  of,  the  plaintiff  has  suffered  damage,  and 
has  been  greatly  injured  in  his  reversion. 

And  the  plaintiff  claims : — 

(i.)  103/.  18*.  Ad.  for  rent  in  arrear,  less  tax. 

(ii.)  500/.  damages  for  the  said  breaches  of  covenants. 
Place  of  trial, . 

No.  51. 
Goods  Sold  and  Delivered — Non-acceptance. 

1.  On  October  20th,  1896,  the  defendants  by  their  agent  A.  B. 
agreed  to  buy  from  the  plaintiff,  and  the  plaintiff  bargained  and 
sold  to  the  defendants  certain  barley,  then  lying  on  the  plaintiff's 
premises,  viz.,  306  sacks,  at  the  price  of  1/.  per  sack. 

2.  All  the  said  barley  has  been  delivered  by  the  plaintiff  to  the 
defendants  ;  but  the  defendants  have  refused  and  still  refuse  to  pay 
for  the  same. 

3.  Alternatively,  the  plaintiff  says  that  the  defendants   have 
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accepted  part  of  the  said  barley,  viz.,  44  sacks ;  but  have  refused 
and  still  refuse  to  accept  the  remainder  of  the  said  barley,  or  to  pay 
for  the  said  44  sacks. 
The  plaintiff  claims — 

(a)  under  paragraphs  1  and  2 — 306/. :  or 

(b)  under  paragraph  3 — 

(i)  44/. 
(ii)  damages. 
Place  of  trial,  Devon. 

[See  Precedents,  Nos.  80,  106.] 

No.  52. 
Liability  of  a  Tenant  to  Eepair  at  Common  Law. 

1.  The  defendant  was  tenant  to  the  plaintiff  of  a  messuage  and 

premises  of  the  plaintiff's,  situate  at in  the  county  of . 

His  tenancy  determined  on  June  24th,  1897. 

2.  During  the  said  tenancy  the  defendant  wrongfully  permitted 
waste  to  the  said  messuage  and  premises  by  suffering  the  walls, 
doors,  windows,  floors  and  roof  thereof  to  become  ruinous  and  in 
decay  for  want  of  needful  repair. 

3.  In  the  alternative,  the  plaintiff  says  that  it  was  an  implied 
term  of  the  defendant's  tenancy  that  the  defendant  should  during 
the  said  tenancy  keep  the  said  messuage  and  premises  in  tenantable 
repair,  order  and  condition,  and  use  them  in  a  tenantable  and  proper 
manner,  and  should  at  the  expiration  of  the  said  tenancy  deliver  up 
to  the  plaintiff  the  said  messuage  and  premises,  with  all  fixtures 
thereon,  in  the  same  state  and  condition  as  they  were  in  at  the  time 
of  the  defendant's  entry  thereon,  reasonable  wear  and  tear  only 
excepted. 

4.  The  defendant  during  the  said  tenancy  did  not  keep  the  said 
messuage  or  the  said  premises  in  tenantable  repair,  order  and  con- 
dition, but  used  them  in  an  untenantable  and  improper  manner, 
and  did  not  at  the  expiration  of  the  said  tenancy  deliver  up  to  the 
plaintiff  the  said  messuage  and  premises,  with  all  fixtures  thereon, 
in  the  same  state  and  condition  as  they  were  in  at  the  time  of  the 
defendant's  entry  thereon,  reasonable  wear  and  tear  only  excepted. 

And  the  plaintiff  claims /.  damages. 

Place  of  trial . 
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No.  53. 
Lost  Luggage. 

1.  The  plaintiff,  on  the  24th  day  of  July,  1897,  was  received  by 
the  defendants  as  a  passenger  for  the  purpose  of  being  carried  with 
her  portmanteau  by  train  on  the  defendants'  railway  from  liver- 
pool  to  London,  for  reward  to  the  defendants. 

2.  The  defendants  thereupon  received  and  took  charge  of  the 
said  portmanteau,  which  contained  the  plaintiff's  wearing  apparel, 
&c,  and  placed  it  in  their  luggage  van  at  Liverpool  in  the  train  in 
which  the  plaintiff  was  about  to  travel,  for  the  purpose  of  its  being 
carried  to  London. 

3.  The  defendants  did  not  carry  the  said  portmanteau  to  London, 
nor  did  they  deliver  it  to  the  plaintiff  on  her  arrival  by  the  said 
train  there,  or  within  a  reasonable  time  thereafter,  or  at  all. 

4.  The  defendants  have  either  lost  or  retained  the  said  portman- 
teau, whereby  the  plaintiff  has  been  and  still  is  deprived  of  the 
said  portmanteau  and  its  contents,  and  has  suffered  great  incon- 
venience, and  has  incurred  expense  in  endeavouring  to  recover 
possession  thereof. 

And  the  plaintiff  claims  damages,  100/. 
Place  of  trial  — . 

No.  54. 
Money  Overpaid. 

1.  By  an  indenture,  dated  November  16th,  1892,  J.  S.  guaranteed 
to  the  defendants  the  payment  of  any  sum  which  might  thereafter 
become  payable  to  them  by  his  son,  Charles  S. 

2.  On  April  18th,  1895,  Charles  8.  was  adjudicated  bankrupt. 
On  that  day  he  owed  the  defendants  1,081/.  16*.,  and  no  more.  No 
further  sums  have  become  payable  by  him  to  the  defendants  since 
that  date. 

3.  J.  8.  paid  the  defendants  in  his  lifetime  325/.  on  account  of  his 
indebtedness  to  them  under  the  said  guarantee. 

4.  J.  8.  died  on  August  8th,  1896.  By  his  last  will  he  appointed 
his  widow,  the  plaintiff,  his  executrix. 

5.  Since  the  death  of  J.  8.  the  plaintiff,  in  ignorance  of  the  facts 
alleged  in  paragraphs  3  and  6,  has  paid  the  defendants  various 
sums,  amounting  in  all  to  812/. 
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6.  The  defendants  have  received  from  the  estate  of  Charles  S. 
dividends  on  1,081/.  16*.,  amounting  in  all  to  326/.  16*.  But  they 
have  not  paid  the  same  over  to  the  plaintiff  or  given  her  credit 
therefor. 

7.  The  plaintiff  has  thus  overpaid  the  defendants  the  amount  of 
382/.,  which,  as  executrix  of  J.  S.,  she  claims  from  the  defendants 
as  money  received  by  them  to  her  use. 

Place  of  trial, . 


No.  55. 
Money  Paid. 

1.  By  an  indenture  of  lease,  dated  April  24th,  1894,  the  plaintiff 
demised  to  the  defendant  a  house,  No.  3,  Albion  Terrace,  Hackney, 

at  the  yearly  rent  of /.,  payable  quarterly ;  and  the  defendant 

covenanted  with  the  plaintiff  that  he  would  at  all  times  during  the 
term  "  pay  the  land-tax,  sewers  rate,  and  all  other  taxes,  rates, 
duties,  assessments,  and  impositions,  parliamentary,  parochial,  or 
otherwise,  which  now  are  or  shall  at  any  time  during  the  demise  be 
assessed  or  imposed  on  or  in  respect  of  the  said  demised  premises  or 
of  the  rent  hereby  reserved  (landlord's  property  tax  only  excepted)." 

2.  In  the  month  of  March,  1896,  the  drains  of  the  said  house 
were  defective  and  injurious  to  the  health  of  the  neighbourhood. 

3.  Thereupon  the  Hackney  Vestry,  on  March  3rd,  1896,  served  a 
notice  upon  the  plaintiff  under  the  Public  Health  (London)  Act, 
1891,  ordering  and  requiring  him  to  abate  the  nuisance  arising 
from  the  state  of  the  drains  of  the  said  house,  and  for  that  purpose 
to  take  up  the  existing  drains  and  lay  down  new  and  proper  drains 
throughout  the  premises. 

4.  The  plaintiff  did  the  work  required  by  the  said  vestry,  and 
thereby  incurred  an  expense  of  148/.  He  has  demanded  payment 
of  this  sum  from  the  defendant,  who  refuses  to  pay  the  same. 

And  the  plaintiff  claims  148/. 
Place  of  trial, . 

[See  Brett  v.  Rogers,  (1897)  1  Q.  B.  525  ;  66  L.  J.  Q.  B.  287.] 


O.  B  B 
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No.  56. 
Tenant  v.  Landlord. 

1.  On  January  25th,  1897,  the  defendant,  in  consideration  of  the 
plaintiff's  agreeing  to  become  tenant  of  a  house  of  the  defendant's, 

known  as  No.  7, Street,  N.W.,  at  the  rent  of  170/.  a-year, 

payable  quarterly,  agreed  to  repair  the  said  house  throughout  to 
the  taste  and  satisfaction  of  the  plaintiff,  and  in  particular  to  put 
an  "Eagle"  range  in  the  kitchen,  to  properly  fix  a  bath  in  the 
bath-room,  with  hot  and  cold  water  laid  on,  and  to  put  the  drainage 
of  the  said  house  into  a  condition  satisfactory  to  a  surveyor  to  be 
named  by  the  plaintiff. 

2.  The  plaintiff,  relying  on  the  defendant's  said  agreement, 
became  tenant  to  the  defendant  of  the  said  house,  and  has  agreed 
and  made  himself  liable  to  pay  to  the  defendant  the  said  rent. 

8.  Yet  the  defendant  has  not  executed  or  completed  the  said 
repairs  to  the  taste  and  satisfaction  of  the  plaintiff,  or  at  all ;  he 
has  not  put  an  "  Eagle  "  range  in  the  kitchen  ;  he  has  not  properly 
or  at  all  fixed  a  bath  in  the  bath-room  with  hot  and  cold  water 
laid  on;  he  has  not  put  the  drainage  of  the  said  house  into  a 
condition  satisfactory  to  any  surveyor. 

4.  The  plaintiff  has  thereby  been  put  to  serious  inconvenience 
and  discomfort,  and  has  suffered  damage,  and  in  particular  has  been 
unable  to  live  in  the  said  house  for  a  period  of  seven  weeks,  and 
has  been  unable  to  carry  on  his  profession  as  a  solicitor,  and  has 
been  compelled  to  incur  expense  in  taking  furnished  apartments 
elsewhere,  and  in  removing  thither. 

And  the  plaintiff  claims /.  damages. 

Place  of  trial, . 

No.  57. 
"Warranty  on  the  Sale  of  a  Mare* 

1 .  The  plaintiff  is  an  infant  who  sues  by  his  brother,  0.  D.,  as 
his  next  friend.  The  defendant  is  a  horse  dealer  carrying  on  busi- 
ness at  Beading,  in  the  county  of  Berks. 

2.  On  or  about  the  3rd  June,  1897,  the  plaintiff  was  desirous  of 

*  Contrast  this  claim  in  contract  with  claims  in  tort  for  fraudulent  mis- 
representation, such  as  Precedents  Nos.  69  and  60.  In  the  above  case  a  claim  for 
fraud  might  well  have  been  added,  as  the  defendant  must  have  known  that  this 
was  the  mare  which  Mr.  Thornton  had  returned  on  his  hands. 
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buying  a  horse  to  ride  and  drive.  And  on  that  day  the  defendant 
offered  the  plaintiff  a  mare  at  the  price  of  120/. ;  and  in  order  to 
induce  the  plaintiff  to  purchase  her  at  that  price,  the  defendant 
warranted  her  quiet  to  ride  and  drive.  The  plaintiff  then  asked  the 
defendant  whether  this  was  not  the  mare  which  had  been  sold  by 
the  defendant  to  a  Mr.  Thornton,  and  which  that  gentleman  had 
returned  to  the  defendant  because  she  was  a  confirmed  kicker. 
The  defendant  denied  that  the  said  mare  had  ever  been  sold  to 
Mr.  Thornton  or  returned  by  him,  and  declared  that  she  was  not  a 
confirmed  kicker,  or  a  kicker  at  all. 

3.  The  plaintiff  was  thereby  induced  to  purchase  the  said  mare 
from  the  defendant,  and  paid  the  defendant  120/.  for  her,  relying  on 
the  defendant's  said  warranties. 

4.  The  said  mare  was  not  quiet  to  ride  or  drive.  She  was  a 
kicker,  and  a  confirmed  kicker.  She  was  the  mare  which  had  been 
sold  to  the  said  Mr.  Thornton,  and  which  had  been  returned  by 
that  gentleman  to  the  defendant  because  she  was  a  confirmed 
kicker. 

5.  The  said  mare  was  of  no  service  to  the  plaintiff ;  on  the  con- 
trary, she  twice  damaged  a  dog-cart  belonging  to  the  plaintiff  by 
her  kicking,  and  rendered  it  unfit  for  use.  The  plaintiff  offered  to 
return  her  to  the  defendant,  but  the  defendant  refused  to  take  her 
back,  and  the  plaintiff  incurred  trouble  and  expense  in  keeping  her. 
On  October  13th,  1897,  the  plaintiff  sold  the  said  mare  at  Aldridge's 
for  43/.,  and  has  incurred  expense  on  the  re-sale. 

[Particulars  of  special  damage. ~] 
And  the  plaintiff  claims  — /.  damages. 
Place  of  trial, . 

No.  58. 
"Wrongful  Dismissal. 

1.  Prior  to  April  15th,  1897,  the  defendant  had  entered  into  a 
contract  with  the  S.  Local  Board  for  the  construction  of  a  reservoir, 
&c.,  on . 

2.  On  April  15th,  1897,  the  defendant  engaged  the  plaintiff  as 
manager  for  the  completion  of  the  said  contract  and  of  all  works 
connected  therewith  at  a  weekly  salary  of  3/.  10*.  from  that  date 
until  the  final  settlement  of  accounts  in  respect  of  the  same  between 
the  defendant  and  the  said  Board  was  effected. 

BH2 
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3.  The  plaintiff  entered  into  the  employ  of  the  defendant  and 
served  him  as  such  manager  until  he  was  wrongfully  dismissed,  as 
hereinafter  mentioned,  and  was  and  is,  as  the  defendant  well  knew, 
ready  and  willing  to  continue  to  serve  the  defendant  as  such 
manager  until  such  final  settlement  of  accounts  is  effected. 

4.  Yet  the  defendant,  on  October  9th,  1897,  gave  the  plaintiff 
one  week's  notice  to  quit  his  employment,  and  wrongfully  dismissed 
the  plaintiff  from  his  post  of  manager,  and  refused  to  retain  the 
plaintiff  in  his  service  after  October  16th,  1897,  although  the  final 
settlement  of  accounts  has  not  yet  been  effected  between  the  defen- 
dant and  the  said  Board. 

5.  The  plaintiff  has  thereby  lost  the  salary  which  he  would  have 
derived  from  continuing  in  the  defendant's  service,  and  has  been 
unable  to  obtain  another  situation,  and  has  remained  unemployed 
from  that  date  until  now. 

6.  While  the  plaintiff  was  in  defendant's  service  the  defendant 
did  not  pay  him  the  agreed  weekly  salary  of  3/.  10*.  regularly  or  at 
all,  and  the  sum  of  24/.  10*.  was,  on  October  16th,  1897,  and  is  now, 
due  and  payable  to  the  plaintiff  by  the  defendant  for  arrears  of 
salary. 

And  the  plaintiff  claims — 

(i.)  200/.  damages. 

(ii.)  24/.  10s.  for  arrears  of  salary  to  October  16th,  1897. 
Place  of  trial . 


(ii)  In  Actions  of  Toet. 

No.  59. 

Fraudulent  Misrepresentation  on  the  Sale  of  a  Business 

— Warranty — Return  op  Deposit. 

1.  In  the  months  of  March  and  April,  1897,  the  defendant  was 
desirous  of  selling,  and  offered  to  sell  to  the  plaintiff,  a  baker's 
shop,  situate  at  99,  Queen  Street,  Chelsea,  and  the  goodwill  of  the 
business  carried  on  thereat.  And  the  plaintiff  entered  into  negotia- 
tions with  the  defendant  with  a  view  of  purchasing  the  same. 

2.  In  the  course  of  such  negotiations,  viz.,  on  April  10th,  1897, 
the  defendant  warranted  and  represented  to  the  plaintiff  that  the 
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said  business  had  made  a  profit  of  300/.  during  the  preceding  six 
months. 

3.  The  plaintiff  was  thereby  induced  to  purchase  the  said  shop 
and  goodwill  from  the  defendant,  and  then  and  there  paid  him  the 
sum  of  1 50/.  as  a  deposit  in  part  payment  of  the  purchase-money, 
relying  on  the  truth  of  what  the  defendant  had  stated. 

4.  The  defendant's  statement  was  not  true.  The  said  business 
had  not  during  the  preceding  six  months  made  a  profit  of  300/.,  or 
any  other  sum.  On  the  contrary,  it  had  made  a  loss  during  that 
period. 

5.  The  defendant  was  well  aware  of  the  facts  stated  in  the  pre- 
ceding paragraph  when  he  made  the  said  statement,  and  he  made 
the  same  fraudulently  with  the  intention  of  inducing  the  plaintiff  to 
purchase  the  said  shop  and  goodwill,  and  to  pay  the  said  deposit  on 
the  faith  thereof. 

6.  The  plaintiff,  on  discovering  that  the  defendant's  said  state- 
ment was  false,  repudiated  the  said  purchase,  and  refused  to  com- 
plete the  same ;  and  the  consideration  for  his  said  deposit  of  150/. 
has,  therefore,  wholly  failed. 

And  the  plaintiff  claims : — 

(1)  The  return  of  the  said  deposit  of  150/.  with  interest  thereon 

at  the  rate  of  5  per  cent,  from  April  10th,  1897,  till 
payment  or  judgment. 

(2)  Damages  for  the  said  misrepresentation  and  breach  of 

warranty. 
Place  of  trial . 

No.  60. 
Fraudulent  Misrepresentation  as  to  Drains. 

1.  In  the  month  of  April,  1897,  the  defendant  was  desirous  of 

selling  to  the  plaintiff  a  house  known  as  No.  37 Street,  S.W., 

as  a  residence  for  the  plaintiff,  his  wife,  children,  and  servants. 

2.  In  order  to  induce  the  plaintiff  to  purchase  the  said  house,  the 
defendant  represented  to  the  plaintiff  that  the  drains  of  the  said 
house  had  been  properly  constructed  and  were  then  in  perfect  order, 
and  in  particular  that  the  main  drain  of  the  said  house  was  properly 
trapped  at  the  end  of  the  yard. 

3.  The  plaintiff  was  thereby  induced  to  purchase  the' said  house 
and  did  purchase  it,  relying  on  the  truth  of  the  defendant's  state- 
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ments,  and  paid  the  defendant  /.  for  the  said  house,  and  went 

to  reside  therein  with  his  wife,  children,  and  servants,  in  the  month 
of  May,  1897. 

4.  The  said  drains  had  not  been  properly  constructed  and  were 
not  then  in  perfect  order,  and  the  said  main  drain  of  the  said  house 
was  not  trapped  at  all  at  the  end  of  the  yard. 

5.  The  defendant  made  the  said  statements  well  knowing  them  to 
be  untrue,  or  with  a  reckless  disregard  as  to  whether  they  were  true 
or  false. 

6.  In  consequence  of  the  defects  of  the  said  drainage,  foul  and 
noxious  gases  escaped  from  the  drains  into  the  said  house,  and 
injured  the  health  of  the  plaintiff,  his  wife,  children,  and  servants ; 
and  in  the  months  of  July  and  August,  1897,  the  plaintiff,  his  wife, 
and  two  sons,  and  a  servant  became  very  seriously  weak  and  ill* 
and  suffered  pain,  and  were  prevented  from  attending  to  their  work 
and  business,  and  the  plaintiff  has  incurred  expense  in  nursing  and 
curing  himself  and  them,  and  for  medical  attendance,  and  in  and 
about  the  inspection  and  repair  and  re-construction  of  the  said 
drains,  and  has  otherwise  been  much  injured  and  damnified. 

And  the  plaintiff  claims /. 

Place  of  trial, . 

No.  61. 

Infringement  ok  a  Patent. 

1.  The  plaintiff  is  the  patentee  and  registered  legal  owner  f  of 

letters  patent,  No. ,  of  the  year [state  the  number  and 

year'},  granted  for  an  invention  of  "  Improvements  in "  [here 

state  the  title  of  the  invention]. 

*  See  Fonter  v.  Farquhar,  (1893)  1  Q.  B.  564  ;  62  L.  J.  Q.  B.  296 ;  41  W.  R. 
425  ;  68  L.  T.  308. 

t  It  is  not  necessary  for  the  plaintiff  to  expressly  aver  that  his  invention  is 
novel.  {Amory  v.  Brown,  L.  R.  8  Eq.  663.)  And  it  would  seem  to  follow  from 
this  decision  that  he  need  not  aver  that  he  is  "  the  true  and  first  inventor,"  or 
that  the  privilege  was  conferred  on  him  for  a  term  not  exceeding  fourteen  years. 
The  letters  patent  having  been  granted,  it  will  be  presumed,  in  favour  of  the 
plaiutiff ,  that  they  were  rightly  granted,  and  that  all  facts  existed  necessary  to 
bring  the  case  within  sect.  6  of  the  Statute  of  Monopolies  (21  Jac.  I.  c.  3).  See 
Order  XIX.  r.  25,  ante,  p.  78.  Should  the  defendant  set  up  sect.  1  of  that  Act, 
then  it  will  be  necessary  for  the  plaintiff  to  state  these  facts  in  his  Reply. 
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2.  The  defendants  have  infringed  the  said  letters  patent  in  the 
manner  appearing  by  the  particulars  of  breaches  delivered  herewith. 

The  plaintiff  claims : — 

1.  An  injunction  restraining  the  defendants,  their  servants 

and  agents,  from  manufacturing,  selling,  offering  for 
sale,  or  in  any  manner  dealing  with,  any  articles  con- 
structed in  infringement  of  the  said  letters  patent. 

2.  Damages,  or  an  account  of  profits,  at  the  plaintiff's  option. 

3.  Delivery  up,  or  destruction,  of  all  articles  in  defendants' 

possession  constructed  in  infringement  of  the  said  letters 
patent. 

Place  of  trial, . 


No.  62. 
Particulars  of  Breaches. 

{Delivered  with  the  Statement  of  Claim  pursuant  to  the  statute 

46  £  47  Vict.  c.  57,  *.  29.) 

The  following  are  the  particulars  of  the  breaches  of  which  the 
plaintiff  complains  in  this  action  : — 

1.  The  defendants  have  infringed  the  plaintiff's  letters  patent, 

No.  ,  of ,  by  making,  selling,  and  offering  for  sale 

[gas-stoves]  [specify  the  kind  of  article],  constructed  in  accordance 
with  the  invention  described  in  the  complete  specification  of  the 
said  letters  patent  and  claimed  in  the  [second  and  third]  claiming 
clauses  thereof. 

2.  The  defendants,  on  March  3rd,  1 897,  sold  to  one  J.  8.,  of , 

Leeds,  a  [gas-stove]  constructed  as  aforesaid. 

3.  The  plaintiff  is  unable,  until  he  obtains  discovery,  to  give 
better  particulars  of  the  defendants'  infringements,  but  will  claim 
to  recover  full  compensation  for  all  infringements  of  the  said  letters 
patent  committed  by  the  defendants. 

[See  Precedents,  Nos.  88  and  89.] 
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No.  63. 
Liability  of  a  Lighterman. 

1.  The  defendants  are  wharfingers  and  lightermen,  carrying  on 
business  at  the Wharf,  Wapping. 

2.  On  January  7th,  1896,  the  defendants,  as  such  wharfingers 
and  lightermen,  agreed  with  the  plaintiffs  for  reward  in  that  behalf 
to  safely  tranship  and  carry  from  the  ship  "  Rosalba,"  then  moored 

in  the  Millwall  Docks,  to  the  said Wharf,  and  there  to  land 

and  warehouse,  1 97  bags  of  gum  arabic,  the  property  of  the  plaintiffs. 

3.  The  defendants  began  to  tranship  and  carry  off  the  said  goods 
in  pursuance  of  their  said  agreement,  and,  in  doing  so,  they  loaded 
the  said  goods  upon  a  lighter  called  "The  Thomas,"  which  sank 
on  January  8th,  1896,  and  the  said  goods  were  thereby  greatly 
damaged.* 

4.  The  said  lighter  was,  on  January  8th,  1896,  in  the  custody 
and  control  of  the  defendants,  their  servants,  or  agents,  who  so 
negligently  and  carelessly  navigated,  moored,  and  kept  the  said 
lighter  that  by  reason  thereof  she  sank,  and  the  said  goods  were 
greatly  damaged  as  aforesaid. 

5.  The  defendants  warranted  that  the  said  lighter  was  a  tight, 
staunch,  strong  lighter,  in  every  way  suitable  and  reasonably  fit  for 
loading  and  carrying  the  said  goods  without  damage. 

6.  The  said  lighter  was  not  tight,  staunch,  or  strong,  and  was 
not  at  all  suitable  or  fit  for  loading  or  carrying  the  said  goods,  but 
leaked,  let  in  water,  and  sank,  whereby  the  said  goods  were  greatly 
damaged  as  aforesaid. 

Particulars  of  Damage. \  £    9    ^ 

Value  of  197  bags  of  (doable)  gum  arabic,  weighing,  when 

sound,  380  cwt.,  at  25*.  per  owt.    -  475    0    0 

Less  price  realized  on  sale  of  the  same  197  bags  as  damaged    76    1     8 

£398  18     4 

The  plaintiffs  claim  398/.  18s.  \d. 

Place  of  trial, . 

[See  Precedent,  No.  90.] 

*  This  count  is  based  on  the  decision  in  liver  Alkali  Co.  v.  Johnson,  L.  R. 
9  Exch.  338. 

t  An  order  was  subsequently  made  directing  that  the  question  of  liability  in 
this  action  should  be  tried  first ;  the  parties  agreeing  that  the  amount  of  damages, 
if  any,  should  be  afterwards  assessed  by  an  arbitrator  to  be  agreed  on. 
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No.  64. 
Negligence  of  a  Solicitor. 

1 .  The  plaintiff  is  a  married  woman,  the  wife  of  A.  B.,  of ; 

she  sues  in  this  action  in  respect  of  her  separate  estate. 

2.  The  defendant  is  a  solicitor  of  the  Supreme  Court,  and  was 
employed  by  the  plaintiff  in  the  year  1896  to  advise  her  as  to  the 
investment  of  certain  moneys,  and  in  other  business. 

3.  The  defendant  as  such  solicitor ,  in  the  month  of  October, 
1896,  advised  the  plaintiff  to  invest  the  sum  of  500/.  on  a  second 
mortgage  of  six  leasehold  houses  situate  in  St.  Mark's  Road,  Dulwich. 
The  defendant  recommended  the  said  mortgage  to  the  plaintiff  as  an 
excellent  security  for  that  amount. 

4.  The  plaintiff,  relying  on  the  advice  and  skill  of  the  defendant, 
invested  the  said  sum  of  500/.  on  the  said  mortgage,  and  the  defen- 
dant acted  as  solicitor  for  the  plaintiff  in  effecting  the  investment. 

5.  No  solicitor  exercising  ordinary  care  and  skill  would  have 
advised  a  client  to  lend  money  on  a  security  of  such  a  nature  as  that 
on  which  the  defendant  advised  the  plaintiff  to  lend  this  money. 

6.  The  defendant  was  further  guilty  of  negligence  in  not  obtain- 
ing a  report  of  a  surveyor  as  to  the  condition  and  value  of  the  said 
property  before  he  advised  the  plaintiff  to  advance  money  thereon. 

7.  The  defendant  was  also  guilty  of  negligence  as  a  solicitor  in 
not  ascertaining  the  condition,  state  of  repair,  and  rental  value 
of  the  said  premises,  and  in  representing  to  the  plaintiff  that  the 
property  was  let  at  a  net  rental  of  150/.  a  year ;  whereas  three  of 
the  six  houses  then  were  void,  the  other  three  were  let  to  un- 
substantial and  unsatisfactory  tenants  at  20/.  a  year  each,  and  all 
six  houses  were  very  much  out  of  repair. 

8.  The  plaintiff  paid  to  the  defendant  the  sum  of  5/.  15*.  6d.  as 
his  charges  in  respect  of  the  said  investment. 

9.  The  first  mortgagees  have  now  taken  possession  of  the  property, 
which  has  proved  insufficient  to  satisfy  their  claim,  and  the  plaintiff 
has  lost  the  whole  of  the  said  sum  of  500/.  and  the  interest  thereon 
from  December  25th,  1896. 

The  plaintiff  claims  : — 

1.  500/.,  and  interest  thereon  at  the  rate  of  5  per  cent,  per 

annum  from  December  25th,  1896,  till  judgment. 

2.  5/.  15*.  6d.  referred  to  in  paragraph  8. 
Place  of  trial, . 
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No.  65. 

Personal  Injuries  in  a  Railway  Accident. 

1.  The  plaintiff  is  a  [state  his  occupation]. 

2.  The  defendants  are  carriers  of  passengers  upon  a  railway  from 
London  to  Glasgow  for  reward. 

3.  On  March  3rd,  1897,  the  plaintiff  was  received  by  the  defen- 
dants as  a  passenger,  to  be  by  them  safely  and  securely  carried 
upon  the  said  railway  from  London  to  Glasgow  for  such  reward  as 
aforesaid. 

4.  Tet  the  defendants  did  not  safely  and  securely  carry  the 
plaintiff  from  London  to  Glasgow,  but  so  negligently  and  unskilfully 
conducted  themselves  in  carrying  the  plaintiff  on  the  journey  afore* 
said,  and  in  managing  the  said  railway  and  the  carriage  and  train 
in  which  the  plaintiff  was  then  being  carried  by  the  defendants, 
that  the  said  carriage  and  train  came  into  violent  collision  with  an 
engine  at  Carlisle  Station,  and  the  carriage  in  which  the  plaintiff 
was  then  being  carried  was  wrecked  and  shattered. 

5.  The  plaintiff  was  thereby  thrown  forwards  with  violence,  and 
was  struck  a  violent  blow  on  the  left  temple,  and  his  legs  were 
jammed  between  the  dibris  of  the  said  carriage,  and  were  wounded 
and  injured,  and  his  spine  and  brain  were  injured,  and  his  whole 
nervous  system  received  a  severe  shock. 

6.  The  plaintiff  has  in  consequence  suffered  great  pain  and  is 
permanently  injured,  and  has  been  put  to  great  expense  [or,  incurred 
liability]  for  medical  attendance,  nursing  and  otherwise,  and  for 
hotel  and  lodging  accommodation,  and  extra  food  and  nourishment, 
and  will  be  put  to  further  like  expenses  in  endeavouring  to  cure 
himself  of  his  said  injuries,  and  has  been  and  is  still  prevented 
from  pursuing  his  occupation,  and  has  lost  and  will  lose  the  salary 
which  he  otherwise  would  have  earned. 

Particulars  of  Special  Damage,  £    ##   ^ 

Medical  attendance  by  Dr.  A.  -        -        -        -        -        -16    50 

Medical  attendance  by  Dr.  B.  -        -        -         -        -         -880 

Hotel  expenses  at  Carlisle         -        -         -        -         -        -348 

Nurse  (18  weeks) 19    80 

Expenses  of  visit  to  Hastings  ordered  by  Dr.  A.        -        -    53  16    8 
Extra  food  and  nourishment     -        -        -        -        -        -10    0    0 

Loss  of  salary  (27  weeks) 81     00 

192    1    4 
And  the  plaintiff  claims  — — I.  damages. 

Place  of  trial  — . 
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No.  66. 
Eeplbvin. 

On  March  31st,  1897,  the  defendant  wrongfully  seized  the  goods 
of  the  plaintiff  [enumerate  them]  in  his  house  (or  field)  [describe 
the  premises]  and  took  the  same  away  and  deprived  the  plaintiff  of 
the  use  thereof,  and  unjustly  detained  the  same  from  him,  whereby 
the  plaintiff  has  suffered  damage. 

And  the  plaintiff  claims  I. 

Place  of  trial . 


No.  67. 
Threats  (under  46  8f  47  Vict.  c.  57,  *.  32). 

1.  The  defendant  claims  to  be  the  owner  of  letters  patent  for  an 
invention  of  — — . 

2.  The  defendant,  in  furtherance  of  such  claim,  inserted  in  the 
issue  of  the  "Daily  Telegraph"  for  July  4th,  1897,  an  advertise- 
ment [if  not  an  advertisement,  insert  the  particulars  of  the  letter  or 
other  threat  used],  by  which  he  threatened  the  plaintiff  with  legal 
proceedings  or  liability  in  respect  of  the  manufacture  [use,  sale,  or 
purchase]  of  certain  [mowing  machines]  which  the  plaintiff  has  for 
many  years  manufactured  [or  sold]  without  complaint  from  anyone 
[set  out  what  it  is  that  the  plaintiff  is  doing  of  which  the  defendant 
complains], 

3.  The  manufacture  [use,  sale,  or  purchase]  by  the  plaintiff  of  the 
said  [mowing  machines]  is  no  infringement  of  any  letters  patent 
owned  by  the  defendant  or  of  any  legal  right  of  his. 

4.  By  reason  of  the  said  threats  the  plaintiff  has  been  greatly 
damaged  in  his  business,  and  the  manufacture  [use,  sale,  or  pur- 
chase] of  the  plaintiff's  said  [mowing  machines]  has  been  greatly 
diminished. 

The  plaintiff  claims : — 

(i)  An  injunction  to  restrain  the  continuance  of  suoh  threats. 

(ii)  Damages. 
Place  of  trial  — . 


380  PRECEDENTS. 

No.  68. 

Trespass  and  Conversion. 

1.  On  the  26th  December,  1896,  the  defendant  broke  and  entered 

the  close  of  the  plaintiff's,  known  as  The Ironworks,  Sheffield, 

and  wrongfully  removed  and  converted  to  his  own  use  certain 
machinery  of  the  plaintiff's,  namely,  a  lathe  and  planing  machine. 

2.  The  defendant  detains  the  said  machinery  and  refuses  to  give 
up  the  same  to  the  plaintiff. 

The  plaintiff  claims : — 

(1)  50/.  damages  for  the  said  trespass. 

(2)  A  return  of  the  said  machinery  or  300/.,  its  value,  and  50/. 

damages  for  its  detention. 
Place  of  trial . 


No.  69. 
Waste. 

1.  From  Lady  Day,  1890,  to  Lady  Day,  1897,  the  defendant  was 
tenant  to  the  plaintiff  of  an  old-established  tavern,  known  as  "  The 
Goat  and  Compasses  "  on  the  Castle  Hill  in  the  city  of  Norwich. 

2.  During  such  tenancy  the  defendant  committed  waste  to  the 
said  premises  by  wrongfully  taking  down  and  removing  the  ancient 
signboard  belonging  to  the  said  premises,  which  for  very  many 
years  was  fixed  over  the  front  door  thereof.  The  defendant  wrong- 
fully carried  the  same  away  and  converted  it  to  his  own  use,  and 
detained,  and  still  detains,  the  same  from  the  plaintiff. 

And  the  plaintiff  claims : — 

(i)  That  the  defendant  may  be  ordered  to  at  once  restore  the 
said  signboard,  and  refix  the  same  in  its  former  position ; 
or 
(ii)  In  the  alternative,  the  return  of  the  said  signboard  or 

/.  its  value,  and  damages  for  its  removal  and 
detention. 
Place  of  trial . 
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(iii)  In  Actions  for  the  Recovery  of  Land. 

No.  70. 
Ejectment  of  a  Tenant. 

1.  By  an  agreement  in  writing,  dated  September  21st,  1895,  the 
plaintiff  let  to  the  defendant  a  house,  No.  52,  Broad  Street,  Bristol, 
for  the  term  of  three  years  from  September  29th,  1895,  at  the  yearly 
rent  of  120/.,  payable  quarterly. 

2.  By  the  said  agreement,  the  defendant  promised  to  pay  the  said 
rent  in  equal  quarterly  instalments  on  the  usual  quarter-days.  The 
said  agreement  also  contained  a  clause  entitling  the  plaintiff  to 
re-enter  in  case  the  said  rent  was  more  than  twenty-one  days  in 
arrear. 

3.  The  defendant  took  possession  of  the  said  house  under  the 
said  agreement,  and  is  still  in  possession  thereof.  He  paid  the 
plaintiff  rent  up  to  Lady  Day,  1896  ;  he  has  paid  no  rent  which  has 
accrued  since  that  day. 

And  the  plaintiff  claims : — 

(i)  Possession  of  the  said  house ; 
(ii)  150/.,  being  five  quarters'  arrears  of  rent ; 
(iii)  Mesne  profits  from  June  24th,  1897,  till  possession  of  the 
said  house  is  delivered  to  the  plaintiff. 
Place  of  trial,  Bristol. 

[N.B. — As  this  is  a  claim  for  ejectment  on  a  forfeiture,  it  cannot 
be  indorsed  on  the  writ :  the  case  is  not  within  Order  HI.  r.  6  (F). 
See  Arden  v.  Boyce,  (1894)  1  Q.  B.  796  ;  and  ante,  pp.  41,  42. 

For  other  precedents  in  actions  of  ejectment  between  landlord 
and  tenant,  see  Nos.  41,  42,  and  43.] 

No.  71. 

Ejectment  by  a  Remainderman. 

1.  The  plaintiff  is  the  heir-at-law  of  one  Mary  Llewellyn,  who 
died  on  January  18th,  1803,  and  as  such  is  entitled  to  the  possession 
of  the  lands,  hereditaments,  messuages,  and  premises  which  are 
fully  described  in  the  particulars  delivered  herewith,  and  which  are 
hereinafter  called  "  the  said  lands." 
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2.  On  February  10th,  1765,  the  said  Mary  Llewellyn,  then  Mary 
Talbot,  was  seised  in  fee  and  was  in  possession  of  the  said  lands. 

3.  On  that  day  she  married  Henry  Llewellyn,  and  they  jointly 
levied  a  fine  of  the  said  lands  to  certain  uses,  under  which  the  said 
Henry  Llewellyn  in  the  events  which  happened  became  tenant  in 
fee  simple  of  the  said  lands. 

4.  By  the  will  of  the  said  Henry  Llewellyn,  who  died  on  February 
27th,  1785,  the  said  Mary  Llewellyn  became  entitled  to  the  said 
lands  in  fee  simple  in  remainder  expectant  on  the  determination  of 
certain  estates  tail  limited  in  the  said  will. 

5.  The  last  of  the  said  estates  tail  determined  on  June  12th,  1894. 
And  thereupon  the  plaintiff's  interest  in  the  said  lands  as  heir-at- 
law  of  the  said  Mary  Llewellyn  became  an  estate  in  fee  simple  in 
possession. 

6.  The  plaintiff  has  been  in  possession  of  part  of  the  said  lands ; 
but  in  the  month  of  May,  1896,  he  was  wrongfully  and  forcibly 
ousted  therefrom  by  the  defendants. 

7.  The  defendants  wrongfully  took  and  now  hold  possession  of 
the  whole  of  the  said  lands. 

The  plaintiff  claims : — 

(i)  Possession  of  the  said  lands ; 

(ii)  Mesne   profits  from   June   12th,    1894,   till  possession  is 
obtained  by  the  plaintiff. 
Place  of  trial,  Somerset. 

[See  Darby  shire  v.  Leigh,  (1896)  1  Q.  B.  554.] 


(iv)  In  an  Action  claiming  only  a  Declaration. 

No.  72. 

Landlord  v.  Mortgagee  of  Tenant. 

1.  The  plaintiffs  are  the  executors  and  trustees  of  the  last  will 
and  testament  of  James  Harris,  deceased,  formerly  of . 

2.  By  a  lease,  dated  September  12th,  1892,  the  said  James  Harris 
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demised  to  one  Bichard  King  a  building,  then  and  now  used  as  a 

place  of  public  entertainment,  called  the Music  Hall,  situate 

in ,  with  certain  appurtenances,  fixtures,  chattels  and  effects 

(hereinafter  called  "  the  said  premises  ")  for  a  term  of  twenty-one 
years  from  September  14th,  1892,  at  the  yearly  rent  of  450/.,  pay- 
able by  equal  weekly  instalments,  and  subject  to  the  several  cove- 
nants, stipulations,  and  conditions  contained  in  the  said  lease. 

3.  By  a  mortgage  deed,  dated  October  15th,  1892,  the  said 
Bichard  King  demised  the  said  premises  to  the  defendants  for  the 
residue  of  the  said  term  of  twenty-one  years,  except  the  last  three 
days  thereof,  to  secure  a  loan  of  1,000/.  and  interest  thereon. 

4.  On  May  31st,  1894,  the  defendants  entered  into  possession  of 
the  said  premises,  and  under  a  power  reserved  to  them  in  the  said 
mortgage  deed  have  from  that  day  till  now  occupied  the  said 
premises  and  carried  on  the  business  of  the  said  Bichard  King 
thereon,  and  received  the  profits  thereof. 

5.  In  June,  1894,  the  said  Bichard  King  was  adjudicated  bank- 
rupt in  the  County  Court  of  Yorkshire,  holden  at  Bradford,  and  in 
September,  1894,  the  duly  appointed  trustee  of  his  property  under 
the  said  bankruptcy,  by  leave  of  the  Court,  disclaimed  the  said 
lease,  and  gave  notice  of  such  disclaimer  to  the  said  James  Harris. 

6.  By  an  indenture,  dated  July  31st,  1894,  made  between  the 
said  James  Harris  and  the  defendants,  and  indorsed  upon  the  said 
lease,  after  reciting  the  said  mortgage  deed,  and  that  the  defendants, 
as  such  mortgagees  as  aforesaid,  had  applied  to  the  said  James 
Harris  to  allow  them  to  continue  to  occupy  the  said  premises  and  to 
vary  the  terms  of  the  said  lease  in  certain  respects  as  thereinafter 
mentioned,  which  he  had  agreed  to  do,  it  was  witnessed  that — 

\Here  set  out  the  terms  of  the  arrangement.'] 

7.  The  said  James  Harris  died  on  June  21st,  1895.  By  his  last 
will  dated  October  3rd,  1 894,  he  devised  the  said  premises  to  the 
plaintiffs,  subject  to  the  said  lease. 

8.  The  defendants  have  regularly  paid  to  the  plaintiffs  the  rent 
reserved  by  the  said  lease.  But  they  deny  that  they  are  liable  to 
perform  or  observe  any  of  the  covenants  of  the  said  Bichard  King 
contained  in  the  said  lease.  They  deny  that  they  are  or  ever  have 
been  in  possession  of  the  said  premises  as  tenants  thereof  either  to 
the  said  James  Harris,  or  to  the  plaintiffs.  Or,  if  tenants  at  all, 
they  assert  that  they  are  only  weekly  tenants  of  the  said  premises. 
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And  the  plaintiffs,  as  such  executors  and  trustees  as  aforesaid, 
claim: — 

(i)  A  declaration  that  the  defendants  are  tenants  to  the  plain- 
tiffs of  the  said  premises  for  the  residue  of  the  said  term 
of  twenty-one  years,  and  upon  all  the  other  terms  of  the 
said  lease ; 
(ii)  Or,  in  the  alternative,  a  declaration  that  the  defendants  are 
liable  to  perform  and  observe  the  covenants  of  the  said 
Bichard  King  contained  in  the  said  lease  (a)  till  the 
expiration  of  the  said  term  of  twenty-one  years,  or  (b)  so 
long  as  the  defendants  continue  in  occupation  of  the  said 
premises. 
Place  of  trial,  Leeds. 
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IV.— DEFENCES. 

(i)  In  Actions  foe  Breach  op  Contract. 

No.  73. 

Action  on  an  Award. 

1.  The  said  arbitration  was  not  properly  or  fairly  conducted. 
No  opportunity  was  given  to  the  defendant  to  produce  any  evidence 
before  the  said  arbitrator,  and  the  said  arbitrator  did  not  himself 
view  any  of  the  goods  injured  by  the  said  fire ;  wherefore  the  said 
award  is  not  legally  valid  or  binding  on  the  defendant. 

2.  The  plaintiff  had  notice  of  all  the  facts  alleged  in  the  preceding 
paragraph  before  he  issued  the  writ  in  this  action. 

No.  74. 
Breach  of  Promise  of  Marriage. 

(Defence  to  No.  48.) 

1.  The  defendant  never  promised  as  alleged. 

2.  The  defendant  never  seduced  the  plaintiff. 

3.  The  plaintiff  never  permitted  the  defendant  to  seduce  her, 
relying  upon  any  promise  of  his,  or  at  all. 

4.  Before  the  alleged  breach,  to  wit,  on  July  3rd,  1896,  the  con- 
tract, if  any,  between  the  plaintiff  and  defendant  was  rescinded  by 
mutual  consent ;  and  the  plaintiff  wholly  exonerated  and  discharged 
the  defendant  from  the  performance  of  his  alleged  promise. 

No.  75. 
Commission. 

1.  The  plaintiff  did  not  do  any  of  the  work  alleged  in  the  State- 
ment  of  Claim  or  earn  any  of  the  commission  therein  claimed. 

2.  The  plaintiff  has  not  effected  a  sale  of,  or  found  a  purchaser 
for,  any  of  the  ground  rents  in  the  Statement  of  Claim  mentioned. 

o.  cc 
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He  never  introduced  to  the  defendants  any  person  able  and  willing 
to  purchase  the  said  ground  rents  at  the  price  mentioned  in  the 
letter  set  out  in  the  Statement  of  Claim. 

3.  By  the  express  terms  of  the  said  letter,  it  was  a  condition 
precedent  to  the  plaintiff's  right  to  recover  any  commission  that  he 
should,  on  or  before  the  17th  January,  1897,  forward  to  the  defen- 
dants the  name  and  address  of  some  person  able  and  willing  to 
purchase  the  said  ground  rents  at  the  price  mentioned  in  the 
said  letter.  The  plaintiff  did  not  forward  to  the  defendants  the 
name  or  address  of  any  such  person  on  or  before  the  said  date,  or 
at  all. 

4.  By  the  express  terms  of  the  said  letter  the  plaintiff  was  only 
to  be  paid  the  commission,  if  any,  due  to  him  out  of  the  purchase- 
money  paid  to  the  defendants  by  a  purchaser  introduced  to  them  by 
the  plaintiff.  No  purchaser  introduced  by  the  plaintiff  has  ever 
yet  paid  any  purchase-money  to  the  defendants. 


No.  76. 

"  Extras  "  to  a  Building  Contract. 

1.  By  a  contract  under  seal,  dated  the  9th  day  of  January,  1896, 
and  made  between  the  plaintiffs  and  the  defendants,  the  plaintiffs 
agreed  to  do  the  work  and  labour,  and  to  supply  the  materials 
therein  specified  for  the  defendants  for  the  sum  of  2,790/. 

2.  The  plaintiffs  did  the  work  and  labour,  and  supplied  the 
materials  therein  specified,  and  the  defendants  have  paid  the 
plaintiffs  the  said  sum  of  2,790/.  They  have  also  paid  to  the 
plaintiffs  the  sum  of  739/.  for  "  extras."  They  thus  before  action 
satisfied  the  plaintiffs'  whole  claim  under  the  said  contract. 

3.  As  to  all  work,  labour  and  materials  other  than  those  for 
which  the  defendants  so  paid  the  plaintiffs  before  action,  the  defen- 
dants never  ordered  the  same,  or  any  part  thereof.  No  such  work 
and  labour  has  been  done,  and  no  such  materials  have  been 
supplied  by  the  plaintiffs  for  or  to  the  defendants  at  their  request 
or  at  all. 

4.  The  defendants  never  agreed  to  pay  the  plaintiffs  the  prices 
which  they  have  charged  for  the  said  work,  labour,  and  materials. 
Such  prices  are  excessive  and  unreasonable. 
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5.  If,  however,  the  plaintiffs  are  claiming  the  sum  of  4,169/.  0*.  8c?. 
under  the  said  contract  of  January  9th,  1896,  for  "  extras"  within 
the  meaning  of  the  said  contract,  then  the  defendants  say  that  the 
same  are  not  "  extras/'  but  were  included  and  paid  for  in  the  said 
fixed  sum  of  2,790/.  The  following  clauses  of  the  said  contract  are 
in  that  case  also  material : — 

\_Set  out  the  clauses  on  which  the  defendants  rely^\ 

6.  No  instructions  were  ever  given  in  writing  by  the  engineer  or 
any  other  person  duly  authorized  on  behalf  of  the  defendants  for 
any  of  the  work,  labour,  or  materials,  the  price  of  which  is  sought 
to  be  recovered  in  this  action.  No  such  instructions  in  writing 
stated  that  any  such  matter  was  to  be  the  subject  of  an  extra  or 
varied  charge.  No  claim  was  made  in  writing  by  the  plaintiffs  in 
respect  of  any  such  work  within  one  week  from  the  execution 
thereof,  or  before  the  same  became  out  of  view  or  beyond  check  or 
admeasurement. 

7.  The  plaintiffs  did  not  deliver  from  time  to  time  within  one 
week  after  the  expiration  of  the  month  in  which  the  work  then 
claimed  for  was  done,  a  true  or  proper  or  any  claim  in  a  form  pre- 
scribed by  the  engineer,  or  in  any  other  form.  The  engineer  has 
not  certified  or  recommended  the  amount  claimed  in  this  action  or 
any  other  amount  to  be  paid  to  the  plaintiffs  by  the  defendants. 
No  dispute  has  yet  been  referred  to  or  settled  by  the  engineer; 
nor  has  he  ever  given  any  decision  thereon. 


No.  77. 
Goods  Sold  and  Delivered. 

(Separate  Defence  of  one  of  two  Defendants.) 
Defence  op  the  Defendant  0.  D. 

1.  This  defendant  never  bought  any  goods  from  the  plaintiff. 

2.  No  goods  were  ever  delivered  by  the  plaintiff  to  this  defendant 
at  his  request,  or  at  all. 

3.  This  defendant  never  agreed  to  pay  the  plaintiff  any  of  the 
prices  charged  in  the  particulars  or  any  other  prices. 

4.  The  prices  charged  by  the  plaintiff  for  the  said  goods  are  un- 
reasonable and  exorbitant. 

cc2 
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No.  78. 

Goods  sold  and  delivered — Adulteration. 

1.  The  defendants  admit  that  they  agreed  to  buy  from  the  plain- 
tiff millr  in  the  quantities  and  on  the  terms  mentioned  in  para.  2 
of  the  Statement  of  Claim.  But  it  was  also  a  term  of  the  agreement 
that  all  milk  supplied  thereunder  by  the  plaintiff  to  the  defen- 
dants should  be  pure  milk  unadulterated  with  water  or  any  other 
substance. 

2.  The  plaintiff,  in  pretended  pursuance  of  the  said  agreement, 
repeatedly  and  persistently  delivered  to  the  defendants  during  the 
month  of  March,  1 896,  milk  which  was  not  pure  nor  in  accordance 
with  the  terms  of  the  said  agreement,  but  was  milk  adulterated  with 
water ;  and  thereupon  the  defendants,  as  they  lawfully  might  do, 
declined  to  receive  any  further  deliveries  from  the  plaintiff,  and 
cancelled  the  said  agreement. 

No.  79. 
Goods  sold  and  delivered — Inferior  Quality. 

1.  The  plaintiffs  never  delivered  to  the  defendant  any  hides  of 
the  quality  and  substance  ordered. 

2.  The  plaintiffs  tendered  to  the  defendant  other  hides  of  a  much 
lighter  and  inferior  quality ;  these  the  defendant  refused  to  accept, 
and  returned  the  same  to  the  plaintiffs. 

No.  80. 
Goods  sold  and  delivered — Not  equal  to  Sample. 

(Defence  and  Counterclaim  to  No.  51.) 

1.  As  to  44 J.,  part  of  the  moneys  claimed  in  this  action,  being  the 
price  of  forty-four  sacks  of  the  barley  mentioned  in  para.  3  of  the 
Statement  of  Claim,  the  defendants  have  since  action  paid  44/.  to 
the  plaintiff's  solicitors  under  an  order  made  in  this  action  on 
February  22nd,  1897. 

2.  As  to  the  residue  of  the  plaintiff's  claim  in  this  action,  the 
defendants  say  the  said  barley  was  sold  to  them  by  sample,  and 
the  plaintiff  warranted  and  undertook  that  the  same  was  equal 
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to  sample,  and  was  and  should  be  properly  screened  and  well 
managed. 

3.  The  said  barley  was  not  equal  to  sample,  and  was  not  properly 
screened  or  well  managed,  and  thereby  was  and  is  of  less  value  to 
the  defendants. 

4.  The  defendants  bring  into  Court  /.,  and  say  that,  by 

reason  of  the  matters  hereinbefore  alleged,  and  after  deducting  the 
amount  of  the  defendants'  counterclaim,  the  same  is  sufficient  to 
satisfy  so  much  of  the  plaintiff's  claim  as  is  herein  pleaded  to. 

5.  And  by  way  of  set-off  and  counterclaim,  the  defendants  repeat 
the  allegations  contained  in  paras.  2,  3,  and  4  above,  and  claim 
alternatively  £ damages  for  the  plaintiffs  breaches  of  war- 
ranty. * 

[See  Precedent,  No.  106.] 

No.  81. 
Policy  of  Life  Assurance. 

1.  In  the  month  of  July,  1896,  Joseph  Brown  (mentioned  in  the 
Statement  of  Claim,  and  hereinafter  called  "the  assured")  was 
desirous  to  effect  an  insurance  with  the  defendant  company,  and 
signed  and  delivered  to  them  a  declaration  in  writing,  dated  the 
5th  day  of  July,  1896,  which  he  agreed  should  be  the  basis  of  the 
contract  of  assurance  which  he  desired  to  effect  with  the  defendant 
company.  And  on  the  faith  of  the  statements  contained  in  the  said 
declaration  the  defendant  company  granted  him  the  policy  sued 
on,  No.  24,942.  In  the  said  declaration  the  assured  stated  that  his 
age  next  birthday  was  69  years. 

2.  By  the  said  policy,  after  reciting  the  facts  in  the  last  paragraph 
mentioned,  and  that  satisfactory  evidence  of  the  statement  as  to  age 
had  to  be  furnished  to  the  directors,  the  defendant  company  cove- 
nanted to  pay  1,000/.  to  the  executors,  administrators,  or  assigns  of 
the  assured,  within  one  calendar  month  next  after  satisfactory  proof 
of  title  and  of  the  age  and  death  of  the  assured  should  have  been 
duly  furnished  to  the  directors  of  the  defendant  company. 

3.  No  satisfactory  proof  of  the  title  of  the  plaintiff  or  of  the  age 
of  the  assured  has  ever  been  furnished  to  the  directors  of  the  defen- 
dant company. 

4.  The  defendant  company  does  not  admit  that  the  plaintiff  is  the 
legal  personal  representative  of  the  assured. 
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5.  It  was  a  condition  of  the  said  policy  that  all  persons  making 
claims  thereunder  must  give  satisfactory  proof  of  the  time  of  birth, 
of  the  assured  and  of  their  title  to  receive  any  sum  due  under  the 
said  policy,  with  such  further  information  on  each  point  as  the 
directors  should  think  reasonable.  The  plaintiff  has  given  no 
satisfactory  proof  of  the  time  of  birth  of  the  assured,  or  of  her  title. 

6.  It  was  a  condition  of  the  said  policy  that  the  declaration, 
referred  to  in  paragraph  1  above,  should  form  the  basis  of  the  con- 
tract between  the  assured  and  the  defendant  company,  and  that  if 
the  said  declaration  was  not  in  all  respects  true,  the  said  policy 
should  be  void.  The  said  declaration  was  not  in  all  respects  true. 
The  age  of  the  assured,  on  his  next  birthday,  was  then  74,  and  not 
69  as  therein  stated  ;  and  the  said  policy  is  therefore  void. 

7.  The  said  policy  was  made  on  the  life  of  the  assured,  for  the 
use  and  benefit  of  one  David  Dawson,  and  not  of  the  assured.  But 
the  name  of  the  said  David  Dawson  was  not  inserted  in  the  said 
policy,  as  is  required  by  sect.  2  of  the  statute  14  Geo.  III.  c.  48,  and 
the  defendant  company  will  therefore  object  that  the  said  policy  is 
illegal  and  void. 

8.  The  plaintiff  is  not  the  holder  of  the  said  policy.  She  is  not 
entitled  to  receive  the  moneys,  if  any,  which  the  defendant  company 
may  be  liable  to  pay  under  the  said  policy. 


No.  82. 

Rectification  of  an  Agreement. 
Defence  and  Counterclaim. 

Defence. 

1.  The  defendant  admits  that  on  May  2nd,  1891,  he  signed  a 
written  agreement  with  the  plaintiffs.  But  the  substance  of  such 
agreement  is  not  correctly  stated  in  paragraph  3  of  the  Statement 
of  Claim.  The  defendant  never  agreed  as  in  that  paragraph 
alleged. 

2.  The  defendant  contends  that  on  the  true  construction  of  the 
said  written  agreement  the  plaintiffs  are  not  entitled  to  be  paid  any 
moneys  until  the  defendant  has  received  from  abroad  the  proceeds 
of  the  mines,  either  on  sale  or  from  workings,  sufficient  for  such 
payment.    The  defendant  has  never  yet  received  any  such  proceeds. 
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8.  If,  however,  it  should  be  held  that  the  plaintiffs  are  entitled 
tinder  the  said  agreement  as  written  to  be  paid  any  moneys  by  the 
defendant  before  he  has  received  from  abroad  proceeds  of  the  said 
mines  sufficient  for  such  payment,  the  defendant  counterclaims  to 
have  the  said  agreement  rectified,  and  says  that  the  verbal  agree- 
ment between  the  plaintiffs  and  the  defendant  was  that  no  moneys 
should  be  payable  by  defendant  to  plaintiffs  until  he  had  received 
proceeds  of  the  mines  sufficient  for  payment  of  the  same.  The 
plaintiffs  acted  as  solicitors  for  both  parties  in  the  matter,  and 
prepared  the  said  written  agreement  as  a  record  of  the  said  verbal 
agreement;  and  the  defendant  signed  the  said  agreement  in  the 
belief,  and  on  the  faith  of  a  representation  made  by  the  plaintiffs, 
that  it  contained  the  terms  of  the  said  verbal  agreement,  and  that 
no  money  would  become  payable  by  him  to  the  plaintiffs  thereunder 
until  he  had  received  proceeds  of  the  mines  sufficient  for  such 
payment. 

The  defendant  counterclaims  to  have  the  said  agreement  rectified. 

[See  Precedent,  No.  107.] 


No.  83. 
Kescission  of  a  Contract — Accord  and  Satisfaction. 

1 .  The  defendant  admits  that  he  entered  into  a  contract  with  the 
plaintiffs  on  June  14th,  1897,  and  that  the  purport  thereof  is  cor- 
rectly stated  in  paragraph  1  of  the  Statement  of  Claim.  But  prior 
to  August  21st,  1897,  and  before  any  breach  by  defendant  of  the 
said  contract,  the  plaintiffs  and  defendant  mutually  agreed  to  rescind 
the  said  contract,  and  to  substitute  a  fresh  agreement  therefor. 

2.  The  terms  of  the  said  substituted  agreement  were  reduced  to 
writing  on  August  21st,  1897,  and  signed  by  the  defendant;  and 
the  defendant  thereby  agreed  to  pay  to  the  plaintiffs  300/.  in  cash, 
and  also  to  give  them  four  promissory  notes  for  the  remainder  of  the 
said  purchase-money,  and  the  plaintiffs  agreed  to  accept  the  said 
cash  and  notes  in  full  satisfaction  and  discharge  of  their  rights  under 
the  said  contract. 

3.  On  August  27th,  1897,  the  defendant  paid  the  plaintiffs  the 
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sum  of  300/.,  and  handed  to  them  the  said  notes,  and  the  said  cash 
and  notes  respectively  were  accepted  by  the  plaintiffs  as  the  due 
performance  and  in  full  satisfaction  and  discharge  of  the  said  agree- 
ment of  August  21st.     The  said  notes  are  still  outstanding. 

4.  The  defendant  admits  that  he  paid  the  sum  of  300/.  to  the 
plaintiffs,  but  denies  that  he  did  so  in  pursuance  of  the  said  contract 
of  June  14th.  Such  payment  was  made  in  performance  of  the  said 
agreement  of  August  21st. 

No.  84. 
Work  and  Labour  done  and  Materials  supplied — Interest. 

1.  The  plaintiff  never  did  any  of  the  work  or  labour,  or  provided 
any  of  the  materials,  specified  in  the  Statement  of  Claim. 

2.  None  of  the  said  work  or  labour  was  done,  nor  were  any  of 
the  said  materials  supplied,  for  or  to  the  defendant  or  at  his  request. 

3.  The  defendant  never  agreed  to  pay  the  plaintiff  the  prices 
charged  for  the  said  work,  labour  and  materials,  or  any  other  prices. 
The  prices  charged  by  the  plaintiff  are  unreasonable  and  exorbitant. 

4.  The  defendant  never  agreed  to  pay  the  plaintiff  any  interest 
on  the  sum  of  217/.  3*.  4c?.,  or  on  any  other  sum. 

5.  The  defendant  will  object  that  no  facts  are  disclosed  in  the 
Statement  of  Claim  which  entitle  the  plaintiff  to  any  interest. 


(ii)  In  Actions  op  Toet. 
No.  85. 

Fraudulent  Misrepresentation. 

1 .  Neither  defendant  ever  made  any  of  the  representations  alleged 
in  the  Statement  of  Claim. 

2.  No  one  of  the  said  alleged  representations  was  false  in  fact ; 
no  one  of  them  was  false  to  the  knowledge  of  either  of  the  defen- 
dants ;  no  one  of  them  was  made  fraudulently  or  recklessly  or  with- 
out caring  whether  the  same  was  true  or  false. 

3.  The  plaintiff  was  not  induced  by  any  of  the  alleged  represen- 
tations to  buy  the  goodwill,  tenancy,  and  licence  of  the  Duke  of 
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York  Tavern.  The  plaintiff  ascertained  for  himself  the  value  and 
extent  of  the  business  done  at  the  said  tavern,  and  the  class  of 
customers  using  the  same.  He  himself  examined  the  books  and 
visited  the  said  tavern  before  he  agreed  to  purchase  the  same,  and 
he  made  the  said  purchase  in  reliance  upon  his  own  judgment  and 
the  result  of  his  own  inquiries  and  investigations,  and  not  upon 
any  statement  or  representation  made  by  the  defendants  or  either  of 
them. 

4.  The  plaintiff  has  not  suffered  the  alleged  or  any  damage  by 
reason  of  any  act  or  default  of  either  of  the  defendants.  The 
defendants  will  object  that  the  damage  claimed  is  too  remote. 


No.  86. 
Infringement  of  Copyright. 

1.  The  plaintiff  is  not  the  author  of  the  so-called  chart. 

2.  The  plaintiff  did  not  after  publication,  or  at  any  other  time, 
register  the  said  chart  at  Stationers'  Hall. 

3.  The  registration,  if  any,  is  invalid. 

4.  The  said  chart  is  not  the  subject  of  copyright. 

5.  The  defendant  has  not  infringed  the  plaintiff's  copyright,  if 
any. 

6.  Notice  of  objections  is  delivered  herewith,  pursuant  to  the 
statute  5  &  6  Yict.  o.  45,  s.  16. 

No.  87. 
Notice  of  Objections. 

(Delivered  with  the  Defence  pursuant  to  the  statute  5  Sf  6  Vict.  c.  45, 

«.  16.) 

The  following  are  the  objections  upon  which  the  defendant 
intends  to  rely  : — 

1.  The  so-called  chart  is  not  an  original  work  of  the  plaintiff's; 
he  is  not  the  first  author  or  inventor  of  it.  Similar  charts  showing 
the  results  of  the  May  races  have  been  published  in  Cambridge 
every  May  Term  since  1853. 

2.  The  so-called  chart  is  not  the  subject  of  copyright.  It  is 
not  a  literary  composition.     It  is  merely  a  pictorial  method  of 


394  PRECEDENTS. 

stating  certain  items  of  news  about  the  boat-races  which  were  already 
common  property. 

3.  The  so-called  chart  was  never  duly  entered  or  registered  at 
Stationers'  Hall  as  required  by  statute,  and  the  plaintiff  can  main- 
tain no  action  for  infringement  of  copyright  in  respect  thereof, 
inasmuch  as — 

(a)  The  registration,  if  made,  was  made  before  the  publication 

of  the  said  chart,  viz.,  on  May  21st,  1897. 

(b)  The  said  chart  was  first  published  on  May  24th,  1897,  and 
not  on  May  21st,  1897,  which  is  wrongly  entered  as  the  date 
of  first  publication  in  the  registry  book  of  the  Stationers' 
Company. 

No.  88. 
Infringement  of  a  Patent. 

{Defence  to  No.  61.) 

1.  The  defendants  have  not  infringed  any  letters  patent. 

2.  The  said  alleged  invention  is  not  new. 

3.  The  said  alleged  invention  is  not  the  proper  subject-matter  of 
letters  patent. 

4.  The  plaintiff  is  not  the  first  and  true  inventor  of  the  said 
alleged  invention. 

5.  The  plaintiff's  final  specification  describes  and  claims  an  in- 
vention larger  than  and  different  from  the  invention  the  nature  of 
which  is  disclosed  in  the  provisional  specification. 

6.  Particulars  of  objections  are  delivered  herewith,  pursuant  to 
the  statute  in  that  case  made  and  provided. 


No.  89. 

Particulars  of  Objections. 

(Delivered  with  the  Defence  pursuant  to  the  statute  46  Sf  47  Vict.  c.  57, 

s.  29.) 

The  following  are  the  particulars  of  the  objections  upon  which 
the  defendants  intend  to  rely : — 

1.  The  plaintiff  is  not  the  first  and  true  inventor  of  the  said 
alleged  invention. 
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2.  The  said  alleged  invention  is  not  new* 

(i)  The  said  alleged  invention  had  been  published  in  this  realm 
prior  to  the  date  of  the  said  letters  patent  in  the  specifications 
of  the  following  patents : — 

(a)  Brown  and  Singleton,  No.  9815  of  1865. 

(b)  Onne,  No.  3964  of  1877. 

(c)  Gray  and  Tunnicliffe,  No.  982  of  1886. 

The  defendants  rely  on  *lines  10 — 17  on  page  2  of  (a),  on  lines  8 — 12 
of  page  3  of  (b),  and  on  the  whole  of  (c),  as  anticipating  the  second  and 
third  claims  in  the  specification  of  the  plaintiff's  letters  patent. 

(ii)  The  said  alleged  invention  claimed  in  the  first  claim  of  the 
specification  of  the  plaintiff's  letters  patent  had,  prior  to  the 
date  of  the  said  letters  patent,  been  published  in  this  realm 
in  the  following  books  : — 

(d)  "Light  and  Heat,"  by  Joseph  Addison,  published  in  1891  by 

Macmillan  &  Co.,  of  Bedford  Street,  Covent  Garden,  W.O. 

The  parts  relied  on  are  the  descriptive  matter  on  page  12  and  the 
illustrated  designs  No.  6  on  page  13,  and  No.  128  on  page  92. 

[Specify  all  other  publications  on  which  the  defendants  rely,  giving  in  each 
case  the  name  of  the  book  and  of  the  author,  and  the  name  and  address  of  the 
publisher."] 

(iii)  The  said  alleged  invention  claimed  in  the  first  claim  in  the 
specification  of  the  plaintiff's  letters  patent  had  been  pub- 
lished in  this  realm  prior  to  the  date  of  the  said  letters 
patent  bj  the  manufacture,  use  and  sale  of  [specify  antici- 
patory articles']  by  the  several  persons,  at  the  several  places, 
and  at  the  several  dates,  hereinafter  set  out : — 

(e)  By  A.  B.  [name  of  prior  user]  of  [address  where  user  took  place]  for 

the  past  six  years  and  their  predecessors  in  business  [name  of 
predecessor]  for  many  years  previously. 

(f)  0.  D.  of  — —  for  the  past  nine  years. 

(g)  The  said  alleged  inventions  claimed  in  the  second  and  third 
claims  of  the  specification  of  the  plaintiff's  letters  patent  have 
also  been  anticipated  by  the  common  general  use  of  the  trade  for 
many  years  prior  to  the  date  of  the  plaintiff's  letters  patent. 

3.  The  said  alleged  invention  is  not  the  proper  subject-matter  of 
letters  patent. 

The  defendants  intend  to  rely  hereunder  upon  all  prior  publica- 
tions set  out  in  the  preceding  paragraphs,  and  to  allege  that  in  none 

*  Lines  and  pages  must  be  specified,  if  special  portions  be  relied  on. 
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of  the  claims  in  the  plaintiff's  letters  patent  is  there  any  patentable 
improvement  upon  existing  prior  knowledge. 

4.  The  final  specification  of  the  plaintiff's  letters  patent  describes 
and  claims  in  its  second  and  third  claims  inventions  which  are  not 
included,  and  the  nature  of  which  is  not  defined,  in  the  provisional 
specification. 


No.  90. 
Liability  of  a  Lighterman. 

{Defence  to  No.  63.) 

1.  The  defendants  at  all  dates  mentioned  in  the  Statement  of 
Claim  were  and  now  are  warehousemen  and  wharfingers,  but  they 
were  not  and  are  not  lightermen  as  alleged,  and  did  not  enter  into 
any  contract  as  such. 

2.  The  defendants  never  agreed  to  tranship  or  carry,  or  to  land 
or  warehouse,  any  of  the  goods  mentioned  in  the  Statement  of 
Claim  upon  the  terms  therein  alleged,  or  for  reward,  or  at  all. 

3.  The  defendants  deny  each  and  every  allegation  contained  in 
paragraphs  3,  4,  and  6  of  the  Statement  of  Claim. 

4.  The  defendants  did  not,  nor  did  their  servants  or  agents, 
negligently  or  carelessly  navigate,  moor,  or  keep  the  said  lighter, 
or  do  any  act,  or  omit  anything,  which  caused  damage  to  the 
plaintiff. 

5.  If  the  said  goods  were  shipped  on  board  the  said  lighter,  she 
was  at  such  time  tight,  staunch  and  strong,  and  in  every  way 
suitable  and  reasonably  fit  for  the  loading  and  carriage  of  the  said 
goods.  But  the  defendants  never  warranted,  as  alleged  in  para- 
graph 5  of  the  Statement  of  Claim,  or  at  all.  No  damage  was  caused 
to  any  of  the  said  goods  by  reason  of  the  breach  of  any  warranty. 

6.  Alternatively,  the  defendants  say  that  if  they  agreed  to 
tranship  and  carry  the  said  goods  for  reward  or  at  all,  or  if  they 
shipped  any  of  the  plaintiff's  goods  on  board  the  said  lighter,  they 
did  so  upon  the  terms  that  they  should  not  be  liable  for  any  loss  or 
damage  to  the  said  goods,  except  loss  or  damage  arising  from  the 
negligence  or  wilful  acts  of  themselves  or  their  servants,  and  that 
the  alleged  loss  or  damage  was  not  so  caused. 
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No.  91. 
Libel. 

1.  The  defendants  are  the  proprietors  of  a  weekly  newspaper 
called  the  "  Stock  Exchange." 

2.  The  defendants  admit  that  they  printed  and  published  in  their 
said  newspaper  the  words  set  out  in  paragraph  3  of  the  Statement 
of  Claim,  but  deny  that  they  did  so  with  any  of  the  meanings  in  the 
said  paragraph  alleged.  The  said  words  are  incapable  of  the  said 
alleged  meanings  or  any  other  defamatory  or  actionable  meaning. 

3.  The  said  words  without  the  said  alleged  meanings  are  no  libel. 

4.  The  said  words  are  part  of  a  fair  and  accurate  report  of  a 

judicial  proceeding,  viz.,  an  action  tried  before  Mr.  Justice 

on ,  in  which  A.  B.  was  plaintiff  and  C.  D.  defendant,  and 

were  published  by  the  defendants  bond  Jide  for  the  information  of 
the  public,  and  in  the  usual  course  of  their  business  as  public 
journalists,  and  without  any  malice  towards  the  plaintiff,  and  are 
therefore  privileged. 

5.  The  said  words  are  fair  and  bond  fide  comment  on  matters  of 
public  interest,  namely,  the  said  judicial  proceeding  and  the  pro- 
motion and  registration  of  the  J.  B.  E.  Co.,  and  were  published  by 
the  defendants  bond  fide  for  the  benefit  of  the  public  and  without 
any  malice  towards  the  plaintiff. 

6.  The  said  words  without  the  said  alleged  meanings  and  accord- 
ing to  their  natural  and  ordinary  signification  are  true  in  substance 
and  in  fact. 

No.  92. 

LlBBL. 

1.  The  defendant  admits  that  he  printed  and  published  in  his 
newspaper  the  words  set  out  in  paragraph  2  of  the  Statement  of 
Claim,  but  he  denies  that  he  published  them  with  any  of  the 
meanings  in  the  said  paragraph  alleged,  or  with  any  defamatory 
meaning. 

2.  In  so  far  as  the  said  words  consist  of  allegations  of  fact,  they 
are  true  in  substance  and  in  fact;  in  so  far  as  they  consist  of 
expressions  of  opinion  they  are  fair  comments  made  in  good  faith 
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and  without  malice  upon  the  said  facts,  which  are  matters  of  public 
interest.* 

No.  93. 
Libel — Apology  and  Payment  into  Court. 

The  defendant  admits  that  she  wrote  and  published  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim.  She  denies  that 
they  bear  the  meanings  alleged  in  the  said  paragraph,  but  she  admits 
that  they  are  libellous  in  their  natural  signification,  and  that  they 
refer  to  the  plaintiff.  She  has,  since  action  brought,  tendered  to 
the  plaintiff  a  full  apology  for  her  publication  of  the  said  words, 
and  has  also  offered  to  pay  a  sum  of  money  to  the  plaintiff  for 
damages  and  costs.  And  the  defendant  now  repeats  such  apology, 
and  expresses  her  sincere  regret  for  such  publication.  She  un- 
reservedly withdraws  all  imputation  on  the  plaintiff's  character, 
and  brings  into  Court  the  sum  of  51.  5s. ,  and  says  that  the  same, 
together  with  such  apology,  is  sufficient  to  satisfy  the  plaintiff's 
claim  in  this  action  in  respect  of  the  said  words  without  the  said 
alleged  meanings,  which  are  denied. 

[N.B. — A  defendant  may  deny  the  innuendo  and  yet  pay  money  into 
Court,  provided  it  is  made  clear  that  the  money  is  paid  into  Court,  in 
respect  of  the  words  without  the  innuendo,  which  is  denied.  Mackay 
V.  Manchester  Press  Co.,  54  /.  P.  22  ;  6  Times  L.  JR.  16,  ante7  p.  210.] 

No.  94. 

Libel — Notice  in  mitigation  or  Damages. 

Particulars, 
{Delivered pursuant  to  Order  XXXVI.  r.  37.) 

Take  notice,  that  at  the  trial  of  this  action  the  defendant  intends 
to  give  the  following  matters  in  evidence  with  a  view  to  mitigation 
of  damages : — 

1.  On  August  10th,  1896,  before  the  publication  of  the  letter  set 
out  in  paragraph  4  of  the  Statement  of  Claim,  the  plaintiff  wrote 


*  This  form  of  pleading  was  approved  by  the  Divisional  Court  in  Lord 
Tenrhyn  v.  The  Licensed  Victualler?  Mirror,  7  limes  L.  B.  1  (Mathew  and 
Grantham,  JJ.). 
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and  caused  to  be  printed  and  published  intbe County  Gazette 

an  anonymous  letter  with  regard  to  the  matters  mentioned  in  para- 
graph 2  of  the  Statement  of  Claim,  in  which  he  commended  his 
own  conduct,  and  then  referred  to  the  defendant  in  the  following 
words : — 

[Set  out  so  much  of  the  anonymous  letter  as  attacked  the  defendant.] 

2.  It  was  in  reply  to  the  attack  made  on  the  defendant  by  this 

anonymous  letter  that  the  defendant  wrote  the  words  set  out  in 

paragraph  4  of  the  Statement  of  Claim,  which  the  plaintiff  alleges 

to  be  a  libel  upon  him. 

Dated  the day  of 1896. 

Tours,  &c, 


To  the  Plaintiff,  and 
Messrs.  C.  and  D., 

his  Solicitors  or  Agents. 


A.  B.,  of , 

Defendant's  Solicitor. 


No.  95. 

Replevin — Rent  in  Arrear. 

The  plaintiff  held,  and  still  holds,  the  said  premises  as  tenant  to 
one  J.  S.,  at  the  yearly  rent  of  300/.,  payable  quarterly.  On 
August  7th,  1897,  150/.  of  the  said  rent  was  and  still  is  due  and  in 
arrear  from  the  plaintiff  to  the  said  J.  S.,  who  thereupon  appointed 
the  defendant  his  bailiff  to  distrain  on  the  goods  upon  the  said 
premises  for  the  said  arrears  of  rent.  And  the  defendant  accord- 
ingly took  the  goods  mentioned  in  the  plaintiff's  particulars  as  a 
distress  for  the  said  rent. 


No.  96. 

Replevin — Cattle  Damage  Feasant.    . 

On  July  9th,  1897,  the  defendant  was  in  occupation  of  a  certain 
field  as  tenant  to  Sir  J.  H. ;  and  the  said  cattle  were  wrongfully 
straying  in  the  said  field,  and  doing  damage  there ;  wherefore  the 
defendant  distrained  them  in  the  said  field. 
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No.  97. 
Slander. 

1.  The  defendant  never  spoke  or  published  any  of  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim. 

2.  The  defendant  never  spoke  or  published  the  said  words  with 
the  meaning  in  the  said  paragraph  alleged.  The  said  words  are 
incapable  of  the  said  meaning  or  of  any  other  defamatory  or  action- 
able meaning. 

3.  The  defendant  never  spoke  or  published  the  said  words  of  the 
plaintiff  in  relation  to  his  trade,  &c.  [Follow  the  exact  words  of  the 
Statement  of  Claim.']     The  plaintiff  is  not  a . 

4.  The  defendant  will  object  that  the  said  words  are  not  action- 
able without  proof  of  special  damage,  and  that  none  is  alleged  (or, 
and  that  the  special  damage  alleged  is  too  remote  and  is  not  suffi- 
cient in  law  to  sustain  the  action). 


No.  98. 
Slander — Vulgar  Abuse. 

1.  The  defendant  admits  that  he  spoke  and  published  the  words 
set  out  in  paragraphs  2  and  3  of  the  Statement  of  Claim,  but  denies 
that  he  spoke  or  published  them  with  the  meanings  in  the  said 
paragraphs  alleged. 

2.  The  said  words  are  merely  vulgar  abuse,  and  were  uttered  by 
the  defendant  manger,  as  all  who  heard  the  words  were  well  aware; 
they  were  not  intended  or  understood  to  convey  any  specific  charge 
or  imputation  against  the  plaintiff. 

3.  The  said  words  are  incapable  of  any  of  the  said  meanings,  or 
of  any  other  actionable  or  defamatory  meaning. 

4.  The  defendant  will  object  that  the  said  words  (taken  either 
by  themselves  or  with  any  innuendo  of  which  they  are  capable)  are 
not  actionable  without  proof  of  special  damage,  and  that  none  is 
alleged. 
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(iii)  In  an  Action  fob  the  Recovery  op  Land. 

No.  99. 
Ejectment  of  a  Tenant. 

{Defence  and  Counterclaim  to  No.  42.) 

1.  The  defendant  is  in  possession  of  the  premises  mentioned  in 
the  Statement  of  Claim. 

2.  The  defendant  denies  that  he  ever  was  tenant  at  will  to  the 
plaintiff  of  the  said  premises.  But  before  the  determination  of 
such  tenancy,  if  any,  the  plaintiff,  by  writing  dated  October  3rd, 
1896,  agreed  to  grant*  to  the  defendant  a  lease  of  the  said  premises 
at  the  yearly  rent  of  120Z.  for  the  term  of  twenty-one  years,  com- 
mencing December  25th,  1896;  and  on  that  date  the  defendant's 
tenancy  at  will,  if  any,  determined,  and  he  has  since  that  date  been 
and  still  is  in  possession  of  the  said  premises  under  the  said  agree- 
ment. 

And  the  defendant  counterclaims  to  have  the  said  agreement 
specifically  performed,  and  to  have  a  lease  granted  to  him  in 
accordance  therewith. 

[See  Precedent,  No.  108."] 


(iv)  Notices  op  Special  Defences  in  Actions  foe 

Tkial  without  Pleadings. 

[Although  pleadings  may  have  been  dispensed  with,  it  is  still  in 
some  cases  necessary  in  these  actions  for  the  defendant  to  give 
notice  of  his  defence.  For  by  r.  5  of  Order  XVULa.,  in  all  cases 
where  a  defendant  has  not  taken  out  a  summons  under  r.  3  of  that 
Order,  he  will  not  be  allowed  to  rely  at  the  trial  on  a  set-off  or 
counterclaim,  or  on  the  defence  of  infancy,  coverture,  fraud,  Statute 
of  Limitations,  or  discharge  under  the  Bankruptcy  Acts,  unless  he 
shall  have  given  (within  ten  days  after  appearance)  notice  to  the 

■^—m— ^——M    ■   ■  «^«^ .^ m     ■    ■  i     ■  ■  p  —  ■    pjppppp— — — ppp— pppppppp— ppppp — ppppppppppp—pppppp— pp—p ■ ^ ppppp-^^^—— pp—— 

*  This  must  be  specially  pleaded  although  the  defendant  is  in  possession, 
because  it  is  a  purely  equitable  defence.    See  ante,  p.  197. 

O.  D  D  - 
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plaintiff  stating  the  grounds  and  particulars  upon  which  he  relies. 
The  time  for  delivering  such  a  notice  may,  however,  be  enlarged  by 
consent  or  by  leave  under  Order  LXIY.  rr.  7  and  8,  Such  notice 
may  be  in  the  following  form : — ] 

No.  100. 
Notice  of  Set-off  ok  Counterclaim. 

(Heading  in  the  Action.) 

Take  notice  that  the  defendant  intends  at  the  hearing  of  this 
action  to  claim  a  set-off  [or  [and)  to  set  up  a  counterclaim]  on  the 
following  grounds : — 

1.  [State  the  nature  of  the  cros8-claim.~] 

2. 

Particulars. 


A.  B., 

Defendant's  Solicitor. 
Dated  thiB day  of ,  18 — . 

To  the  Plaintiff,  or 

Messrs.  X.  and  T., 

his  solicitors. 

Notice  of  Special  Defence. 

Take  notice  that  the  defendant  intends  at  the  hearing  of  this 
action  to  give  in  evidence  and  rely  upon  the  following  ground  of 
defence : — 

No.  101. 

Infancy. 

The  defendant  was  an  infant  within  the  age  of  twenty-one  years 
when  the  alleged  contract  [or  promise]  was  made.  He  was  born 
at ,  in  the  county  of ,  on . 

No.  102. 
Coverture. 

The  defendant  is  now  \or>  she  was,  at  the  time  when  the  sup- 
posed claim  arose,  or  the  supposed  contract  or  agreement  was  made] 

the  wife  of ,  of .     She  was  married  to  him  at , 

in  the  county  of ,  on  the  —  day  of  .    He  resides 

at  ,  in  the  county  of  . 
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No.  103. 

Fraud. 

The  defendant  was  induced  to  make  the  alleged  promise  [or  agree* 
ment,  or  to  accept,  or  indorse  the  said  bill  of  exchange,  or  to  make 
the  said  promissory  note,  or  to  execute  the  alleged  deed,  or  to  con- 
tract the  alleged  debt]  by  the  fraud  of  the  plaintiff,  of  which  the 
following  are  the  particulars : — 

[Here  add  particulars  of  the  alleged  fraud.'] 

No.  104. 
Statute  of  Limitations. 

The  plaintiff's  claim  is  barred  by  the  Statute  of  Limitations 
(21  Jac.  I.  c.  16)  [or,  if  a  specialty  debt,  3  &  4  Will.  IV.  c.  42 ;  or, 
in  an  action  for  the  recovery  of  land j  by  the  Real  Property  Limitation 

Act*  1874]. 

No.  105. 

Bankruptcy  or  Composition. 

The  defendant  is  a  discharged  bankrupt.  He  obtained  his  order 
of  discharge  from  the  [name  the  Court]  on  the day  of . 

Or, 

The  defendant  was  discharged  by  composition  or  scheme  of 

arrangement  pursuant  to  sect.  18  of  the  Bankruptcy  Act,  1883,  on 

the day  of . 

A.  B., 

Defendant's  Solicitor. 
Dated  the day  of ,  18 — . 

To  the  Plaintiff,  or 
Messrs.  X.  and  T., 

his  Solicitors. 

*  As  there  are  no  pleadings,  Order  XXI.  r.  21,  does  not  apply. 


dd2 
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V.— REPLIES,  Ac. 

No.  106. 
Goods  sold  and  delivered— Not  equal  to  Sample. 

{Reply  and  Defence  to  Counterclaim,  No.  80.) 

1.  The  plaintiff  admits  that  the  defendants  have  paid  44/.  to  the 

plaintiff's  solicitors,  and  have  brought /.  into  Court  as  alleged. 

Save  as  aforesaid,  he  joins  issue  with  the  defendants  upon  their 
Defence. 

2.  In  answer  to  the  Counterclaim,  the  plaintiff  denies  that  the 
said  barley  was  sold  by  sample  as  alleged.  All  the  said  barley  was 
bought  by  the  defendants  in  bulk  after  inspecting  the  same  upon 
the  plaintiff's  premises.  The  plaintiff  never  warranted  or  under- 
took that  it  was  equal  to  any  sample  or  was  or  should  be  properly 
screened  or  well-managed. 

3.  If  the  said  sale  was  by  sample,  which  the  plaintiff  denies,  the 
said  barley  was  equal  to  the  sample,  and  was  properly  screened  and 
well-managed. 

No.  107. 
Rectification  of  an  Agreement. 

(Reply  and  Defence  to  Counterclaim,  No.  82.) 

1.  The  plaintiffs  join  issue  with  the  defendant  on  his  Defence. 

2.  As  to  the  Counterclaim,  the  plaintiffs  will  object  that  on  the 
facts  therein  alleged  the  defendant  is  not  entitled  to  have  the  said 
agreement  rectified. 

3.  The  plaintiffs  never  agreed  as  alleged.  The  said  written 
agreement  truly  represents,  and  contains,  and  is,  the  only  agreement 
made  between  the  plaintiffs  and  the  defendant,  as  the  defendant 
always  well  knew. 

4.  The  plaintiffs  never  represented  as  alleged.  They  made  no 
representation  at  all  with  regard  to  the  terms  of  the  said  written 
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agreement,  nor  was  the  said  written  agreement  prepared  as  a  record 
of  any  verbal  agreement.  The  defendant  read  over  the  said 
written  agreement,  assented  to  it,  and  signed  it  of  his  own  free  will, 
and  not  in  the  belief  or  on  the  faith  of  any  representation  by  the 
plaintiffs  or  either  of  them. 

5.  The  plaintiffs  will  object  that  parol  evidence  is  inadmissible  to 
vary  the  said  written  agreement,  and  will  also  rely  on  sect.  4  of  the 
Statute  of  Frauds. 

No.  108. 
Ejectment  op  a  Tenant. 

{Reply  and  Defence  to  Counterclaim,  No.  99.) 

1.  The  plaintiff  joins  issue  with  the  defendant  upon  his  Defence. 

2.  And  as  to  the  Counterclaim,  the  plaintiff  denies  that  he  ever 
agreed  as  therein  alleged. 

3.  There  is  no  memorandum  of  any  such  agreement  sufficient  to 
satisfy  the  Statute  of  Frauds. 

4.  If  the  plaintiff  ever  agreed  to  grant  the  defendant  a  lease  of 
the  said  premises,  which  he  denies,  such  agreement  provided  that  the 
lease  should  contain  a  condition  by  which  it  would  determine  if 
the  defendant  became  bankrupt.  The  defendant  was  adjudicated  a 
bankrupt  on  December  23rd,  1896* 

No.  109. 
Rejoinder. 

The  defendant  joins  issue  with  the  plaintiff  on  paragraphs  2,  3, 
and  4  of  his  Defence  to  the  Counterclaim. 


*  The  defendant's  bankruptcy  affords  a  good  defence  to  the  Counterclaim, 
because  a  Court  of  equity  will  not  decree  specific  performance  of  an  agreement 
to  grant  a  lease  in  cases  where  it  would  be  useless  to  do  so.  Here,  if  the  Court 
ordered  a  lease  to  be  granted,  the  plaintiff  could  at  once  forfeit  it  and  re-enter 
by  reason  of  the  bankruptcy.  And  sect.  14  of  the  Conveyancing  Act,  1881,  does 
not  apply  to  such  a  case. 
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VI.— DISCOVERT. 

No.  110. 
Affidavit  as  to  Documents. 

{Heading  similar  to  that  in  Precedent,  No.  I.) 

I,  John  Jones,  of ,  in  the  county  of  ,  the  above- 
named  defendant,  make  oath  and  say  as  follows  : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  question  in  this  action  set  forth  in  the  first  and  second 
parts  of  the  First  Schedule  hereto. 

2.  I  object  to  produce  any  of  the  documents  which  are  tied  up  in 
the  bundle  marked  A.  mentioned  in  the  second  part  of  the  First 
Schedule  hereto,  on  the  ground  that  they  all  relate  solely  to  my 
case  and  do  not  relate  to  the  plaintiff's  case  or  tend  to  support  it,  or 
to  impeach  my  case,  wherefore  I  say  they  are  privileged  from  pro- 
duction.* 

3.  I  also  object  to  produce  the  analysis  and  report  mentioned  in 
the  second  part  of  the  First  Schedule  hereto,  on  the  ground  that  it 
was  made  and  came  into  existence  for  the  use  of  my  solicitor  in  this 
action,  and  as  evidence  and  information  as  to  how  evidence  could  be 
obtained,  and  otherwise  for  the  use  of  the  said  solioitor  to  enable 
him  to  conduct  my  defence  in  this  action,  and  to  advise  me  in  refer- 
ence thereto.  It  was  prepared  by  the  direction  of  my  solicitor  for 
his  own  use  in  anticipation  of  litigation  and  in  the  conduct  of  this 
action,  and  for  no  other  purpose  whatever ;  wherefore  I  say  that  it  is 
privileged  from  production.! 

4.  I  object  to  produce  all  the  other  documents  set  forth  in  the 
second  part  of  the  First  Schedule  hereto,  on  the  ground  that  they  are 


*  This  was  held  a  sufficient  claim  of  privilege  in  Budden  v.  Wilkinson,  (1893) 
2  Q.  B.  432  ;  63  L.  J.  Q.  B.  32  ;  69  L.  T.  427.  And  see  Frankestein  v.  Gavin, 
(1897)  2  Q.  B.  62 ;  ante,  p.  238. 

t  This  was  held  sufficient  in  Collins  v.  London  General  Omnibus  Co.,  63  L.  J. 
Q.  B.  428  ;  68  L.  T.  831. 
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privileged.  They  consist  of  professional  communications  of  a  con- 
fidential character  made  to  me  by  my  legal  advisers  for  the  purpose 
of  giving  me  legal  advice,  cases  for  the  opinion  of  counsel,  opinions 
of  counsel  and  instructions  to  counsel,  prepared  and  given  in  antici- 
pation of  and  during  the  progress  of  this  action,  letters  and  copies 
of  letters  passing  between  me  and  my  solicitor  and  between  my 
solicitor  and  third  persons  either  in  anticipation  of  or  during  this 
action,  and  drafts  and  memoranda  made  by  my  counsel  and  solicitor 
for  the  purpose  of  this  action. 

5.  I  have  had,  but  have  not  now,  in  my  possession  or  power  the 
documents  relating  to  the  matters  in  question  in  this  action  set  forth 
in  the  Second  Schedule  hereto. 

6.  The  last-mentioned  documents  were  last  in  my  possession  in 
the  month  of  October,  1896,  when  I  forwarded  the  first  of  them 
(No.  38)  to  the  plaintiff,  and  the  remaining  three  to  the  Editor  of 
The Observer. 

7.  According  to  the  best  of  my  knowledge,  information  and  belief, 
I  have  not  now,  and  never  have  had,  in  my  possession,  custody  or 
power,  or  in  the  possession,  custody  or  power  of  my  solicitors  or 
agents,  solicitor  or  agent,  or  in  the  possession,  custody  or  power  of 
any  other  persons  or  person  on  my  behalf,  any  deed,  account,  book  of 
account,  voucher,  receipt,  letter,  memorandum,  paper  or  writing,  or 
any  copy  of,  or  extract  from,  any  such  document  or  any  other 
document  whatsoever,  relating  to  the  matters  in  question  in  this 
action  or  any  of  them,  or  wherein  any  entry  has  been  made  relative 
to  such  matters  or  any  of  them,  other  than  and  except  the  documents 
set  forth  in  the  said  First  and  Second  Schedules  hereto. 

FIRST  SCHEDULE. 
PabtI. 

Obiginals. 

1.  Letter  from  plaintiff  to  defendant,  dated  January  21st,  1896. 

2.  Letter  from  plaintiff's  solicitor  to  defendant,  dated  June  5th,  1896. 
3. 

4. 

Copies. 

5.  Letter  from  defendant  to  plaintiff,  dated  October  4th,  1896. 

6.  Inventory  and  valuation  made  by  John  Smith  on  October  30th,  1896. 

7. 
8. 
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Part  II. 

9 — 36.  Certain  documents,  numbered  9  to  36  inclusive,  which  are  tied  up  in  a 
bundle  marked  A,  and  initialled  by  the  deponent  John  Jones.* 

37.  An  analysis  and  report  made  by  Professor on  or  about  November  23rd, 

1896,  and  forwarded  by  him  to  my  solicitor  on  November  24th,  1896,  for 
his  use  in  this  action. 

Gases  for  the  opinion  of  counsel,  opinions  of  counsel,  and  instructions 
to  counsel  prepared  and  given  in  anticipation  of  and  during  the  progress 
of  this  action. 

SECOND  SCHEDULE. 

38.  Letter  written  and  sent  by  me  to  the  plaintiff  on  October  4th,  1896. 

39.  Copy  of  same. 

40.  Copy  reply  of  the  plaintiff  to  that  letter  dated  October  6th,  1896. 

41.  Letter  written  and  sent  by  me  to  the  editor  of  the  " Observer,"  on 

October  8th,  1896,  with  the  two  copies  just  mentioned,  all  three  of  which 
were  inserted  by  him  in  the  issue  of  that  paper  for  October  10th,  1896. 

Sworn  by  the  above-named  John  Jones,  at  1,  Clement's  \ 

Inn,  Strand,  in  the  County  of  Middlesex,  this  >  John  Jones. 

17th  day  of  May,  1897,  ) 

Before  me, 

W.  A.  S., 

A  Commissioner  to  administer  Oaths  in  the  Supreme 

Court  of  Judicature  in  England. 

No.  111. 
Interrogatories  in  an  Action  for  Dilapidations. 

1.  Do  you  allege  that  the  premises  mentioned  in  the  Statement 
of  Claim  are  now  in  good  and  tenantable  repair  ?  If  nay,  set  out 
a  full  list  of  all  defects  of  repair  which  you  admit  now  exist.  Do 
you  allege  that  any  and  which  of  such  defects  existed  at  the  date 
of  the  demise  of  the  said  premises  to  you  ? 

2.  Is  not  Mr.  A.  inspector  of  nuisances  for  the  borough  of  T.  ? 
Did  he  not  visit  and  inspect  the  premises,  and  when  ?    Did  he  not 


*  Any  description  is  sufficient  which  identifies  the  documents  sufficiently  to 
enable  the  Court  to  enforce  production,  if  it  should  see  fit  to  order  it.  (Taylor 
v.  Batten,  4  Q.  B.  D.  85 ;  48  L.  J.  Q.  B.  72 ;  Bewieke  v.  Graham,  7Q.B.D. 
400 ;  60  L.  J.  Q.  B.  396 ;  Buddm  v.  Wilkinson,  (1893)  2  Q.  B.  432 ;  63  L.  J. 
Q.  B.  32.) 
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report  thereon?  If  yea,  identify  the  document.  Is  not  every 
statement  of  fact  contained  in  that  report  true?  If  nay,  specify 
every  statement  therein  contained  of  which  you  dispute  the 
accuracy,  and  state  what  you  allege  were  the  true  facts  in  that 
behalf. 

No.  112. 

Interrogatories  in  an  Action  for  Goods  Sold  and  Delivered 

to  a  Farmer. 

1.  Is  not  Mr.  J.  B.  Falding  your  farm  bailiff?    Is  he  not  your 

agent  for  the  management  of Farm  ?    Is  he  not  authorized 

to  purchase  goods,  and  to  order  work  and  labour  to  be  done  when 
the  same  are  necessary  for  the  said  farm  ?  If  nay,  state  what  his 
authority  and  position  are. 

2.  Were  not  all  or  some,  and  which,  of  the  goods  mentioned  in 
the  particulars  delivered  herein  ordered  of  the  plaintiffs  by  the 
said  J.  B.  Falding  in  the  month  of  September,  1897,  by  word  of 
mouth  ?  If  nay,  state  when  and  where  and  by  whom  and  on  whose 
behalf  the  said  goods  were  ordered,  and  whether  verbally  or  by 
letter.  If  verbally,  state  the  terms  of  the  said  order.  If  by  letter, 
identify  the  document. 

3.  Were  not  the  said  goods  delivered  at  the  said  farm  ?  If  nay, 
state  which  of  the  said  goods  you  say  were  not  delivered  there  ?  Have 
you  not  seen  the  said  goods,  or  some  and  which  of  them,  on  your 
said  farm  ?  Have  not  the  said  goods,  or  some  and  which  of  them, 
been  used  and  consumed  on  the  said  farm?  If  nay,  state  to  the 
best  of  your  knowledge,  information,  and  belief,  where  each  of  the 
said  goods  now  is  ? 

4.  Are  not  the  prices  charged  by  the  plaintiffs  for  the  said  goods 
fair  and  reasonable  ?  Which  of  the  said  prices  do  you  allege  to  be 
exorbitant?  Specify  in  each  case  what  sum  you  would  deem  a 
proper  and  reasonable  price. 

5.  Do  you  allege  that  any  price  was  agreed  for  any  and  which  of 
the  said  goods  ?  Which  of  the  prices  charged  by  the  plaintiffs  do 
you  allege  to  be  in  excess  of  the  agreed  price  ?  If  any,  state  pre- 
cisely what  price  was  agreed  for  each  item,  and  when  and  where 
and  between  whom  such  agreement  was  made,  and  whether  verbally 
or  in  writing.  If  verbally,  give  the  substance  of  it ;  if  in  writing, 
identify  the  document. 
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No.  113. 

Interrogatories  setting  up  that  the  Goods  were  supplied 
to  Defendant  as  Agent  only  for  others. 

1.  Were  not  the  goods,  the  subject-matter  of  this  action,  bought 
of  you  by  X.,  Y.,  and  Z.,  or  some  one  or  more  and  which  of  them  ? 
"Were  not  the  said  goods  supplied  by  you  entirely  for  their  use  and 
benefit,  and  not  at  all  for  the  use  and  benefit  of  the  defendant  ? 

2.  Were  not  the  said  goods  supplied  for  use  in  or  upon  certain 
brick-making  works  at  Swindon  ?  Who  was  then  the  owner  of  the 
said  works,  and  who  was  then  the  occupier  ?  Were  you  not  then 
aware  that  the  defendant  was  neither  the  owner  nor  occupier  of 
the  said  brick-making  works  ? 

3.  Were  not  the  said  goods  ordered  and  bought  of  you,  and  were 
you  not' requested  to  deliver  the  same  at  the  said  brick-making 
works  by  the  said  X.,  Y.,  and  Z.,  or  some  one  or  more  and  which  of 
them,  or  by  some  one,'  and  whom,  for  the  use  and  on  the  account  of 
one  or  all  of  them  ?  If  nay,  who  gave  you  the  said  orders,  and  who 
requested  you  to  supply  the  said  goods,  and  when  ? 

4.  If  you  say  the  defendant  gave  the  said  orders,  and  made  the 
said  request,  did  he  not  then  expressly  tell  you  that  he  was  the  ser- 
vant or  agent  of  the  said  X.,  Y.,  and  Z.,  or  some  one  or  more  of 
them,  and  that  he  was  acting  in  that  capacity  in  giving  the  said 
orders  and  making  the  said  request,  and  not  otherwise?  If  nay, 
for  whom  did  he  state  that  he  was  acting  ?  Did  he  not  tell  you 
that  he  was  not  acting  on  his  own  behalf,  but  as  an  agent  for  some 
principal  ? 

5.  Did  you  not  know,  at  the  time  you  received  the  said  orders, 
that  the  defendant  was  then  the  servant  or  agent  of  the  said  X., 
Y.,  and  Z.,  or  some  one  or  more  of  them,  and  that  he  was  not  then 
acting  in  his  own  behalf,  but  on  behalf  of  some  principal  ? 

6.  Did  you  not  charge  the  price  of  the  said  goods  to  the  said  X., 
Y.,  and  Z.,  or  to  some  one  or  more  and  which  of  them  ?  Did  you 
not  give  them,  or  some  one  or  more  and  which  of  them,  credit  for 
the  same  ? 

7.  Have  you  not  applied  to  the  said  X.,  Y.,  and  Z.,  or  to  some 
one  or  more  and  which  of  them,  for  payment  for  the  same  ?  Did 
you  not  prove  against  the  estate  of  X.  for  the  amount  of  your  claim 
in  this  action  ?  Did  you  not  attend  and  vote  at  a  meeting  of  his 
creditors  held  on  July  3rd,  1897,  or  on  some  other  and  what  day? 
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* 

8.  Did  not  the  said  Y.  give  you  a  bill  of  exchange  for  60/.,  or 
some  other  and  what  amount,  as  part  payment  for  the  said  goods 
for  which  you  are  now  suing  the  defendant  ?  Did  not  the  said  Z. 
give  you  a  bill  of  exchange  for  the  full  amount  which  you  now 
claim  from  the  defendant  ?  Did  you  not  accept  the  same  in  full  satis- 
faction and  discharge  of  your  present  claim  ?  If  nay, 'what  was  the 
consideration  therefor  ? 


No.  114. 

Interrogatories  in  an  Action  brought  against  the  Editor 
of  a  Newspaper  who  has  published  an  Anonymous 
Letter  signed  "  A  Ratepayer." 

1. '  On  what  day  did  you  receive  the  letter  signed  "  A  Ratepayer," 
which  is  the  subject  of  this  action  ?  How  long  was  it  after  the 
receipt  of  the  said  letter  that  you  published  the  same  in  your 
paper  ? 

2.  Was  the  said  letter  sent  to  you  anonymously  ?  Or  was  there 
anything,  and  what,  sent  with  the  said  letter  to  show  you  who  wrote 
it,  or  from  whom  it  came  ? 

3.  Who  delivered  the  said  letter  at  your  office  ?  Who  received  it  ? 
Did  you  yourself  see  the  person  who  brought  it  ?  If  nay,  who  did  ? 
How  long  had  the  said  letter  been  in  your  office  when  you  first 
saw  it  ? 

4.  Was  the  said  letter  delivered  at  your  premises  in  any  envelope 
or  wrapper  ?  Was  it  still  in  such  envelope  or  wrapper  when  you 
first  saw  it  ?  If  nay,  who  had  opened  such  envelope  or  wrapper  ? 
Where  is  such  envelope  or  wrapper  now  ?  How  was  it  addressed  ? 
What  has  become  of  it,  and  when  did  you  last  see  it  ? 

5.  Was  the  said  letter  sent  to  you  by  hand,  by  rail,  by  post,  and 
which,  or  how  otherwise  ?  Were  there  any  other  and  what  docu- 
ments or  papers  with  it  ?  If  yea,  identify  the  same  and  state  where 
the  same  now  are,  and  what  has  become  of  each  of  them  ?  Prom 
what  place  did  the  said  letter  come?  Was  there  any  and  what 
postmark  on  it  ? 

6.  Was  the  said  letter  accompanied  by  any  request  from  any  and 
what  person  that  you  would  insert  it  in  your  paper  ?  Were  you 
ever  asked  to  print  the  said  letter  f    If  yea,  state  when  and  by 
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whom,  and,  if  such  request  was  in  writing,  identify  the  document. 
Did  you  consent  or  refuse  to  print  it  ?  What  reply  did  you  make 
to  such  request,  if  any,  and  when  and  to  whom,  and  whether  verbally 
or  in  writing  ?  If  verbally,  state  what  you  said.  If  in  writing, 
identify  the  document. 

7.*  Did  you  know  from  whom  the  said  letter  had  come  when 
you  first  saw  it  ?  Do  you  know  now  ?  If  yea,  6tate  from  whom 
and  how  and  why  you  knew  this.  Is  it  the  fact  that  you  published 
the  said  letter  without  knowing  who  sent  it  ?  Did  you  recognize 
the  handwriting  of  the  said  letter  or  of  the  address  ?  If  yea,  state 
to  the  best  of  your  knowledge  who  the  writer  is,  and  whether  he 
is  or  has  at  any  and  what  time  been  a  ratepayer  of  St.  Saviour's 
parish  ? 

8.  Did  you  before  you  published  the  said  letter  make  any  and 
what  inquiries  as  to  whether  the  writer  thereof  was  a  ratepayer  of 
St.  Saviour's  parish,  or  as  to  who  the  writer  was  ?  If  yea,  what  was 
the  nature  and  result  of  such  inquiries,  and  when  and  how  and  of 
whom  did  you  make  them  ? 

9.*  Did  you,  before  you  published  the  said  letter,  take  any  and 
what  precautions,  or  make  any  and  what  inquiries  as  to  the  truth  of 
the  statements  contained  in  it,  or  make  any  and  what  inquiry  at 
all  with  respect  to  the  said  letter  ?  Have  you  ever  made  any  such 
and  what  inquiries,  and  when  ?  And  what  was  the  result  of  such 
inquiries  ? 

10.  Did  you  at  the  time  that  you  published  the  said  letter  believe 
that  the  allegations  contained  therein,  and  those  made  in  the  article 
set  out  in  the  Statement  of  Claim,  were  true  ?  If  yea,  had  you  any 
and  what  grounds  for  such  belief,  other  than  the  statements  con- 
tained in  the  said  anonymous  letter  ? 

11.  Was  the  said  letter,  after  you  received  it,  altered  in  any  way 
before  insertion  in  your  paper  ?  If  yea,  specify  exactly  each  such 
alteration,  and  who  made  it. 


*  Interrogatory  7  above  is  only  admissible  where  the  identity  of  such  writer 
is  a  fact  material  to  some  issue  raised  in  the  case.  (Hennessy  v.  Wright  (No.  2), 
24  Q.  B.  D.  445,  n. ;  36  W.  R.  879 ;  Gibson  v.  Evans,  23  Q.  B.  D.  384 ;  58 
L.  J.  Q.  B.  612  ;  61  L.  T.  388.)  And  Interrogatory  9  is  not  admissible  where 
the  only  issue  is  as  to  the  amount  of  damages.  (Parnell  v.  TTalUr,  24  Q.  B.  D. 
441 ;  59  L.  J.  Q.  B.  125 ;  38  W.  B.  270 ;  62  L.  T.  75.) 
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No.  115. 
Objections  to  answer  Interrogatories. 

I  object  to  answer  interrogatories  1  to  7  on  the  grounds  that  they 
are,  and  each  of  them  is,  irrelevant  and  immaterial  to  the  issues  to 
be  tried  in  this  action,  and  unreasonable,  vexatious,  prolix,  oppres- 
sive, and  not  put  bond  fide  for  the  purposes  of  this  action. 

I  decline  to  answer  the  remainder  of  the  interrogatories,  on  the 
grounds  that  they  are,  and  each  of  them  is,  scandalous  and  irrelevant, 
that  they  are  oppressive  and  unnecessary  and  have  been  exhibited 
unreasonably  and  vexatiously,  that  they  are  not  material  at  the 
present  stage  of  this  action,  and  do  not  relate  to  any  matters  in 
question  in  this  action,  but  are  an  abuse  of  the  process  of  the  Court, 
and  ought  not  to  be  allowed. 

[And  see  ante,  pp.  254,  255.] 
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VII.— ADVICES  ON  EVIDENCE. 

No.  116. 

Advice  on  Evidence  in  an  Action  by  the  Assignee  of  a 

Debt. 

This  is  an  action  brought  by  the  plaintiffs  as  assignees  of  a  debt 
against  the  executor  of  the  deceased  debtor.  The  defendant  refuses 
to  admit  either  the  assignment  or  notice  of  the  assignment.  This 
is,  I  presume,  only  a  formal  traverse.  But,  as  both  facts  are  denied, 
they  must  both  be  strictly  proved ;  otherwise  the  present  plaintiffs 
cannot  recover.  Give  the  defendant  notice  to  inspect  and  admit  the 
indenture  of  July  15th,  1894,  and  our  copy  of  the  notice  of  assign- 
ment. Give  him  also  notice  to  produce  the  original  notice  of 
assignment  served  on  him  on  August  2nd,  1 894.  If  the  defendant 
refuses  to  admit  due  service  of  this  notice,  it  must  be  proved  by  the 
person  who  posted  it,  if  it  went  by  post,  or  who  delivered  it  to  him 
personally,  if  it  was  delivered  by  hand.  The  indenture  of  the  15th 
of  July,  1894,  can  be  proved  either  by  the  assignor,  Curtis,  himself, 
or  by  anybody  acquainted  with  his  handwriting. 

Then  comes  the  main  question  in  the  action : — Did  the  testator  at 
the  date  of  his  death  owe  Curtis  189/.,  the  amount  assigned  by 
Curtis  to  the  plaintiffs  [$"c,  deal  with  the  facts  and  difficulties  of  this 
part  of  the  case],  Curtis  himself  will  be  our  best  witness  as  to  the 
original  transaction ;  he  will  prove  that  the  testator  ordered  him  to 
do  the  work.  He  can  refresh  his  memory  by  referring  to  the 
pocket-book  in  which  he  took  down  the  testator's  order.  Be  sure 
and  have  the  original  entry  in  Court  and  not  a  clean  copy  of  it. 

The  plaintiffs'  witnesses  then  will  be :  Mr.  Curtis  and  his  partner, 
the  foreman,  &c.  [name  them  alt],  Mr.  B.  must  be  served  with  a 
subpoena  duces  tecum,  a  copy  of  his  letter  to  the  testator,  and  the 
original  reply.  Who  is  "  C.  Morgan  "  who  witnessed  the  testator's 
signature  to  his  last  letter  to  Curtis  ?  He  should  be  in  attendance 
at  the  trial,  and  a  proof  of  his  evidence  should  be  taken  and 
inserted  in  the  brief,  as  it  may  be  necessary  to  call  him,  if  any 
attack  is  made  on  the  genuineness  of  the  letter. 
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Have  in  Court  [such  and  such  documents]. 

Give  full  notices  to  produce  and  to  inspect  and  admit  the  corres- 
pondence and  all  relevant  documents  in  the  possession  of  either 
party.  Include  in  the  notice  to  produce  the  draft  contract  (undated) 
the  ....  and  in  'the  notice  to  admit,  Curtis' s  ledger,  &c.  [name  the 
documents'].  It  would  be  well  to  have  a  copy  made  of  all  the  more 
important  documents  for  the  use  of  the  judge.  Put  them  in  strict 
order  of  date  and  each  on  a  separate  page. 


No.  117. 

Commencement  of  an  Advice  on  Evidence  in  an  Action  foe 

Fraudulent  Misrepresentation. 

In  this  case  the  onus  of  proving  all  the  issues  lies  on  the  plaintiff ; 
but  the  defendant  must,  of  course,  be  prepared  with  evidence  to 
rebut  any  prima*  facie  case  which  the  plaintiff  may  establish. 

The  plaintiff  cannot  succeed,  unless  he  prove : — 

1.  That  the  defendant,  or  some  agent  of  his  duly  authorized  in 
that  behalf,  made  representations  to  the  plaintiff  as  to  some  existing 
fact, 

2.  With  the  intention  of  thereby  inducing  the  plaintiff  to  pur- 
chase the  defendant's  brewery  and  to  enter  into  the  agreement  of 
the  12th  November,  1893; 

3.  That  such  representations  were  false  in  fact 

4.  To  the  knowledge  of  the  defendant  or  of  his  authorized  agent ; 

5.  That  such  representations  induced  the  plaintiff  to  buy  the 
defendant's  brewery  and  to  enter  into  the  said  agreement ; 

6.  That  the  plaintiff  has  thereby  suffered  damage 

No.  118. 

Commencement  of  an  Advice  on  Evidence  in  an  Action  of 

Malicious  Prosecution. 

In  an  action  for  malicious  prosecution  it  is  necessary  for  the 
plaintiff  to  prove  five  things,  viz. : — 

1.  That  the  defendant  preferred  criminal  (or  took  bankruptcy) 
proceedings  against  the  plaintiff  before  a  judicial  officer. 

2.  That  the  defendant  acted  maliciously. 
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3.  That  the  defendant  acted  without  reasonable  of  probable 
cause. 

4.  That  the  proceedings  terminated  in  plaintiff's  favour. 

5.  That  the  plaintiff  has  suffered  in  person,*  reputation,  or  pocket. 
(See  the  judgment  of  Bo  wen,  L.  J.,  in  Abrath  v.'iV.  E.  Rail*  Co., 
11  Q.  B.  D.  at  p.  455,  and  of  Hawkins,  J.,  in  Hicks  v.  Faulkner, 
8  Q.  B.  D.  167,  175.)  .... 


No.  119. 

Portion  of  an  Advice  on  Evidence  in  an  Action  op 

Seduction. 

This  is  an  action  for  damages  for  the  alleged  seduction  of  the 
plaintiff's  daughter  by  the  defendant.  It  is  really  an  impudent 
attempt  to  levy  blackmail  on  the  defendant  by  fathering  upon  him. 
some  other  person's  child. 

In  an  action  for  seduction  it  is  necessary  for  the  plaintiff  to 
prove : — 

1.  That  the  girl  seduced  was  the  servant  of  the  plaintiff,  both  at 
the  time  of  the  seduction  and  at  the  date  of  the  subsequent  illness 
and  birth. 

2.  That  the  defendant  seduced  the  girl. 

3.  That  the  child  born  was  the  result  of  this  intercourse. 

4.  Loss  of  service,  or  other  damage. 

The  pleadings  put  all  these  matters  in  issue,  and  the  onus  of 
proving  each  of  them  lies  on  the  plaintiff. 

1.  The  relationship  of  master  and  servant  is  the  gist  of  the 
action.  The  plaintiff  must  prove  that  his  daughter  was  acting  in 
some  capacity  as  his  servant  at  the  date  of  the  seduction  (otherwise 
there  is  no  injuria  :  Davies  v.  Williams,  10  Q.  B.  725) ;  and  also  at 
the  time  of  her  pregnancy  and  illness  (otherwise  there  would  be  no 
damnum :  Hedges  v.  Tagg,  L.  E.  7  Ex.  283). 

The  fact  that  the  daughter  lived  with  her  parents  is  not  alone 
sufficient  to  constitute  her  their  servant  {Hall  v.  Hollander,  4  B.  & 
0.  660).  But  "the  smallest  degree  of  service  will  do."  {Per 
Abbott,  C.  J.,  in  Manvell  v.  Thomson,  2  0.  &  P.  at  p.  304.)  And 
indeed  where,  as  here,  the  person  seduced  is  the  plaintiff's  daughter, 
living  in   her   father's  house,   under  age,  but  capable  of    acts 
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of  service,  the  law  holds  that  she  owes  some  service  to  her  father, 
and  will  therefore  presume  that  such  services  were  in  fact  rendered. 
(See  Harris  v.  Butler,  2  M.  &  W.  at  pp.  542,  543  ;  Rex  v.  Chiller 
ford,  4  B.  &  C.  at  p.  102.)  It  is  sufficient  if  the  plaintiff  shows 
that  he  had  a  right  to  demand  his  daughter's  services.  {Maunder  v. 
Venn,  M.  &  M.  323.)  It  is  clear  from  the  decision  in  Rist  v.  Faux 
(32  L.  J.  Q.  B.  386),  that  for  the  purposes  of  this  action  a  person 
can  serve  two  masters,  and  it  is  not  enough  for  the  defendant  to 
show  that  the  person  he  seduced  was  employed  elsewhere  during 
the  daytime,  so  long  as  it  appears  that  she  slept  at  home  and 
assisted  in  the  evening  in  the  household  work 


No.  120. 
Advice  on  Evidence  in  an  Action  of  Slander. 

The  burden  lies  on  the  plaintiff  to  establish  that  the  defendant 
spoke  the  words  complained  of,  and  also  to  prove  the  special  damage 
alleged.  If  Messrs.  X.  and  Y.  give  in  Court  the  evidence  set  out 
in  their  proofs,  and  are  not  shaken  in  cross-examination,  the  plaintiff 
will  succeed  in  making  out  aprimd  facie  case. 

It  will  then  be  for  the  defendant,  if  he  can,  to  prove  one  or  other 
of  the  two  defences  which  he  has  pleaded — privilege  and  truth.  I 
do  not  think  the  occasion  was  privileged.  But  even  if  it  was,  yet 
in  this  case  the  words  complained  of  relate  solely  to  matters  between 
the  plaintiff  and  the  defendant  themselves,  matters  which  are 
entirely  within  the  defendant's  own  knowledge.  He  must  there- 
fore have  known,  when  he  spoke,  whether  what  he  said  was  true  or 
false.  He  could  not  have  honestly  believed  his  statement  to  be  true, 
unless  it  was  in  fact  true.  In  other  words,  the  defence  of  privilege 
merges  in  the  justification. 

The  main  dispute  at  the  trial  must,  therefore,  be  as  to  the  truth 
of  the  defendant's  statement.  Now,  one  portion  of  what  he  said  is 
true,  viz.y  that  the  plaintiff  did  receive  the  cheque.  And  a  falsehood 
that  is  partly  true  is  always  the  most  difficult  to  meet.  The  plaintiff 
must  go  into  the  box :  he  should  be  our  first  witness.  He  must 
explain  to  the  jury  all  the  circumstances  which  led  him  to  interfere 
in  this  matter.  The  case  will  be  either  lost  or  won  when  Sir  F.  L. 
has  concluded  his  cross-examination  of  the  plaintiff. 

O.  BE 
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In  particular,  the  plaintiff  must  explain  why  [here  deal  with  the 
difficulties  seriatim].  Can  the  plaintiff's  story  be  corroborated  by 
anyone  ?  Has  he  any  memorandum  or  entry  by  which  to  refresh 
his  memory  ?  Has  the  defendant  made  any  admission  or  half  ad- 
mission which  would  help  us  ? 

Our  witnesses,  then,  will  be  [name  them]. 

Have  in  Court  the  following  documents  [specify  them]. 

Give  the  usual  notices  to  produce  and  to  inspect  and  admit  all 
relevant  documents  in  the  possession  of  either  party,  and  in  par- 
ticular give  notice  to  the  defendant  to  produce  [name  the  special 
document]. 
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Abatement, 

plea  in,  15,  91,.  127,  206. 

abolished,  127,  206. 

Absence, 

of  witnesses,  261. 

beyond  the  seas,  reply  of,  220. 

Abuse, 

merely  yulgar,  precedent  of  plea  in  slander,  No.  98. 

Aoookd  and  Satisfaction, 
plea  of,  200. 

is  a  plea  in  confession  and  ayoidanoe,  147. 
onus  of  proof,  259. 

PRECEDENT,  No.  83. 

Account, 

action  of,  37,  76. 
how  taken,  38. 

no  particulars  required  in,  162. 
indorsement  for,  37. 
summary  application  for,  37. 
settled,  plea  of,  77,  202,  203. 

precedents  of  indorsement  of  writ,  Nob.  33,  34,  35. 
of  Statement  of  Claim,  Nos.  45,  46. 

Account  Stated, 

action  on,  92,  186,  187,  357. 
precedent,  No.  37. 

Acknowledgment, 

to  take  a  case  out  of  the  Statute  of  Limitations,  126,  187,  220. 

Act  of  Parliament, 

where  it  makes  no  alteration  in  form  of  pleading,  79,  116. 
public,  need  not  be  stated  in  pleading,  64,  97. 
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Action, 

commencement  of,  1,  13. 
in  what  Court  to  sue,  29 — 32. 
forms  of,  at  common  law,  2,  170. 
parties  to,  14—22,  206. 
joinder  of  causes  of,  23 — 29. 
discontinuance  of,  236. 

counterclaim  may  be  proceeded  with,  on,  229. 
consolidation  of,  29. 
notice  of,  no  longer  necessary,  82. 

Address  fob  Service,  1,  5. 

Administrator, 

claims  by,  23,  78. 

Admission, 

by  party,  not  a  material  fact,  91. 

that  document  is  correctly  stated  in  pleadings,  136,  143. 

of  facts,  by  pleader,  135. 

by  implication,  133, 134. 

of  liability,  on  paying  money  into  Court,  209,  210. 

judgment  on  admissions,  135,-  218. 

Adultery, 

particulars  of,  161. 

Advice  on  Evidence,  257—271. 

materials  required  for  preparing,  257. 
points  of  importance  in : — 

burden  of  proof,  129,  258,  273. 

necessary  witnesses,  261,  275 — 281. 

proof  of  material  documents,  263 — 265,  282. 

secondary  evidence  of  documents,  265,  282. 

damages,  269,  287. 

mode  and  place  of  trial,  185,  270. 

PRECEDENTS,  NoS.  116—120. 

Affidavit, 

under  Order  XTV.,  52,  53. 
of  documents,  236. 

form  of,  precedent,  No.  110. 

to  what  extent  conclusive,  240. 
in  answer  to  interrogatories,  252;  precedent,  No.  115. 

further  and  better,  256. 
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Agency, 

pleading,  89. 

denying,  138,  144. 

agent's  right  to  indemnity,  214. 

PRECEDENTS,  Nos.  33,  34,  45,  46, 113. 

Aggravation, 

evidence  in,  83,  269. 

matter  of,  may  be  pleaded,*  82 — 84. 

but  need  not  be  answered,  196, 197. 

interrogatories  as  to,  246. 

Agreement, 

precedent  of  claim  for  rectification  of,  No.  82. 
of  defence  thereto,  No.  107. 

Alternative, 
promises,  178. 

breaches  of,  how  alleged,  181. 
pleading  in  the,  26,  175. 

not  embarrassing,  193. 
olaim  for  relief  in  the,  183, 

Ambiguity, 

of  pleadings  before  1875... 66,  67. 
of  negative  pregnant,  142. 

Amendment, 

by  altering  parties,  172,  207. 

of  indorsement  on  writ,  43,  45. 

of  amount  of  damages  claimed,  183. 

of  writ  by  the  Statement  of  Olaim,  35, 173. 

of  pleadings,  157,  217,  258. 

once  without  leave,  157. 

of  Defence,  215. 

of  opponent's  pleadings,  158, 192. 

at  trial,  71,  285. 

Ancient  Lights, 

PRECEDENT,  No.  17, 

Answers  to  Interrogatories,  252—256. 
master  must  inquire  of  servants,  253. 
objections  to  answer,  254,  255. 

PRECEDENT,  No.  115. 

Anticipating  Opponent's  Pleading,  76f  97, 
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Appeal,  291—302. 
Court  of,  292. 
from  master  to  judge,  300. 
from  judge  to  Court  of,  300—302. 
time  for,  292. 
notice  of,  292,  293. 
cross  appeal,  293. 
as  to  costs,  298. 
fresh  evidence  on,  292. 
costs  of,  319. 

from  an  interlocutory  order  or  judgment,  300. 
to  House  of  Lords,  302. 

Appearance,  4. 
how  entered,  5. 
memorandum  of,  5. 
by  person  not  named  on  writ,  18. 

PRECEDENT,  No.  2. 

Appendix, 

to  the  Rules  of  the  Supreme  Court,  40. 
of  Rules  affecting  pleadings,  &c.,  321 — 338. 
of  precedents  (Nos.  1—120),  343—418. 
Contents,  339—342. 

Apprentice, 

PRECEDENT,  No.  9. 

Appropriation, 

of  money  paid  into  Court  under  XIV.,  210. 

Arbitration, 

reference  to,  7,  192. 

Assessors, 

trial  with,  272. 

Assignment, 

new,  226,  227. 

of  leaseholds,  how  pleaded,  111,  115. 

of  debt,  under  Judicature  Act,  22,  80,  414. 

precedent  of  advice  on  evidence  in  action  by  assignee,  No.  116. 

Assumpsit,  170. 

Assurance, 

policy  of,  interest  in,  106. 

defences  to  action  on,  69,  94. 
precedent  of  Defence,  No,  81, 
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Attachment, 

of  the  person,  309. 

of  debts,  307. 

for  not  making  discovery,  256. 

Authority, 

plea  of,  75,  90,  115—118. 

Averments, 

introductory,  135,  176,  178. 
inconsistent,  not  embarrassing,  193. 

Avoidance, 

plea  in  confession  and,  146 — 149. 

Award,  65. 

PRECEDENT,  No.  73. 

Bad  Pleading, 

specimens  of,  71,  77,  125,  129,  137,  139,  141. 

Bailee,  71. 

cannot  set  up  a/tu  tertii,  115,  116. 

Bankers'  Books  Evidence  Act,  258,  267. 

Bankruptcy,  23,  405. 

denial  of  representative  capacity  of  trustee,  138. 
precedents,  Nob.  35,  105,  108. 

Bab, 

pleas  in,  127. 

Begin, 

right  to,  at  trial,  135,  273. 

Bell  of  Costs, 

action  on,  within  Order  XTV\,  40. 

Bell  of  Exchange,  Action  on, 

specially  indorsing  claim  for  interest  in,  48,  356,  357. 

notice  of  dishonour,  when  necessary  to  allege,  72. 

consideration  presumed,  78,  259. 

particulars  in,  47. 

defence  to,  must  deny  some  matter  of  fact,  65, 194. 

burden  of  proof  shifts,  259. 

precedent  of  specially  indorsed  writ,  No.  36. 

Bill  of  Lading, 

precedent  of  Statement  of  Claim  in  action  on,  96. 
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Bill  of  Sale, 

how  to  allege  invalidity  of,  77. 

Bond,  Action  on,  18, 187. 

specially  indorsed  writ  in,  41. 
claim  for  interest  on,  48. 
under  4  &  5  Anne,  c.  16,  s.  12  (common  money  bond),  41,  48 , 

187. 
under  8  &  9  Will.  HI.  c.  11.  ..41,  188. 

PRECEDENT,  No.  47. 

Breach, 

of  contract,  180,  181. 

of  covenant,  or  oondition,  how  assigned,  90,  175,  181, 
of  trust,  particulars  of,  must  be  given,  119. 
See  Precedents,  Nos.  50,  52,  56,  57. 

Breach  of  Promise  of  Marriage, 

PRECEDENTS,  Nos.  10,  48,  74. 

Breach  of  Warranty, 

precedents,  Nos.  57,  59,  60. 

Building  Contract, 

Defence  to  claim  for  "  extras,"  precedent,  No.  76. 

Burden  of  Proof, 

general  rule  as  to,  129,  258. 

shifting,  129,  135,  259. 

how  it  affects  pleading,  78,  97,  129. 

Business, 

of  plaintiff,  when  material,  74,  138,  177. 
loss  of  custom,  how  proved,  182, 183. 
books,  268. 

Case, 

action  on  the,  3, 170. 
special,  60,  61. 

Cattle  Damage  Feasant,  86, 103,  108, 117. 

PRECEDENT,  No.  96. 

Certainty,  100—122. 

of  items,  101,  121,  122,  161. 
of  names,  93,  127,  172,  173. 
of  numbers,  167,  168. 
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Certainty — continued, 

of  damages,  90,  102,  167,  181. 

of  time,  91,  102. 

of  place,  87,  104. 

of  title,  69,  90,  104—115,  177,  197. 

of  authority,  75,  76,  115—117. 

where  defendant  justifies  under  judicial  process,  117,  118. 
of  charges  of  misconduct,  118,  203,  204. 
uncertainty,  general  observations  on,  120,  121. 

Certificate, 

of  judge  for  costs,  315,  316. 

for  costs  of  special  jury,  289,  317. 

certified  copy  of  public  document,  266,  267,  280. 

Chambers, 

summonses  at,  154,  155,  158. 

Chancery, 

clerks  of  the,  3. 

pleadings  in,  88. 

mannerisms  of,  134,  136,  183,  244. 

relief  in,  184,  190. 

precedents,  Nos.  31,  32,  72. 

Changing  Venue,  185,  271. 

Character, 

in  which  plaintiff  sues,  74,  138,  172,  261. 
representative,  must  be  stated  on  writ,  1,  33,  172. 

must  be  specifically  denied,  138. 

Charging  Order,  308. 

Chattels,  Action  to  recover, 

when  sufficient  to  aver  possession,  79,  105,  107,  114. 

claiming  a  lien,  107. 

title  alleged  in  a  third  person,  116. 

writ  of  delivery,  309. 

PRECEDENTS,  Nos.  19,  46,  68. 

Cheque,  Action  on, 

specially  indorsing  claim,  47,  48,  356. 

defence  to,  must  deny  some  matter  of  fact,  65, 194. 

notice  of  dishonour,  47,  72. 

Claim, 

Statement  of,  170—191.    See  Statement  of  Claim. 
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Close  of  Pleadings,  230. 

Commencement, 

of  estate  in  fee  simple,  need  not  be  shown,  109* 
of  particular  estates,  must  be  shown,  110,  112. 

except  where  matter  in  inducement,  108. 

or  in  showing  title  of  adversary,  113. 

Commission, 

taking  evidence  on,  261,  262. 

precedents  of  pleadings  in  action  to  recover,  Nos.  49, 75. 

Commoner, 

action  by,  75,  116. 

Common  Law, 

and  statute  law,  79, 116. 

pleading  principles  of,  unnecessary,  64. 

Conditions  Precedent, 
what  are,  81. 

averment  of  performance  of,  implied  in  every  pleading,  81, 178, 

225. 
non-performance  of,  81,  199,  386,  387. 
excuse  for  non-performance  of,  178,  225. 
precedents,  Nos.  75,  76,  81. 

Confession, 

of  defence  arising  after  writ,  207. 

Confession  and  Avoidance,  146—149. 
meaning  and  object  of,  123 — 130. 
all  matters  in,  must  be  specially  pleaded,  147. 
plea  in,  how  it  differs  from  a  traverse,  124,  127. 
effect  of  confession  alone,  146. 
must  be  commensurate  with  the  olaim,  148. 
other  defences  may  be  pleaded  with,  193. 
in  the  reply,  220. 
in  the  rejoinder,  229. 
burden  of  proof  where  there  is,  129,  258. 

Consideration, 

when  a  material  fact,  71, 177. 

for  negotiable  instruments,  presumed,  71,  78,  260. 

Consolidating  Actions,  29. 
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Contents  of  Document, 
pleading,  71,  97,  178. 
interrogatories  as  to,  249. 
secondary  evidence  of,  when  admissible,  265,  282. 

Continuance,  9,  208. 

Contract, 

under  seal,  71,  177. 

special  or  implied,  92,  170,  179. 

how  alleged,  92,  177—180. 

particulars  of,  160,  162,  179. 

Statement  of  Claim  in  actions  of,  177 — 181. 

non- joinder  of  parties  in  actions  of,  15,  207. 

breach  of,  how  averred,  180. 

facts  showing  illegality  of,  must  be  pleaded,  198,  199. 

consideration  for,  when  material,  71,  78,  177,  260. 

customs  affecting,  material,  72. 

limitation  of  liability  under,  72. 

conditions  precedent  in,  81,  178,  199,  225. 

time  for  performance  of,  91. 

rectification  of,  precedents,  Nos.  82,  107. 

rescission  of,  how  pleaded,  precedent,  No.  83. 

specific  performance  of,  184 ;  precedents,  Nos.  32,  99, 108. 

indorsements  for  trial  without  pleadings,  precedents,  Nos.  9 

-16. 
special  indorsements,  precedents,  Nos.  36 — 39. 
Statements  of  Claim,  precedents,  Nos.  45—58. 
Defences,  precedents,  Nos.  73 — 84. 

Contradicting, 

opponent's  witness,  277. 
own  witness,  277. 

Contribution,  214. 

Contributory  Negligence, 
nature  of  plea,  144,  147. 
must  be  specially  pleaded,  147,  148. 
particulars  of,  119. 

Conversion, 

claim  in  action  for,  79,  107. 

denial  that  goods  are  plaintiffs,  116,  137. 

precedent  of  Statement  of  Claim,  No.  68. 

Conveyances  Act,  1881, 

notice  to  tenant  under  sect.  14... 80,  353,  405. 
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Conviction, 

of  a  crime,  may  always  be  proved,  279. 
how  proved,  267. 
plea  of,  221. 

Copy, 

when  admissible,  265—267,  282,  283. 

examined,  266. 

certified,  266. 

office,  266. 

photographic,  241,  289,  317. 

Copyhold, 

title  to,  how  pleaded,  110, 112. 

COPYRIQHT, 

breach  of,  144,  163,  316. 

defendant's  objections,  130,  144,  163,  393, 

precedents,  Nos.  18,  86, 87. 

Corporation, 

common  law  powers  of,  need  not  be  averred,  65. 
exeoution  against,  310. 

Costs,  311—320. 

matters  merely  affecting,  need  not  be  pleaded,  98. 

claiming,  in  Chancery  Division,  183. 

of  amendment,  158. 

of  discovery,  235. 

of  appeal,  319. 

of  applications  under  Order  XIV.,  57. 

of  misjoinder  of  parties,  15. 

of  particulars,  101. 

of  prolixity,  96. 

of  proving  documents,  263. 

of  summonses  at  Chambers,  154,  298,  320. 

of  unnecessary  traverses,  136. 

on  discontinuing  action,  230. 

on  judgment  by  default,  217. 

incurred  through  delay,  216. 

security  for,  5,  6,  243. 

special,  289,  317. 

reserved  to  trial,  289,  317. 

appeal  as  to,  298. 

as  between  party  and  party,  311. 

as  between  solicitor  and  client,  311,  314, 
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Costs — continued. 
in  the  cause,  154. 
in  any  event,  154. 
of  separate  issues,  136,  317. 
of  counterclaim,  213,  216. 

where  money  has  been  paid  into  Court,  209,  218,  318. 
where  action  tried  by  jury,  312 — 315. 
"  good  cause  "  for  depriving  plaintiff  of,  300,  313. 
when  action  could  have  been  tried  in  the  County  Court,  315 — 

317. 
against  a  married  woman,  318. 

Counsel, 

signature  of,  to  pleading,  11. 

Count,  10,  67. 

COUNTERCLAIM, 

defendant  may  set  up,  193,  211. 

distinction  between  set-oil  and,  212,  213. 

equitable,  201. 

claim  for  relief  in,  330. 

defence  to,  228,  229. 

on  application  under  Order  XIV.,  53. 

against  parties  other  than  plaintiffs,  214. 

notice  of,  where  trial  is  without  pleadings,  60. 

counterclaim  to,  228. 

reply  or  defence  to,  228. 

striking  out,  211. 

costs  of,  213,  316. 

precedents,  Nos.  82,  99,  100,  107,  108. 

County  Couet, 

costs  of  action  triable  in,  315 — 317. 
remitting  High  Court  action  to,  192. 

Couet, 

payment  into,  208 — 211. 

particulars  of,  will  not  be  granted,  209. 
not  to  be  mentioned  to  Jury,  273* 

"  Cotjbt  ob  Judge," 

meaning  of,  in  Bules  of  the  Supreme  Court,  18. 

Covenant, 

plaintiff  should  sue  on  each,  1 75. 

exact  words  in  a,  may  be  material,  72,  179,  180;  precedent, 
No.  55. 


430  INDEX. 

Covenant — continued. 

to  repair,  175.    And  see  Repairs. 
assigning  breach  of,  175,  181. 

PRECEDENTS,  Nos.  15,  50,  55. 
COVERTURE,  60. 

precedent  of  notice  of  defence  of,  No.  102. 

"  Craves  Leave  to  Befer,"  136. 

Credit,  200. 

particulars  of  a,  161,  162. 
cross-examination  to,  279. 

Cross-examination,  278. 

leading  questions  may  be  asked,  278. 
injudicious,  279. 
"  to  credit,"  279. 

Custom, 

of  trade  or  country,  a  material  fact,  72,  260. 

Customers,  182. 


Damages, 

consequential,  90,  182. 

general,  102,  181. 

contemptuous,  nominal,  substantial,  or  vindictive,  287. 

liquidated  and  unliquidated,  40,  286. 

special,  102,  181 ;  precedents,  Nos,  53,  56,  57,  60,  65. 

particulars  of,  102, 182 ;  precedents,  Nos.  14,  24,  63,  65. 
matters  affecting,  82 — 84. 
interrogatories  as  to,  246. 
claim  for  interest  as,  50,  347,  n. 
notice  in  mitigation  of,  83,  269,  398. 
pleading  to,  98,  131,  196. 
-writ  of  inquiry  to  ascertain,  217. 
recovered  in  previous  action,  205,  288. 
particulars  of,  90,  99,  182. 
certainty  of,  102,  181. 
remoteness  of,  182,  893,  400. 
accrued  since  writ,  174,  204,  288. 
evidence  as  to,  269. 

Dates, 

importance  of,  95, 102, 103, 110. 
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Death, 

proof  of,  onus  of,  260. 

Debt, 

former  action  of,  40,  n. 
special  indorsement  of  writ  for,  39. 
mere  denial  of,  insufficient,  65,  194. 
assignment  of,  22,  80,  414. 
particulars  of,  101,  122,  161. 

Debtors  Act,  1869... 304. 

Declaration, 

under  old  pleading,  10,  67. 
of  right  or  title,  189,  245. 

PRECEDENTS,  Nos.  31,  72. 

Deed, 

how  pleaded,  64,  72, 177—180. 

estoppel  by,  206,  n. 

when  executed  in  wrong  name,  173. 

Default, 

of  appearance,  5. 

of  defence,  216,  217. 

in  making  discovery,  256. 

Defence,  192—216. 

notice  of  special  defences  where  trial  is  without  pleadings,  60. 

considerations  affecting,  123,  192. 

must  admit  or  traverse  every  material  allegation,  133,  194. 

may  confess  and  avoid,  146 — 149,  193. 

may  object  in  point  of  law,  150 — 152,  193. 

may  raise  several  defences,  124,  193. 

may  contain  inconsistent  pleas,  193. 

equitable  pleas,  201. 
setting  up  affirmative  case  in,  143 — 145. 
special  defences,  198 — 214. 
paying  money  into  Court  with,  208. 
set-off  and  counterclaim,  211. 
to  counterclaim,  228. 
third-party  procedure,  214. 
severing,  214. 

pleading  to  damages,  98,  131,  196. 
confession  of,  207. 
where  defendant  has  no,  42,  53,  208. 
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Defence — continued. 

time  for  delivering,  215. 
default  of,  216,  217. 
amendment  of,  215. 
various  kinds  of.    See  Plea. 

PRECEDENTS,  Nos.  73 — 105. 

Defendants, 

joint  and  several,  15 — 19,  23 — 29. 
husband  and  wife,  20,  25,  74,  80. 

Delay, 

in  pleading,  215. 

costs  occasioned  by,  216. 

Delivery,  Writ  of,  309. 

Demurrer, 

meaning  of  term,  123,  124. 
when  it  was  necessary,  151,  156. 
abolished,  124. 
special,  150,  n. 

Denial, 

of  liability  generally,  insufficient,  65,  194» 

by  necessary  implication,  133,  134* 

must  be  specific,  136,  194.    And  see  Traverse. 

Departure,  222—225. 

Deposition,  263. 

Detinue,  Action  of, 
costs  in,  316. 

material  allegations  in,  107. 
effect  of  mere  traverse  of  detention,  137* 
precedent,  No.  19. 

Dilatory  Fleas,  126, 127. 

Directions, 

summons  for,  12,  56,  336. 

Discontinuance,  230. 

Discovery, 

of  facts,  242 — 256.    And  see  Interrogatories. 

of  documents,  234—242.    See  Documents,  Discovery  of. 

before  giving  particulars,  165. 


INDEX.  433 

DISHONOUR, 

notice  of,  47,  65,  72,  331. 

Distress, 

defence  in  replevin,  86, 103,  108,  117. 

District  Registrar,  18. 

Divisional  Court, 

what  appeals  still  go  to,  291,  n. 

Documents, 

discovery  of,  234—242. 

referred  to  in  pleadings,  obtaining  inspection  of,  136,  234. 

affidavit  of,  236. 

form  of,  precedent,  No.  110. 
further  and  better  affidavit,  240. 
privileged  from  inspection,  237—240. 
title  deeds,  &o.,  237. 
prepared  with  a  view  to  litigation,  238. 
incriminating,  239. 

belonging  to  a  government  department,  240. 
production  and  inspection,  241. 
tied  up  in  a  bundle,  406,  408. 
oontents  of,  pleading,  71,  97,  178. 

interrogatories  as  to,  249. 
photographs  of  disputed  documents,  241,  289,  317. 
proof  of,  263,  264,  282,  283. 
secondary  evidence  of,  265,  282. 
copies  of,  266. 

to  refresh  the  memory  of  a  witness,  278. 
stamping  at  the  trial,  283. 
notice  to  produce,  257,  263. 
notice  to  inspect  and  admit,  257,  263. 
value  of,  263. 

Dower,  171. 

Drains, 

precedents,  Nob.  55,  56,  60. 

Duty, 

pleading  a,  64, 128. 

Easement, 

title  to,  must  be  shown,  64,  68. 
pleading  prescriptive  right  to,  106. 
exact  right  claimed  must  be  shown,  104,  177. 
O.  PP 
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Ejectment.    See  Recovery  of  Land. 
a  "mixed"  action,  170. 
Doe  dem.  A,  v.  B.  explained,  190. 
formerly  no  pleadings  in,  352,  n. 

Elegit,  Writ  op,  306. 

Endorsement.    See  Indorsement. 

Entry  for  Trial,  232. 

Equitable, 

defences,  201. 

in  an  action  for  recovery  of  land,  106,  107,  197,  401. 
relief,  184. 
execution,  306. 

Equity, 

now  administered  in  Queen's  Bench  Division,  38,  184,  201. 
conflict  between  law  and,  79. 

Estate, 

title  to,  how  pleaded,  69, 104—115,  197. 
in  fee  simple,  105,  106,  108. 
particular,  109—111,  117. 
copyhold,  110,  112. 

Estoppel, 

title  by,  113. 

must  be  specially  pleaded,  206,  206,  w. 

bad  pleading  may  waive,  129. 

Evasive, 

traverse,  forbidden,  138—142,  194. 
negative  pregnant,  142. 

Evidence, 

on  application  under  Order  XTV.,  51 — 53. 

must  not  be  pleaded,  88 — 92. 

advice  on,  257—271 ;  precedents,  116—120. 

burden  of  proof,  on  whom  incumbent,  129,  258. 

on  commission,  261,  262. 

disclosing,  165,  247,  248. 

documentary,  263,  265,  282. 

secondary,  of  documents,  265—267,  282,  283. 

witnesses,  261,  275. 

rebutting,  284. 

against  the  weight  of,  295,  296. 

none  to  go  to  the  jury,  295. 
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EXAMINATION  OF  WITNESS, 

before  the  trial,  261,  262. 
in  chief,  275. 
cross-examination,  278. 
re-examination,  281. 
by  the  judge,  282. 

Execution,  303—310. 
defined,  303. 

various  writs  in,  303—310. 
equitable,  306. 
against  a  partner,  307. 
against  the  goods  of  a  partnership,  310. 
against  the  property  of  a  corporation,  310. 
time  for  issuing,  303,  309. 
when  leave  necessary,  306,  309. 

Exeoutob,  Executrix, 

claims  by,  21,  23,  78,  132. 
representative  character  of,  1,  172. 
must  be  specifically  denied,  138. 
precedents,  Nos.  1,  7,  9,  12,  20,  33. 

"  Extras," 

precedent  of  defence  to  claim  for,  No.  76. 

Extra  Viam, 

new  assignment,  227. 

Pacts, 

must  now  be  pleaded,  62. 

in  a  summary  form,  93 — 99. 

not  law,  63—69. 

nor  evidence,  88 — 92. 

only  material  facts,  70 — 87. 

material  facts,  defined,  70,  82. 

only  those  material  at  this  stage,  76,  222. 

no  material  facts  must  be  omitted,  73. 

appeal  on  the,  generally  hopeless,  293,  295. 

Factum  Prorandum,  Facta  Probantia,  88. 

False  Imprisonment,  Action  for, 
precedent,  No.  3. 

False  Bepresentation.    See  Fraud. 

Falsifying  an  Account,  202,  203. 

ff2 
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Fee  Simple, 

estate  in,  title  to,  how  pleaded,  105,  106,  108,  117. 

Fee  Tail, 

estate  in,  title  to,  how  pleaded,  109. 

Felony, 

oonviction  for,  how  proved,  267,  280. 

Ftebi  Facias,  Weit  of,  304. 
power  of  sheriff  under,  304. 
what  goods  can  be  taken  under,  304. 
interpleader,  305. 

Foreclosure, 

may  not  be  claimed  on  specially  indorsed  writ,  44. 

Fobmeb  Proceedings,  204—206,  288. 

Forms  of  Action,  2, 170. 

Fraud,  415. 

how  pleaded,  54,  91,  92,  102,  203. 

motive  of,  immaterial,  73. 

concealed,  120,  220. 

reply  alleging,  126,  219,  221. 

particulars  of,  119,  221. 

burden  of  proof  of,  258. 

precedent  of  general  indorsement,  No.  4. 

indorsement  for  trial  without  pleadings,  No.  22. 

notice  of  defence  in  trial  without  pleadings,  No.  103. 

Statements  of  Claim,  Nos.  59,  60. 

Defence,  No.  85. 

advice  on  evidence,  No.  117. 

Feaud8,  Statute  of,  199.    See  Statute  of  Frauds. 

Freehold,  103,  105—117,  220. 

Frivolous  and  "Vexatious  Action,  192. 

Further  Maintenance, 
pleas  to  the,  208. 

Garnishee,  307, 308. 

General  Damage,  102,  181. 

General  Indorsement,  35. 
precedents,  Nos.  1, 3—8. 
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General  Issue, 

under  former  pleading  system,  67,  119. 
not  allowed  in  present  practice,  195. 
Not  Guilty  by  Statute,  abolished,  196,  n. 

General  Performance, 

plea  of,  not  permissible,  139,  140. 

"  Good  Cause," 

for  depriving  successful  party  of  costs,  300,  313. 

Goods  Sold  and  Delivered, 

plaintiff  need  not  allege  that  goods  were  his,  78. 
precedents  of  indorsements,  Nos.  11,  14,  37. 

Statements  of  Claim,  Nos.  51,  57. 
Defences,  Nos.  77 — 80. 
Eeply,  No.  106. 
interrogatories,  No.  113. 

Growing  Crops, 

seized  in  execution,  304,  305. 

Guarantee, 

action  on,  pleadings  in,  125,  126. 
precedents,  Nos.  13,  54. 

Guardian, 

ad  litem,  20.  22. 


TTAingAfl  Corpus  ad  Testificandum,  261. 

Handwriting, 
proof  of,  264» 


party  claiming  as,  must  show  how,  69,  112. 

claim  against,  115. 

ejectment  by,  precedents,  Nos.  29,  71. 

House  of  Lords, 
appeal  to,  302. 

Husband  and  Wife, 

actions  by  and  against,  19,  20,  25,  74,  80. 
communications  between,  privileged,  280. 
joinder  of  claims  by,  19, 
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Illegality,  148, 198, 199. 

Immaterial, 
issue,  85. 
matter,  need  not  be  answered,  86. 

Imprisonment, 

for  debt,  abolished  in  civil  action,  303. 
for  contempt,  304,  309,  310. 

Incorporeal  Hereditaments, 
claim  to,  105,  106. 

Indemnity,  214. 

Indorsement, 

on  writ,  33—50. 

must  show  representative  capacity  of  party,  1,  33. 
general,  35. 

may  be  extended  in  Statement  of  Claim,  35,  173. 

PRECEDENTS,  Nos.  1,  3—8. 

for  trial  without  pleadings,  36. 

procedure  under  Order  XVULl,  58 — 61. 
indorsement  on  writ  for,  36. 

PRECEDENTS,  NoS.  9—32. 

for  an  account,  37. 

when  applicable,  38. 

PRECEDENTS,  NoS.  33 — 35. 

special,  39 — 50. 

when  allowed,  39 — 42. 
advantages  of,  42. 
is  a  Statement  of  Claim,  44,  171. 
must  give  full  particulars,  45. 
claim  of  interest  in,  48 — 50. 
amending,  43,  45,  157,  285. 

PRECEDENTS,  NoS.  36 — 43. 

Inducement, 

matters  of,  176. 

Infancy, 

precedent  of  notice  of  defence  of,  No.  101. 

Infant, 

action  by  and  against,  20,  73,  90,  91,  870. 
admissions  by,  131. 
precedent,  No.  57. 
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Infringement,  144, 163. 

of  copyright,  costs  of  action,  316. 

PRECEDENTS,  NoS.  18,  86,  87. 

of  a  patent,  163,  374,  394. 

PRECEDENTS,  Nos.  61,  62,  88,  89. 

INJ  UNCTION, 

interim,  24,  153. 

in  action  for  recovery  of  land,  24. 

may  not  be  claimed  on  specially  indorsed  writ,  44. 

precedents,  Nos.  6,  17,  30,  61,  67. 

Innuendo,  73,  210,  397,  398,  400. 

In  Pais, 

estoppel,  206,  n. 

Inquiry, 

as  to  damages,  208,  217. 

Inspection, 

of  documents,  234,  241. 

referred  to  in  pleadings,  136,  234. 
of  premises,  order  for,  258. 

Intention, 

sometimes  material,  73. 

in  actions  of  defamation,  73. 

Interest, 

in  a  policy  of  assurance,  extent  of,  106. 
claim  for,  as  damages,  50,  347,  n. 

on  specially  indorsed  writ,  48 — 50. 

in  action  on  negotiable  instruments,  48. 
in  action  on  money  bond,  48. 
by  agreement,  49. 
Defence  to,  precedent,  No.  84. 

Interlocutory, 
judgment,  217. 

appeal  from,  300. 

Interpleader, 
sheriff's,  305. 
stakeholder's,  305,  n. 
issue,  61,  305. 
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Interrogatories,  242—256. 
object  of,  243. 

application  of  derisions  under  former  practice,  250. 
badly-drafted  specimens,  243,  244. 
rules  as  to  what  are  permissible,  244 — 250. 
to  credit,  not  allowed,  244. 
in  actions  for  the  recovery  of  land,  247,  250. 
tending  to  criminate,  250. 
not  allowed  in  a  penal  action,  243. 
must  be  relevant,  244. 
affecting  damages  only,  246. 
as  to  names  of  witnesses,  248. 
"fishing,"  248. 
incriminating,  250. 
when  they  may  be  set  aside,  251. 
"  scandalous,"  252. 
answers  to,  252—256. 
objections  to  answer,  254. 

PRECEDENTS  of,  Nos.  111—114. 

of  objections  to  answer,  254,  255,  and  No.  115. 

Ironical  Words,  73. 

Irregularity,  153,  338. 

Issue, 

definition  of,  7. 

in  law,  in  fact,  8. 

enlarging  the,  100. 

affirmative  of,  must  be  proved,  258 — 260. 

issues  should  not  be  needlessly  multiplied,  124. 

costs  of  separate,  136,  317. 

in  lieu  of  pleadings,  60. 

joinder  of,  218—221. 

garnishee,  61,  308. 

interpleader,  61,  305. 

Items, 

particulars  giving,  101,  102,  122,  161,  162. 

when  particulars  of,  will  not  be  ordered,  122,  149,  168,  209. 


Joinder, 

of  causes  of  action,  23 — 29. 

of  claims  not  mentioned  on  the  writ,  173,  174. 
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Joinder — continued, 

of  parties,  14 — 22. 

of  issue,  126,  218—221. 

only  traverses,  129,  152,  219. 
Joint, 

owners,  17,  21. 

tenancy,  17,  110. 

and  several  liability  under  a  contract,  15,  16. 

for  tort,  17. 
Judgment,  288. 

declaratory,  190. 

pleading  authority  of,  117. 

claim  for  interest  between  date  of  writ  and,  49. 

interest  on  a,  50. 

appeal  for,  291. 

motion  for,  292,  293. 

interlocutory,  217,  300—302. 

in  default  of  appearance,  5. 

pleading,  216,  217. 

under  Order  XTV*.,  42,  51—57. 

when  a  bar  to  subsequent  action,  17,  204,  205. 

how  enforced,  303—310. 

"  Jumping  before  you  come  to  the  Stile/'  76,  222. 

Jurisdiction,  29—32. 
pleas  to  the,  127. 
of  inferior  or  foreign  Court,  117,  118. 

Jury, 

costs  of  trial  by,  312—315. 
right  to  a,  272. 
sheriff's,  208,  217. 
special,  273. 
view  by,  270. 
withdrawal  of  a  juror,  285. 

Jus  Terth, 

cannot  be  set  up  by  a  stranger,  115. 
or  a  bailee,  116. 

Justification, 

pleas  in,  are  in  confession  and  avoidance,  146. 

under  judicial  process,  117. 

in  libel  and  slander  actions,  203,  417. 
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Justification' — continued. 

in  libel  and  slander,  of  part  of  the  words,  84,  397. 

particulars  of,  119,  120. 
how  to  meet,  284. 

Knowledge, 

may  be  material,  72. 

LAGHE8, 

nature  of  plea  of,  147. 

Land, 

action  for  recoyery  of.    See  Eecoveey  of  Land. 

Landlord  and  Tenant, 

precedents  of  indorsements  in  actions  between,  Nos.  8,  27, 

28,  41—43. 
Statements  of  Claim,  Nos.  50,  52,  56,  70,  72. 
Defence,  No.  99. 
Beply,  No.  108. 

Law, 

decided  by  judge  or  Court,  63. 
matter  of,  not  traversable,  98,  127,  132. 

need  not  be  alleged  in  pleading,  63,  64,  98,  364. 
issue  in,  8. 
appeal  on  question  of,  293,  295. 

See  Objection  in  Point  of  Law. 

Law  and  Equity, 

administered  together  in  Supreme  Court,  38,  184,  201. 
conflict  between,  79. 

Leading  Question,  276. 

Lease, 

action  on,  103,  113. 

may  be  pleaded  in  confession  and  avoidance,  148. 

peecedents,  Nos.  8,  27,  28,  41,  43,  50,  56. 

Leave  to  Amend  at  Trial,  71, 121, 183,  285. 

Leave  to  Defend,  52,  53. 

Liability, 

mere  denial  of,  65,  194. 

joint  and  several,  15,  16,  17. 

payment  into  Court  admitting  or  denying,  209. 

proviso  in  agreement  limiting,  material,  72. 
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Libel,  Action  foe, 

precise  words  of,  material,  71,  177. 
importance  of  pleadings  in,  352,  n. 
necessary  allegations,  102,  177. 
general  traverse  inadmissible,  129. 
justifying  the  words,  119,  203,  397. 

part  of  the  words,  84,  149. 
plea  of  privilege,  65,  149,  204,  259. 
paying  money  into  Court  in,  210. 

under  Lord  Campbell's  Act,  211. 
notice  in  mitigation  of  damages,  269,  270,  398. 
interrogatories,  245. 
particulars,  102,  119,  120,  164—167. 
precedents  of  general  indorsement  on  writ,  No.  5. 

Defences,  Nos.  91,  92,  93. 

interrogatories,  No.  114. 

notice  in  mitigation  of  damages,  No.  94. 

Ltberum  Tenementum, 

plea  of,  when  sufficient,  103,  116,  117. 
reply  to,  111,  220. 

Lien, 

defence  of,  must  be  specially  pleaded,  107,  147,  201. 

Life  Assurance,  89,  94, 106. 

action  on  polioy,  fbboedbnt,  No.  81. 

Lighterman, 

liability  of,  precedents,  Nos.  63,  90. 

Limitations,  Statute  of,  200.    See  Statute  of  Limitations. 

Liquidated  Demands, 
what  are,  40,  286. 
indorsement  in  case  of,  39 — 50. 
mere  denial  of  debt,  inadmissible,  65,  194. 
paying  money  into  Court  in  aotion  for,  208. 

Local, 

and  transitory  actions,  distinction  between,  104. 

Lord  Campbell's  Act, 

particulars  under,  162,  350,  n, 
payment  into  Court  under,  211. 
precedent,  No.  20. 

Lost  Luggage, 

precedent  of  Statement  of  Claim,  No.  53. 
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Lunatic, 

party  to  an  action,  20. 


Malice, 

pleading,  92. 

justification  is  evidenoe  of,  204. 

interrogatories  as  to,  246. 

Malicious  Prosecution,  415. 
onus  of  proof,  260,  415. 

precedent  of  indorsement  for  trial  without  pleadings,  No.  21, 

advice  on  evidence  in,  No.  118. 

Married  Woman, 

action  against,  19,  20,  25,  74,  80. 
costs  against,  318. 
precedents,  nos.  1,  3,  64,  102. 

Material  Facts, 

defined,  70,  82,  88. 

must  now  be  pleaded,  62. 

not  law,  63—69. 

nor  evidence,  88 — 92. 

material  facts  only  must  be  stated,  70—87. 

all  material  facts  must  be  stated,  73. 

must  be  stated  with  certainty,  100 — 122. 

must  be  stated  in  a  summary  form,  93 — 99. 

but  only  those  material  at  given  stage  of  action,  76,  222. 

where  common  law  is  altered  or  regulated  by  statute,  79. 

effect  of  omitting  material  facts,  71,  74. 

facts  which  may  be  safely  omitted,  97. 

conditions  precedent,  81,  82. 

matters  affecting  damages,  82 — 84,  269. 

result  of  pleading  immaterial  facts,  85. 

substance  only  of  pleading  to  be  proved,  87. 

Matter  Arising  singe  Writ,  207. 

Memorandum, 

to  refresh  the  memory  of  a  witness,  278. 

Mesne  Profits,  23,  39. 

may  be. claimed  till  possession  surrendered,  359,  n. 

Misconduct,  Charges  of, 
certainty  of,  118,  203,  204. 
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Misconduct,  Charges  op— continued. 

are  not  scandalous,  if  relevant,  159,  252. 
in  actions  of  defamation,  where  justification  is  not  pleaded, 
83,  269. 

Misdemeanour, 

conviction  for,  how  proved,  267,  280. 

Misdirection, 

ground  for  new  trial,  295. 

notice  of  motion  must  state  precise,  293. 

Misjoinder  of  Parties,  14, 15, 172. 

Misnomer, 

plea  of,  abolished,  127,  172. 

Misrepresentation, 

particulars  of,  119,  160,  221. 
action  for, 

necessary  allegations,  54,  91,  102,  120,  220,  415. 
precedent  of  general  indorsement  on  writ  in,  No.  4. 

indorsement  for  trial  without   pleadings, 

No.  22. 
Statements  of  Claim,  Nob.  59,  60. 
Defence  to,  No.  85. 
advice  on  evidence  in,  No.  117. 

Mitigation  of  Damages, 
matter  in,  82—84. 

interrogatories  as  to,  admissible,  246. 
notice  in,  83,  269 ;  precedent,  No.  94,  p.  398. 
evidence  in,  269,  270. 

Money  Count,  170. 

Money  had  and  Received, 
defence  to  action  for,  65. 

precedent  of  indorsement  for  trial  without  pleadings,  No.  12. 

Statements  of  Claim,  Nos.  34,  35,  45,  46,  54. 

Money  Patd, 

precedents,  Nob.  13,  54,  55. 

Mortgagee, 

claims  by,  41,  44,  54. 

in  possession  must  account,  102. 

priorities  of,  354. 

PRECEDENTS,  Nos.  31,  72. 
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MORTGAGOR, 

action  by,  22. 

Motion, 

for  judgment,  217,  289. 

on  admissions,  135,  218. 
to  Court  of  Appeal,  291—298. 
notice  of,  292. 

Motive, 

sometimes  material,  73. 
how  pleaded,  92. 
particulars  of,  166. 

Names, 

of  persons  mentioned  in  pleadings,  93. 

mistake  in,  effect  of,  127,  172,  173. 

NE0E68ARIE8, 

for  infant,  73. 

Necessary  Implication, 
denial  by,  133. 

Negative, 

party  asserting,  when  called  on  to  prove  it,  258,  260. 

Negative  Pregnant,  142. 

Negligence, 

action  for,  72,  316. 

contributory,  144,  147. 

particulars  of,  119. 

precedents,  Nob.  20,  23,  24,  53,  64,  65. 

Negotiable  Instruments, 

consideration  for,  presumed,  71,  78,  259. 
special  indorsement,  47,  48,  356. 
defence  to,  65,  194. 
notice  of  dishonour,  47,  72. 

Never  indebted, 
plea  of,  67,  119. 

New  Assignment,  226,  227. 

New  Trial, 

when  granted,  295—298. 
notice  of  motion  for,  292. 
costs  of,  319,  320. 
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NON-DELIVERY  OF  GOOD8, 

PRECEDENTS,  Nos.  14,  78,  79. 

Non-joinder, 

of  parties,  14,  15,  172,  206. 

Non-suit,  205,  285. 

Not  Guilty, 

plea  of,  what  it  put  in  issue,  64,  204. 
by  statute,  abolished,  196,  n. 

Notice, 

in  mitigation  of  damages,  83,  269,  398 ;  PRECEDENT,  No.  94. 

of  action,  abolished,  82. 

of  assignment,  22,  80. 

of  discontinuance,  172,  230. 

of  dishonour,  47,  65,  72,  331. 

of  a  fact,  sometimes  material,  72. 

of  motion,  32,  292. 

of  objections  to  copyright,  precedent,  No.  87. 

of  trial,  231. 

of  trial  without  pleadings,  58. 

of  special  defences  in  trial  without  pleadings,  60. 

PRECEDENTS,  NoS.  9 — 32. 

of  a  writ,  31. 

to  admit  documents,  257,  263. 
to  produce  documents,  257,  263. 
utility  of  such  notices,  263. 
to  quit,  39,  360. 
under  Conveyancing  Act,  80,  353,  405. 


Objection  in  Point  of  Law,  150 — 152, 155. 
meaning  of,  124. 

corresponds  to  a  demurrer,  124,  150. 
how  it  differs  from  a  traverse,  127. 
party  not  compelled  to  raise,  151. 
when  advisable  to  raise,  156. 
must  be  clearly  taken,  127,  128. 
argument  of,  155,  156. 
precedents,  152,  and  Nos.  85,  97,  98,  107. 

Objections, 

technical,  may  not  be  taken  to  pleadings,  150,  153,  329. 
to  answer  interrogatories,  254,  255 ;  precedent,  No.  115. 
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Objections — continued. 

to  evidence,  must  be  taken  promptly,  276. 
to  copyright,  130,  163 ;  precedent,  No.  87. 
to  patent,  163 ;  precedent,  No.  89. 

Office, 

held  by  plaintiff,  when  material,  74,  138,  261. 

Official  Befeeee,  38,  272. 

motion  to  vary  findings  of,  291. 

Omnia  Pr-esumuntur  bite  esse  acta,  261,  374. 

Onus  Probandi, 

general  rule  as  to,  129,  258. 

shifting,  129,  135,  259. 

pleading  with  regard  to,  78,  97,  129. 

Oral  Pleading,  8,  13. 

Order  III.  r.  6.. .39,  321. 

defence  to  actions  comprised  under,  65,  194. 

Order  XIV.,  51—57,  321—323. 
procedure  under,  51—57. 

only  applies  where  the  writ  is  specially  indorsed,  51,  54. 
where  writ  contains  unliquidated  demand,  54. 
affidavits  on  application  under,  52,  53. 
counterclaim  as  answer  to  application,  53. 
leave  to  defend,  55. 
where  part  of  claim  is  admitted,  55. 
directions  as  to  trial,  56. 
costs  of  unnecessary  application,  57. 

Order  XXXVI.  r.  37, 

effect  of,  explained,  269. 

particulars  under,  83,  269,  398 ;  precedent,  No.  94. 

Originating  Summons, 
procedure  on,  13,  354. 
precedent,  No.  44. 


Pardon,  221. 

Particular  Estate,  109, 110, 112. 

Particularity  in  Pleading, 

not  more  than  the  case  will  conveniently  admit,  100,  182. 
matters  known  to  the  opposite  party,  114,  164. 
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Particulars,  159—169. 
applications  for,  159. 

do  not  act  as  a  stay,  169,  216. 
object  and  effect  of,  160,  163,  167,  182. 
where  writ  indorsed  for  trial  without  pleadings,  59,  402,  403. 
under  former  pleading  system,  160. 
discoyery  before  giving,  165. 
need  not  be  pleaded  to,  98. 
unnecessary  when  account  is  claimed,  102,  162. 
will  not  be  ordered  of  immaterial  allegation,  169. 

of  negative  allegation,  168. 

of  money  paid  into  Court,  149,  209. 
in  actions  of  libel  and  slander,  102,  119,  120,  166. 
of  items,  122,  149,  161,  162,  209. 
of  damage,  102,  181,  182. 
of  matters  in  mitigation  of  damages,  269,  398 ;  precedent, 

No.  94. 
of  debt,  expenses,  damages,  98, 101,  159. 
of  descent,  167. 

of  fraud,  breach  of  trust,  &o.,  119,  326. 
of  justification,  119,  120,  159. 
of  special  damage,  102,  164. 
of  infringement,  163 ;  precedent,  No.  62, 
of  objections,  163 ;  precedents,  Nos.  87,  89. 
where  writ  is  specially  indorsed,  44,  45. 
time  for  pleading  after  delivery  of,  169,  216. 
necessary  under  certain  statutes,  163. 

Parties, 

joinder  of,  14—29,  172. 

importance  of  having  right,  14,  15,  207. 

to  actions  of  contracts,  15,  207. 

of  tort,  16. 

for  the  recovery  of  land,  17. 
formal  parties,  20,  21. 
joint  and  several,  15 — 17. 
husband  and  wife,  19,  20,  25,  74,  80. 
new  rule  as  to,  25. 
adding  new,  157,  172,  206,  207. 
dropping,  172. 

representative  character  of,  1,  33,  138,  172,  261. 
misnomer  of,  93,  127,  173. 
third,  214. 

O.  G  G 


1 


450  INDEX. 

Partnership  , 
pleading,  89. 

action  by  and  against,  21,  205,  207. 
execution  against  one  member  of,  307. 

property  of,  310. 

Patent, 

not  first  inventor,  129. 

action  for  infringement  of,  163,  374,  394. 

precedents  of  Statement  of  Claim,  No.  61. 

of  particulars  of  breaches,  No.  62. 

of  Defence,  No.  88. 

of  particulars  of  objections,  No.  89. 

Payment, 

plea  of,  186,  200. 

of  money  into  Court,  168,  208—210. 

with  plea  of  tender,  208. 

admitting  liability,  209. 

denying  liability,  209—211,  290. 

in  action  on  bond  under  8  &  9  Will.  III.  c.  11.  ..210. 

in  actions  of  defamation,  210. 

under  Lord  Campbell's  Act,  211. 

under  Order  XTV.,  53,  210. 

to  a  counterclaim,  with  reply,  228. 

may  not  be  mentioned  to  jury,  209,  273,  286. 

costs,  how  affected  by,  217,  318. 

Pedigree, 

facts  of,  when  to  be  pleaded,  69,  90,  112,  115,  167,  247. 

Peerage, 

claimant  to,  must  show  title,  69. 

Penalty, 

claim  for,  cannot  be  specially  indorsed,  39. 
interrogatories  cannot  be  administered  in  action  for,  243. 

Peremptory  Order,  149. 

Performance, 

pleading,  81,  198,  225. 

pleading  non-performance,  81,  199. 

excuse  for  non-performance,  178,  225. 

proof  of,  258. 

part,  221. 

specific,  184,  355. 
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Personal  Actions,  170. 


Personal  Injuries, 

action  for,  precedents,  Nos.  24,  65. 

Photographs, 

leave  to  take,  of  disputed  documents,  241 . 
costs  of,  289,  317. 

Place, 

certainty  of,  87,  104. 

of  trial,  185,  270.    See  Venue. 

Plaintiffs, 

joint  and  several,  15—19,  23 — 29. 
husband  and  wife,  19. 
infant,  20„73,  90,  91,  370. 
lunatic,  20. 

Plea,  10. 

pleading  several  defences,  9,  124,  193. 

in  abatement,  15,  91,  127,  206. 

of  accord  and  satisfaction,  200 ;  precedent,  No.  83. 

in  the  alternative,  26,  146,  175,  193. 

of  authority,  75,  90,  115—118. 

in  bar,  or  peremptory,  127. 

of  a  condition  precedent,  not  performed,  SI,  178,  199,  225. 

in  confession  and  avoidance,  123 — 130, 146 — 149. 

dilatory,  126,  127. 

of  estoppel,  206,  206,  n. 

of  fraud,  54,  91,  102,  203. 

to  the  further  maintenance,  208. 

general  issue,  67,  119,  195. 

of  illegality,  148,  198, 199. 

to  the  jurisdiction,  127. 

of  justification,  84,  203,  397. 

of  liberum  tenementum,  103,  116,  117. 

of  Hen,  107,  147,  201. 

of  matter  arising  after  writ,  207. 

of  misnomer,  127,  172. 

in  mitigation  of  damages,  82 — 84,  269,  398. 

"  never  agreed  as  alleged,"  148. 

"  never  indebted,"  67,  119. 

of  non-joinder  of  parties,  14,  15,  172,  206. 

11  not  guilty,"  64,  204. 

"  not  guilty  by  statute,"  196,  n. 

gg2 


452  1KDEX. 

Plea — continued, 

of  payment,  186,  200. 

of  payment  into  Court,  208 — 210. 

under  Lord  Campbell's  Act,  211. 
of  performance,  81,  198,  225. 
of  possession,  79,  104—108,  197,  198. 
of  privilege,  65,  149,  204. 
puis  darrein  continuance,  208. 
of  release,  203. 

of  rescission,  69,  204 ;  precedents,  Nos.  74,  78,  83. 
of  res  judicata,  205. 
of  set-off,  211—214. 

of  Statute  of  Frauds,  149,  199,  220,  405. 
of  Statute  of  Limitations,  200,  403. 
of  tender,  208. 

"Pleading  Oveb,"  151,  156. 
phrase  denned,  132. 

Pleadings,  10. 

definition  of  the  term,  6. 

object  of,  6. 

advantage  of,  7. 

history  of,  8. 

formal  parts  of,  11. 

fundamental  rule,  62. 

Statement  of  Claim,  170.    And  see  Statement  of  Claim. 

indorsed  on  writ,  39 — 50. 
defence,  192.    And  see  Defence. 

set-off  and  counterclaim,  211.    And  see  Set-off;  Counter- 
claim. 
reply,  217.    And  see  Eeply.  • 
counts,  10,  67. 

rejoinder,  229.    And  see  Be  joinder. 
surrejoinder,  rebutter,  surrebutter,  6,  229. 
ambiguity  of,  before  1875... 66,  67,  160. 
strictness  of  former  system,  2,  10,  170,  171. 
must  state  material  facts,  62. 

and  only  material  facts,  70 — 87. 

not  law,  63—69. 

nor  evidence,  88 — 92. 

nor  facts  which  the  law  presumes  in  your  favour,  78,  97. 

nor  matters  affecting  only  damages,  82,  196. 
or  costs,  98. 

nor  the  precise  words  of  documents,  71,  98,  178,  369. 
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Pleadings — continued. 

must  state  facts  with  certainty,  100 — 122. 

but  in  a  summary  form,  93 — 99. 
must  not  anticipate  opponent's  pleading,  76 — 78,  98,  222. 
amending  own  pleading,  157,  217. 
amending  opponent's  pleading,  158. 
striking  out  opponent's  pleading,  11,  155. 
answering  opponent's  pleading,  123 — 152. 

by  way  of  traverse,  131 — 145,  194. 

by  way  of  confession  and  avoidance,  123 — 130,  146 — 149. 

by  way  of  objection  in  point  of  law,  150. 
third  party  procedure,  214. 
pleading  matter  arising  during  action,  207. 
pleading  to  damages,  98,  131,  196. 
construed  distributively,  121. 

technical  objections  to,  may  not  be  taken,  150,  153,  329. 
irregularity  in,  cured  by  pleading  over,  153,  156,  338. 
departure  in,  222—225. 
unnecessary  denials,  136. 
counsel's  signature  to,  11. 
costs  of  prolix,  96. 
close  of,  230. 
opening  the,  273. 
trial  without,  12,  36. 

particulars  of,  159.    And  see  Pabticulabs. 
rules  affecting,  321—338. 

PRECEDENTS  of,  356—405. 

contents,  339—342. 

Policy,  72,  89,  94, 106. 

action  on  a,  precedent,  No.  81. 

Possession, 

title  of,  to  goods,  79,  107,  114. 

to  land,  79,  105,  106,  108,  117. 

in  action  of  replevin,  116,  117. 
in  cases  of  incorporeal  hereditaments,  105,  106. 
plea  of,  197. 

includes  a  plea  of  Statute  of  Limitations,  200. 
doesnotincludeanyequitabledefence,  106, 107,197, 333,401. 
writ  of,  308. 

Precedents, 

of  general  indorsements,  344 — 346. 

of  indorsements  for  trial  without  pleadings,  346 — 355* 


' 
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Precedents — continued. 

of  indorsements  for  an  account,  355,  356. 

of  special  indorsements,  125,  126,  356 — 360. 

of  originating  summons,  361. 

of  Statements  of  Claim,  362—384. 

of  Defences,  385—401. 

of  various  special  pleas,  199,  200,  208. 

notices  in  actions  for  trial  without  pleadings,  401 — 403. 

of  Beplies,  &c,  404,  405. 

of  an  affidavit  of  documents,  406—408. 

of  interrogatories,  408 — 412. 

of  answers  to  interrogatories,  254,  255,  413. 

of  advices  on  evidence,  414 — 418. 

(For  detailed  Table  of  Contents,  see  pp.  339—342.) 

Prescription,  106. 

Presumption, 

of  fact,  260,  261. 

of  law,  71,  78,  261. 

facts  presumed  in  party's  favour  not  to  be  pleaded,  78,  97. 

effect  on  burden  of  proof,  259,  260. 

Priority  of  Mortgages, 

PRECEDENT,  No.  31. 

Privilege, 

plea  of,  65,  149,  204,  417. 

solicitor's,  in  answering  interrogatories,  253. 

documents  privileged  from  inspection,  237 — 240. 

Process, 

justification  under  judicial,  117. 

Production, 

of  documents  referred  to  in  pleadings,  &c.,  136,  234. 
generally,  241. 

Prolixity, 
costs  of,  96. 

Promissory  Note,  Action  on, 

specially  indorsing  claim  for  interest  in,  48,  356,  357. 
consideration  presumed,  78,  259. 
particulars  in,  47. 
defence  to,  65,  194. 

Proof, 

burden  of,  129,  258. 
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Peoop — continued. 

of  documents,  263,  282. 
of  handwriting,  264. 
of  conviction,  267,  279. 

Public  Policy, 

production  of  documents  against,  240,  283. 

Puis  Darrein  Continuance,  208. 


Quantum  Meruit,  40, 179,  365. 

Quake  Impedit,  171. 

Questions, 

leading,  276. 

to  credit,  279. 

which  witness  may  refuse  to  answer,  280. 

Railway  Accident, 

precedents,  nos.  24,  65. 

Eeal  Actions,  171. 

Rebutter,  6,  229. 

Rebutting  Evidence,  284. 

Receiver,  185. 

claim  for,  41,  44,  54,  346,  354. 

appointed  whenever  just  or  convenient,  185,  346. 

Record, 

what  it  is,  9,  11. 
estoppel  by,  206,  w. 

Recovery  of  Chattels, 

pleading  plaintiff's  title,  79,  105,  107,  114. 
pleading  title  in  a  third  person,  116. 
claiming  a  lien,  107. 
precedents,  Nos.  19,  46,  68. 

Recovery  of  Land,  Action  for, 

claim  in,  must  show  title,  69,  111,  112,  197. 
what  other  claims  can  be  joined  with,  23. 
specially  indorsed  writ  in,  41,  42,  359,  360. 
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Recovery  of  Land,  Action  fob— continued. 

necessary  allegations  in,  where  fee  simple  is  claimed,  105,  106, 

108,  117. 
where  any  other  estate  is  claimed,  109, 
110,  112. 
defence  to,  pleading  possession,  79,  107,  197,  198. 

equitable  defence  must  be  pleaded  specially,  106, 

107,  197,  333. 
pleading  lease  in  confession  and  avoidance,  148. 
pleading  Statute  of  Limitations,  200,  403. 
interrogatories  in,  247,  248,  250. 
precedents  of  indorsements,  Nos.  8,  27—30, 41 — 43. 

Statements  of  Claim,  Nos.  70,  71. 
Defence,  No.  99. 
Reply,  No.  108. 

Rectification  of  Agreement, 

precedent  of  counterclaim  claiming,  No.  82. 

reply  thereto,  No.  107. 

Re-examination,  281. 

Reference  to  Arbitration,  7,  192,  272. 

Refreshing  Memory  of  Witness, 

by  memoranda  made  at  the  time,  278. 

Register, 

public,  266,  267. 

Rejoinder, 

answer  to  reply,  126,  229. 

may  only  join  issue  unless  leave  obtained,  229. 

departure  in,  224. 

time  for  delivery  of,  230. 

PRECEDENT,  No.  109. 

Release, 

plea  of,  126,  203. 

Relief, 

claim  for,  need  not  be  pleaded  to,  98,  132. 
equitable,  184,  185. 
may  be  in  the  alternative,  183. 
indorsed  on  writ,  may  be  extended  by  Statement  of 

Claim,  173. 
in  a  Counterclaim,  211,  212,  332. 
merely  declaratory  of  right  or  title,  189,  190. 
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Bemaindeb,  Estate  in,  109,  381. 
Bemoteness  of  Damage,  182,  393,  400. 

Bent,  23. 

claim  for,  may  be  specially  indorsed,  39,  41. 
precedents,  Nos.  8,  27,  66,  95. 

Bepaibs, 

action  for  non-repair, 

claim  may  not  be  indorsed  specially,  41. 
notice  under  the  Conveyancing  Act,  80,  353,  405. 
claim  during  continuance  of  term,  103. 
where  there  are  concurrent  covenants,  175. 
precedents,  Nos.  15,  28,  52,  111. 

Beplevin,  191. 

procedure  in,  191.  > 

cattle  damage  feasant ,  86,  103,  108,  117. 
cattle  seized  for  arrears  of  rent,  75,  103, 116. 
pleading  possessory  title  in,  104,  117. 
avowry  of  liberum  tenementum  in,  111,  116. 
under  11  Geo.  II.  c.  18,  8.  22. ..117. 
precedent  of  Statement  of  Claim  in,  No.  66. 

Defences  in,  Nos.  95,  96. 

Beplioation,  10. 

Beplt,  217—229. 

joinder  of  issue,  218,  219. 
where  no  Counterclaim,  218. 
dispensing  with,  219. 
generally  a  mere  traverse,  219. 
may  confess  and  avoid,  219. 
to  a  plea  of  a  conviction,  213. 

of  liberum  tenementum,  110,  220. 

of  condition  precedent,  178,  225. 

of  a  settled  account,  202. 

of  the  Statute  of  Frauds,  220. 

Limitations,  68,  220. 

of  fraud  or  duress,  &c.,  221. 
time  for  delivering,  218. 
where  there  is  a  Counterclaim,  228. 
departure  in,  222 — 225. 
new  assignment  in,  226,  227. 
pleadings  subsequent  to,  229, 
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Bepresentattve  Character, 

must  be  indorsed  on  writ,  1,  33. 

claim  in,  cannot  be  joined  with  claims  in  private  capacity,  23. 

must  be  traversed  specially,  138. 

Bescission, 

of  contract,  69,  204. 
precedents,  Nos.  74,  78,  83. 

Bescue,  75,  76. 

Bes  Judicata,  17,  205. 

Reversioner, 

actions  by,  precedents,  Nob.  30,  71. 

Bight, 

declaration  of,  189,  190,  354,  382. 

Bight  op  Way, 

title  to,  68, 106,  177. 
termini  of,  material,  104,  177. 
trespass  extra  warn,  227. 

Bight  to  Begin, 
at  trial,  135,  273. 


Salabt, 

PRECEDENT,  No.  58. 

Sale  of  Goods, 

plaintiff  need  not  allege  that  goods  were  his,  78. 
precedents  of  indorsement  for  trial  without  pleadings,  Nos.  1 1 , 

14. 
of  a  special  indorsement,  No.  37. 
of  Statements  of  Claim,  Nos.  51,  57. 
of  Defence,  Nos.  77 — 80. 
of  Beply,  No.  106. 
of  interrogatories,  No.  113. 

Sale  of  Land, 

specially  indorsing  writ  for  price,  47. 
precedents  of  Statement  of  Claim,  Nos.  59,  60. 

Satisfaction, 

taking  money  out  of  Court  in,  209. 
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"  Scandalous,  " 

meaning  of  term,  158,  252. 

striking  out  such  matter,  11,  158,  252. 

scienter,  72. 

Second  Action, 

when  one  lies,  17,  204. 

Secondabt  Evtdence, 

of  documents,  when  admissible,  265,  266,  282,  283. 

Secubity  fob  Costs,  5,  6, 243. 

Seduction,  416. 

effect  of  mere  denial  of,  138. 
particulars  of,  161. 
precedents,  Nos.  25,  48,  74,  119. 

Separate  Estate, 

need  no  longer  be  alleged,  74. 
costs  out  of,  318. 

Sequestration,  303,  310. 

Service 
of  writ,  4. 

of  motion  for  attachment,  309. 
substituted,  4,  31. 
out  of  jurisdiction,  30,  31. 

Set-off, 

may  be  pleaded  by  defendant  with  other  defences,  193,  211. 

nature  of,  212. 

how  it  differs  from  a  counterclaim,  212. 

costs  of,  213. 

Settled  Account,  77,  202. 
what  is,  201. 
how  re-opened,  202. 
surcharge  and  falsify,  202,  203. 

Several  Pleas, 

formerly  not  allowed,  9. 
now  allowed,  124,  193. 

Severing  Defences,  214. 
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Sheriff, 

execution  by,  304 — 306. 
inquiry  before,  208,  217. 
interpleader  by,  305. 
powers  under  &fi.  fa.t  304. 
an  elegit,  306. 

Short  Notice  of  Trial,  216. 

Slander, 

pleadings  in  action  for,  74,  102,  129,  177,  352,  n. 
precise  words  of,  material,  71,  177. 
plaintiff's  office  or  trade,  74,  138,  177,  261. 
ironical  words,  73. 
justifying,  119,  134,  203,  417. 

part  of,  84,  149,  397. 
defence  that  the  occasion  was  privileged,  65,  149,  204,  259. 
paying  money  into  Court  with  defence,  210. 
particulars  of,  102,  164—167. 

in  mitigation  of  damages,  269,  270,  398. 
vulgar  abuse,  400. 
of  Women  Act,  313. 
precedents,  Nos.  26,  94,  97,  98,  120. 

Solicitor, 

bill  of  costs  is  subject  for  special  indorsement,  40. 

privilege  in  answering  interrogatories,  255. 

undertaking  to  accept  service,  4. 

plea,  not  duly  qualified,  199. 

plea,  no  signed  bill  delivered,  199. 

action  against,  for  negligence,  precedent,  No.  23. 

Solicitor  and  Client, 

communications  between,  privileged,  238,  255,  407. 
costs  as  between,  311. 

when  ordered,  15,  314,  329. 

Special  Case,  60,  61. 

Special  Costs,  289,  317. 

Special  Damage, 
what  is,  102,  164. 
must  be  clearly  claimed,  102,  181. 
where  essential  to  the  cause  of  action,  152. 
need  not  be  pleaded  to,  98,  131,  152,  196. 
remoteness  of,  182,  393,  400. 
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Special  Damage— continued. 

arising  after  determination  of  first  action,  204,  288. 
particulars  of,  102,  164. 
precedents,  Nos.  53,  56,  57,  60,  65. 

Special  Defences, 

-where  trial  without  pleadings,  60,  401 — 403. 

Special  Indorsement, 

on  writ,  of  liquidated  demand,  39 — 50. 

advantages  of,  42. 

when  permitted,  39 — 42. 

is  a  Statement  of  Claim,  44,  171. 

must  give  details,  45. 

amendment  of,  43,  45,  157,  285. 

claim  for  interest  in,  48 — 50. 

PRECEDENTS,  Nos.  36 — 43. 

Special  Jury,  273. 

Special  Befebbe,  38. 

Special  Verdict,  286,  288. 

Specific  Performance,  184,  355. 
precedents,  Nos.  32,  99,  108. 

Stamp  Objection,  283. 

Statement  of  Claim,  170—191. 

application  for,  where  writ  indorsed  for  trial  without  pleadings, 

59. 
requiring  a,  on  appearance,  5. 
parties,  14,  172. 

joinder  of  causes  of  action,  23,  173. 
supersedes  the  writ,  35,  36,  173. 
striking  out,  150,  155. 

must  disclose  good  cause  of  action,  74,  78,  80. 
special  indorsement  is  a,  44 — 46. 
introductory  averments  in,  176. 
must  not  anticipate  defence,  76,  80. 
performance  of  conditions  precedent  implied,  81,  178,  225. 
when  condition  precedent  not  performed,  178,  225. 
when  it  should  state  plaintiff's  office,  profession,  or  trade,  74, 

138,  177,  261. 
giving  credit  for  money  in,  161,  162,  200. 
amendment  of,  once  without  leave,  171,  215. 
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Statement  of  CiAm— continued. 
alleging  damage  in,  82,  102,  181. 
relief,  claim  for,  in,  183.    And  see  Relief. 
should  state  place  of  trial,  185. 
time  of  delivering,  171. 
particulars  of,  after  delivery  of  defence,  167. 
in  action  of  tort,  176. 
in  action  of  contract,  177. 
precedents  of,  Nos.  45 — 72. 

to  be  indorsed  on  writ,  Nos.  36 — 43. 

Statute, 

adding  to,  altering,  or  regulating  common  law,  79,  116. 
specially  indorsed  writ  for  debt  arising  on,  39. 
plea  of  Not  Guilty  by,  abolished,  196,  n. 

Statute  of  Frauds, 

plaintiff  need  not  allege  compliance  with,  80. 
plea  of,  149,  199,  220. 

PRECEDENTS  of,  199,  405. 

Statute  of  Limitations, 

might  not  be  set  up  under  the  general  issue,  67. 
plea  of,  precedents  of,  126,  200. 
reply  to,  68,  220. 
acknowledgment,  126,  187,  220. 
burden  of  proof,  when  pleaded,  259. 
precedent  of  notice  of  defence  of,  No.  104. 

Staying  Proceedings, 
on  adding  parties,  207. 

no  stay  on  taking  out  summons  for  particulars,  169,  216. 
proceeding  with  counterclaim  on  plaintiff,  212. 
on  agreement  to  refer,  192. 
pending  a  commission  to  take  evidence,  261. 

Step  in  Action, 
what  is,  192. 
taking,  waives  irregularity,  24,  151,  156,  192,  338. 

Submission  to  Arbitration,  192,  272. 

Subpcena, 

ad  testificandum,  261. 
duces  tecum,  265. 

Substituted  Service,  4,  31. 

Summing-up,  286. 
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Summons, 

originating,  13 ;  Precedent,  No.  44. 
application  by,  154 — 160. 

tinder  Ord.  XIV.,  42,  51—57. 

effect  of,  on  time  for  pleading,  169,  216. 
for  directions,  new  rule  as  to,  12,  56,  336,  337. 
to  amend  own  pleading,  157,  258. 
to  amend  opponent's  pleading,  158. 
to  strike  out  opponent's  pleading,  155,  192. 
for  particulars,  159 — 169. 
to  add  parties,  157,  172,  206,  207. 
to  strike  out  parties,  172,  206. 
to  refer,  192. 

to  have  witness  examined  before  trial,  261,  262. 
to  change  venue,  186,  270, 27  • 

Surcharge  and  Falsity,  202,  203. 

Surety, 

precedents,  Nos.  13,  54.    And  see  pp.  125,  126. 

Surrender,  190. 


Taxation  of  Costs, 

as  between  party  and  party,  15,  311,  314,  329. 
solicitor  and  client,  311. 

Tenant, 

bound  to  give  landlord  notice  of  writ  in  ejectment,  18. 
actions  by  and  against, 

precedents  of  indorsements  in,  Nos.  8,  27,  28. 

of  special  indorsements,  Nos.  41 — 43. 

of  Statements  of  Claim,  Nos.   50,  52,  56, 

70,  72. 
of  a  Defence,  No.  99. 
of  a  Beply,  No.  108. 

Tender,  Flea  of,  208. 

confesses  and  avoids,  147. 

money  must  be  brought  into  Court  with,  208. 

PRECEDENT  of,  208. 

Third  Parties, 

introducing,  into  action,  214. 


i 
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Threats, 

action  under  46  &  47  Viot.  c.  57,  s.  32;  precedent,  No.  67. 

Time, 

certainty  of,  102. 

only  required  to  be  stated  when  material,  91,  102. 
further  time  to  plead,  169,  214,  215. 
And  see  Statute  of  Limitations. 

Title, 

alleging  acceptance  of,  47. 
how  pleaded,  69,  104—115,  197. 
to  fee  simple,  105,  106,  108,  117. 
to  a  particular  estate,  109 — 111,  117. 
to  copyholds,  110, 112. 
to  right  of  way,  69,  106,  177. 
must  be  specially  traversed,  64,  65,  116, 137. 
depending  on  pedigree,  69,  90,  112,  115,  167,  247. 
of  seller,  cannot  be  disputed  by  buyer,  78. 
of  bailor,  cannot  be  disputed  by  bailee,  116. 
certainty  of,  104 — 115. 
declaration  of,  189,  245,  354,  382. 
possession,  sufficient  title  in  some  cases,  79,  105,  197. 
when  insufficient,  106,  197,  333,  401. 
in  action  of  replevin,  104,  117. 
pleading,  when  party  is  out  of  possession,  108 — 113. 
claiming  fee  simple,  106,  108. 
any  other  estate,  109. 
by  assignment,  74,  111,  112,  115. 
by  estoppel,  113,  359. 
pleading  title  in  another,  113. 
interrogatories  as  to,  247,  248. 

Toet,  Action  of, 

parties,  to,  15 — 17. 
Statement  of  Claim  in,  176. 

precedents  of  indorsement  for  trial  without  pleadings  in,  Nos. 

17—26. 
of  Statements  of  Claim,  Nos.  59 — 69. 
of  Defences,  Nos.  85 — 98. 
of  interrogatories,  No.  114. 
of  advices  on  evidence,  Nos.  117 — 120. 

Trade, 

of  plaintiff,  when  material,  74,  138,  177. 
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Transitory  and  Local  Actions,  104. 

TRAVERSE,  123,  131—145,  194. 
meaning  of,  123. 
how  it  differs  from  an  objection  in  point  of  law,  127,  128. 

a  plea  in  confession  and  avoidance,  129. 
must  be  specific,  136,  194. 
mnst  not  be  evasive,  138 — 142. 
ambiguity  of  the  negative  pregnant,  142. 
material  facts,  if  not  traversed,  admitted,  133 — 136. 
allegations  which  should  not  be  traversed,  98,  132. 
setting  up  affirmative  case  in  addition,  143 — 145. 

Trespass, 

traversing  plaintiff's  claim,  effect  of,  137. 
aotion  of,  103,  104. 

plea  of  liber um  tenementum  in,  103,  116,  117. 
to  goods,  79,  114,  137. 
on  the  case,  3,  170. 
extra  viam,  227. 

PRECEDENTS,  NoS.  6,  7,  68. 

Trial, 

notice  of,  231. 

short  notice  of,  216. 

entry  for,  232. 

place  of,  185,  270.    See  Venue. 

mode  of,  272. 

right  to  begin  at,  135,  273. 

how  to  secure  a  jury,  272. 

witnesses,  275 — 284. 

examination  in  chief,  276. 

cross-examination,  278. 

re-examination,  281. 

documentary  evidence,  282. 

verdict,  286. 

judgment,  288. 

Trial  without  Pleadings, 

procedure  under  Order  XYTTTa.,  12,  36,  58—61. 
notice  of,  58. 

application  for  Statement  of  Claim  or  particulars,  59. 
under  Order  XXXTV.,  60. 
precedents  of  indorsements  for,  Nos.  9 — 32. 
of  notice  of  special  defences,  Nos.  100 — 105. 
o.  H  H 
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Trover, 

claim  in  action  of,  79,  107. 

plea  that  the  goods  are  not  the  plaintiffs,  116,  137. 

PRECEDENT,  No.  68. 

Trust, 

breach  of,  119. 

claim  on  a,  specially  indorsed  writ,  39,  358,  359. 

PRECEDENT,  No.  40. 

Trustee, 

claim  by,  21,  23. 

representing  beneficiaries,  22. 

title  must  be  specifically  denied,  138. 

Trustee  in  Bankruptcy, 
claim  by,  23. 

Uncertainty,  120. 

Undue  Influence, 

particulars  of,  must  be  pleaded,  119. 

Unliquidated  Damages,  40,  286. 

plaintiff  claiming,  may  always  begin,  135,  274. 

Use  and  Occupation, 

claim  for,  may  not  be  specially  indorsed,  44. 

Venue,  185. 

meaning  of  word,  185,  n. 
local,  abolished,  104. 
changing,  186,  270,  271. 

Verdict,  286. 

defects  cured  by,  156. 
special,  286,  288. 

View,  270. 

Waiver, 

plea  of,  147. 

reply  of,  221. 

of  irregularity,  151,  156,  338. 

Warrant, 

pleading  authority  of,  75,  117. 
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Warranty,  Action  on, 

precedents,  Nos.  57,  59,  63,  80,  90. 

Waste, 

precedents,  Nos.  50,  52,  69. 

Wat,  Eight  of, 

title  to,  68,  106,  177. 

termini  must  be  shown,  104,  177. 

trespass  extra  viam,  227. 

Weight  of  Evidence, 

verdict  against,  295,  296. 

Wife, 

claims  by,  19,  20,  25,  377. 
costs  against,  318. 

Will,  Tenancy  at,  112. 

precedents,  Nos.  42,  99,  108. 

Withdrawing  a  Juror,  285. 

Witness, 

compelling  opponent  to  call,  135. 
interrogatories  as  to  names  of,  247,  248. 
particulars  disclosing  names  of,  165. 
commission  to  examine,  261,  262. 
deposition  of,  263. 
refreshing  memory  of,  278. 
compelling  attendance  of,  261. 
examination  before  trial,  261,  262. 

at  trial,  27*— 281. 
called  by  judge,  282. 
expert,  264. 
hostile,  277. 

Work  and  Labour  done, 
particulars  of,  161. 
action  for,  119. 

PRECEDENTS,  Nos.  39,  84. 

Writ  of  Execution, 

pleading  authority  of,  117,  118. 

X  /<*;  304. 

elegit,  306. 

of  possession,  308. 
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Writ  of  Execution — continual. 
of  delivery,  309. 
of  attachment,  309. 
of  sequestration,  310. 

Writ  of  Inquiry, 

after  judgment  by  default,  208,  217. 
in  an  action  on  a  bond,  189. 

Writ  of  Bight  of  Dower,  171. 

Writ  of  Summons,  1 — 4. 
service  of,  4. 
indorsements  on,  33.    See  Indorsement,  and  Precedents, 

Nos.  3—43. 
amending,  43,  45,  183. 
matter  arising  after,  207. 

time  for  pleading  to  specially  indorsed,  215,  216. 
relief  claimed  on,  may  be  extended  by  Statement  of  Claim,  35, 

36,  173. 

PRECEDENT,  No.  1. 

Wrong-doer, 

possession,  a  sufficient  title  against,  79,  105. 

Wrongful  Dismissal, 

damages  for,  are  unliquidated,  41. 

PRECEDENTS,  Nos.  16,  58. 
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CHANCERY,  and  Vide  "Equity." 

Dan i ell's  Chancery  Practice.— The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Sixth  Edit. 
By  L.  Field,  E.  C.  Dttww,  and  T.  RrfiTOff,  assisted  by  W.  H.  Upjohw, 
Esqrs.,  Barristers-at-Law.   2  vols,  in  3  parts.    8vo.    1882-84.    6/.  6*. 

Daniel I's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fourth  Edition.  By  Chablbs  Bubhey,  B.A.  Oxon.,  a 
Master  of  the  Supreme  Court.     Royal  8vo.  1885.  2/.  10#. 

Mews'  Digest.—  J Tde" Digests,"  p.  11. 

CHARTER  PARTI  ES.-Carver.—  Pto  "  Carriers." 

Leggett's  Treatise  on  the  Law  of  Charter  Parties.— By  Eugehx 
Lboobtt,  Solicitor  and  Notary  Public    Demy  8ro.     1894.  25s. 

CHILDREN.— Hall's  Law  Relating  to  Children.    By  W.  Clabkb 
Hall,  Esq.,  Barrister-at-Law.    Demy  8vo.  1894.  4#. 

CHURCH    LAW.— Whitehead's   Church    Law.— Being  a  Concise 

Dictionary  of  Statutes,  Canons,  Regulations,  and  Decided  Cases 

affecting  the  Clergy  and  Laity.    By  Benjamin  Whitehead,  Esq., 

Barrister-at-Law.    Demy8vo.     1892.  10*.  W. 

"  A  perfect  mine  of  learning  on  all  topioi  ecclesiastical."— DaU$  Tdefrapk. 

The  Statutes  relating  to  Church  and  Clergy  (reprinted  from 
"Chitty's  Statutes"),  with  Preface  and  Index.  By  Beejamut 
Whitehead,  Esq.,  Barrister-at-Law.     Royal  8vo.     1894.  6#. 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors.— With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  Livingston  Maoabbbt  and 
J.  A.  Stbahan,  Esqrs.,  Barristers-at-Law.  Demy  8vo.  1897.  12*.  6Vf. 
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COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea.— Fourth  Edition.    By  Reginald  G.  Mabsdeh,  Esq.,  Barrister- 
at-Law.    Demy  8vo.     1897.  If.  8*. 
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COMMON  LAW.  —  Chitty's  Archbold's  Practice.  Fourteenth 
Edition.  By  Thomas  w  illbb  Chttty,  assisted  by  J.  St.  L.  Leslie* 
Esqrs.,  Barristers-at-Law.  2  vols.  Demy  8vo.  1886.  (Published 
at  ol.  13*.  6<f.)  Reduoed  to  *#*,  30*. 

Chitty's  Forms.— PW*  "  Forms." 

Elliott's  Outlines  of  Common  Law.— Specially  prepared  for  Stu- 
dents. By  Mabtin  Elliott,  Esq.,  Barrister-at-Law.  Demy  8vo. 
1898.  10*.  &/. 

Mews'  Digest—  Vide  "Digests,"  p.  11. 

Pollock  and  Wright's  Possession  in  the  Common  Law. — 
Parts  I.  and  II.  by  Sir  F.  Pollock,  Bart. ,  Barrister-at-Law  Part  III. 
by  R.  S.  Weight,  Esq.,  Barrister-at-Law.    8vo.     1888.  8#.  6d. 

Shirley. —  Vide  "  Leading  Cases." 

Smith's  Manual  of  Common  Law. — For  Practitioners  and  Students. 
Comprising  the  Fundamental  Principles,  with  useful  Practical  Rules 
and  Decisions.  By  Jobiah  W.  Smith,  B.C.L.,  Q.C.  Eleventh  Edit. 
By  C.  Spubuno,  Esq.,  Barrister-at-Law.    Demy  8vo.     1898.      16*. 

"  The  arrangement  is  clear  and  methodical,  and  will  increase  the  usefulness 
of  the  work,  not  only  for  elementary  study,  but  as  a  handy  book  of  ref erenoe." — 
Law  Quarterly  Review. 
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COMPANY    LAW.— Hamilton's  Manual  of  Company  Law.    By 
^  William  Fbsdbbigk  Hamilton,  LL.D.  (Lond.),  assisted  by  K.  G. 

\t  KBTaiZjfBtM.A.,Esqrs.}Barrister8-at-Law.  Demy8vo.  1891.  12*.  64. 

IB  Palmer's  Company  Law. — A  Practical  Handbook  for  Lawyers  and 

i»  Business  Men.     Based  on  Lectures  delivered  in  the  Inner  Temple 

^  Hall  at  the  Request  of  the  Council  of  Legal  Education.    With  an 

^  Appendix  containing  the  Companies  Acts,  1862  to  1898,  and  Rules. 

L ,  Second  Edit.  By  Francis  Beaufort  Palmbe,  Esq.,  Barrister- at-Law, 

•  ^  Author  of  «'  Company  Precedents, "  &o.    Royal  8 vo.   1898.     12*.  M. 

"  The  work  is  a  marvel— for  clearness,  fulness,  and  accuracy,  nothing  could 
be  better."— Law  Note*. 

"  Of  especial  use  to  students  and  business  men  who  need  a  clear  exposition  by 
a  master  hand." — Law  Journal. 

"  The  subject  is  dealt  with  in  a  clear  and  comprehensive  manner,  and  in  such 
0  a  way  as  to  be  intelligible  not  only  to  lawyers  but  to  others  to  whom  a  knowledge 

u  of  Company  Law  may  be  essential."— /who  Students*  Journal. 

"  All  the  principal  topics  of  ocompany  are  dealt  with  in  a  substantial  manner, 
£j  the  arrangement  and  typography  are  excellent,  and  the  whole  of  the  Statute 

Law— an  indispensable  adjunct— is  collected  in  an  appendix.    Perhaps  what 

*  practising  lawyers  and  basinets  men  will  value  most  is  the  precious 

0  quality  Of  practicality."— Law  Quarterly  Review. 

0  "  Popular  in  style,  also  accurate,  with  sufficient  references  to  authorities  to 

make  the  book  useful  to  the  practitioner."—  The  Times. 

j  Palmer's  Private  Companies  and  Syndicates,  their  Formation  and 

Advantages ;  being  a  Concise  Popular  Statement  of  the  Mode  of  Coo  - 
'  verting  a  Business  into  a  Private  Company,  and  of  establishing  and 

0  working  Private  Companies  and  Syndicates  for  Miscellaneous  Pur- 
.  poses.    Fourteenth  Edition.    By  F.  B.  Palmes,  Esq.,  Barrister-at- 
Law.     12mo.     1898.  Net,  \s. 

1  Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
*  Legal  Companion.— A  Manual  of  Every-day  Law  and  Practice  for 
i  Promoters,  Shareholders,  Directors,  Secretaries,  Creditors,  Solicitors, 
i  and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 
'  1862  to  1890,  with  Appendix  of  useful  Forms.    Seventeenth  edit.   By 

F.  B.  Palkeb,  Esq.,  Barrister-at-Law.     12mo.     1897.       iftt,2#.6rf. 

(  See  also  "  Conveyancing"  and  "  Winding-up." 

[  COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 

Law  of  Compensation.    Third  Edition.    By  C.  A.  Cbtpps,  Esq., 
Q.C.    Demy8vo.     1892.  20*. 

"  An  accurate  exposition  of  the  law." — Law  Journal. 

COMPOSITION  DEEDS.— Lawrance.— Pi<fc  " Bankruptcy." 

CONDITIONS    OF   SALE.— Webster.—  Vide  "Vendors  and  Pur- 
chasers." 

CONFLICT  OF  LAWS.— Campbell's  Ruling  Cases.   Vol.  V.—  Vide 
41  Digests." 

Dicey's  Digest  of  the  Law  of  England  with  reference  to  the 
Conflict  of  Laws.— By  A.  V.  Dicey,  Esq.,  Q.C.,  B.C.L.  With  Notes 
of  American  Cases,  by  Professor  Moore.  Royal  8vo.  1896.  1/.  10*. 
"  One  of  the  most  valuable  books  on  English  law  which  has  appeared  for 
rome  time.  Thorough  and  minute  in  the  treatment  of  the  subject,  cautious  and 
judicial  in  spirit,  this  work  is  obviously  the  result  of  protracted  labour." — The 
Time*. 

CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitution. 
By  Sir  William  R.  Anson,  Bart.,  Barrister-at-Law.    Demy  8vo. 
Parti.     Parliament.   Third  Edition.     1897.  12*.  M. 

Part  II.    The  Crown.     Socond  Edition.     1896.  14*. 

CONTRACT  OF  SALE.— Blackburn.—  Vide  "Sales." 
Movie's  Contract  of  Sale  in  the  Civil  Law.— By  J.  B.  Motle, 
Esq.,  Barrister-at-Law.    8vo.    1892.  10*.  6d. 
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CONTRACTS.— Addison  on  Contracts.— A  Treatise  on  the  Law  of 
Contracts.  9th  Edit.  By  Ho&acb  Smith,  Esq.,  Bencher  of  the  Inner 
Temple,  Metropolitan  Magistrate,  assisted  by  A.  P.  Peboeyal  K 


Esq.,  Barrister-at-Law.    Royal  8vo.    1892.  21.  10*. 

"  This  and  the  companion  treatise  on  the  law  of  torts  are  the  most  complete 
works  on  these  subjects,  and  form  an  almost  indispensable  part  of  every  lawyer's 
library."— Law  Journal. 

Anson's  Principles  of  the  English  Law  of  Contract.— By  Sir 
W.  R.  Akson,  Bart.,  Barrister-at-Law.  Eighth  Edit.  1898.  10s.  6d. 

Campbell's  Ruling  Cases.    Vol.  VI.— Vide  "  Digests." 

Finch's  Selection  of  Cases  on  the  English  Law  of  Contract. — 
Second  Edition.    Roy.  8vo.     1896.  28*. 

Fry. — Vide  "  Specific  Performance." 

Leake's  Law  of  Contracts. — A  Digest  of  Principles  of  the  Law  of 
Contracts.     Third    Edition.      By  Stbphbk  Mabxiv  Lbaxb,  Esq., 

Barrister-at-Law.    Demy  8vo.     1892.  32*. 

"  Complete,  accurate,  and  easy  of  reference." — Solicitors'  Journal. 
"  Clear,  concise,  accurate,  and  exhaustive." — Law  Times. 

Pollock's  Principles  of  Contract. — Being  a  Treatise  on  the  General 
Principles  relating  to  the  Validity  of  Agreements  in  the  Law  of 
England.  Sixth  Edition.  By  Sir  Frkdeeiox  Pollock,  Bart.,  Bar- 
rister-at-Law, Author  of  "The  Law  of  Torts,"  "Digest  of  the 
Law  of  Partnership,"  &o.    Demy  8vo.     1894.  28*. 

"  A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
comprehensive  mind,  and  painstaking  industry." — Law  Journal. 

CONVEYANCING.  — Brickdale    and    Sheldon.  —  Vide   "Land 
Transfer." 

Dart.— Vide  "  Vendors  and  Purchasers." 

Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatory Notes  and  Observations.  Second  Edition.  By  Hebbbbt 
A.  Dioxnro,  Esq.,  Solicitor.     Royal  12mo.     1898.  5*. 

"  We  cannot  do  better  than  advise  every  lawyer  with  a  conveyancing  practice 
to  purchase  the  little  book  and  place  it  on  his  shelves  forthwith." — Law  Notes. 

Greenwood's  Manual  of  the  Practice  of  Conveyancing,  showing 
the  present  Practice  relating  to  the  daily  routine  of  Conveyancing  in 
Solicitors'  Offices.  To  which  are  added  Concise  Common  Forms  in 
Conveyancing. — Ninth  Edit.  Edited  by  Ha&by  Greenwood,  M.A., 
LL.D.,  Esq.,  Barrister-at-Law.   Roy.  8vo.  1897.  20*. 

"  The  ninth  edition  will  maintain  the  reputation  which  the  work  has  long  ago 
acquired  of  being  one  of  the  best  expositions  which  the  English  lawyer  possestes 
of  the  present  practice  relating  to  the  daily  routine  of  conveyancing  in  solicitors' 
offices.  We  have  tested  it  at  various  points  of  a  somewhat  critical  character,  and 
have  no  hesitation  in  pronouncing  it  up  to  date  and  in  every  way  reliable  as  a 
guide  to  modern  conveyancing  practice."— Literature.  Nov.  20, 1897. 

"  We  should  like  to  see  it  placed  by  his  principal  in  the  hands  of  every  articled 
clerk.  One  of  the  most  useful  practical  works  we  have  ever  seen."— late  Stmdontt* 
Journal. 

Hood  and  Challis'  Conveyancing  and  Settled  Land  Acts,  and 
some  other  recent  Acts  affecting  Conveyancing.  With  Commentaries. 
By  H.  J.  Hood  and  H.  W.  Challis.  Fifth  Edition.  By  H.  W. 
Challis,  assisted  by  J.  I.  Stirling,  Esqrs.,  Barristers-at-Law. 
Boyal  8vo.     1898.  18t. 

"  That  learned,  excellent  and  useful  work."— Lav  Times. 

"This  is  the  best  collection  of  conveyancing  statutes  with  which  we  are 
acquainted.  .  .  .  The  ezoellenoe  of  the  commentaries  which  form  part  of  this 
book  is  so  well  known  that  it  needs  no  recommendation  from  us." — Law  Journal. 

Jackson  and  Gosset.— Vide  "  Investigation  of  Title." 

Morris.—  Vide  "  Patents." 
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''  Palmer's  Company  Precedents.— For  use  in  relation  to  Companies 

*  subject  to  the  Companies  Acts,  1862  to  1890. 

i  Part  I.  Company  Fobmb.    Arranged  as  follows: — Promoters,  Pro- 

;i  spectuses,  Underwriting,  Agreements,  Memoranda  and  Articles  of 

*  Association,  Private  Companies,  Employes'   Benefits,  Resolutions, 
?  Notices,  Certificates,  Powers  of  Attorney,  Debentures  and  Debenture 

Stock,  Banking  and  Advance  Securities,  Petitions,  Writs,  Pleadings, 
s  Judgments  and  Orders,  Reconstruction,  Amalgamation,  Special  Acts. 

*  "With  Copious  Notes  and  an  Appendix  containing  the  Acts  and  Rules. 

Seventh  Edition.  By  Francis  Beaufobt  Palmes,  Esq. ,  Barrister-at- 
Law,  assisted  by  the  Hon.  Chablkb  Maonaohten,  Q.C.,  and  Abthub 
John  Chittt,  Esq.,  Barrister-at-Law.    Royal  8vo.     1898.  36*. 

1  *4  No  company  lawyer  can  afford  to  be  without  it." — Law  Journal. 

Part  II.  Windino-Up  Forms  and  Practice.     Arranged  as  fol- 
lows:— Compulsory  Winding- Up,  Voluntary  Winding -Up,  Winding- 
Up  under  Supervision,   Arrangements  and  Compromises,  with    a 
s  Chapter  on  Debentures,  and  Copious  Notes,  and  an  Appendix  of  Acts 

!*  and  Rules.  Seventh  Edition.  By  Francis  Beaufort  Palmer,  assisted 

*  by  Frank  Evans,  Esqrs.,Barristers-at-Law.   Roy.  8vo.    1897.      32*. 

"  Palmer's  '  Company  Precedents '  is  the  book  par  excellence  for  practitioners. 
There  is  nothing  we  can  think  of  which  should  be  within  the  covers  which  we  do 
not  find."— Law  Journal. 

Prideaux's  Precedents  in  Conveyancing— With  Dissertations  on 
its  Law  and  Practice.  17th  Edit.  By  John  Whztcombb,  Esq., 
Barrister-at-Law.     2  vols.     Royal  8vo.    1899.  3/.  10*. 

1  " '  Prideanz '  is  the  best  work  on  Convey  anting." — Law  Journal, 

i  "  Accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know  of  no 

i  treatise  upon  Conveyancing  which  is  so  generally  useful  to  the  practitioner." — 

Law  Tims*. 

CORONERS.— Jervis  on  the  Office  and  Duties  of  Coroners.— 

The  Coroners  Acts,  1887  and  1892.    With  Forms  and  Precedents. 

Sixth  Edition.      By  R.  E.  Mblshbtjcbb,  Esq.,  Barrister-at-Law. 

Post  8vo.     1898.  10*.  6rf. 

44  In  all  respects  adequate  and  exhaustive."—!^  Timti. 

CORPORATION.  — Campbell's  Ruling  Cases.     Vol.  VII.—  Vide 
"Digests." 

\  COSTS. — Johnson's  Bills  of  Costs  in  the  High  Court  of  Justice 

and  Court  of  Appeal,  in  the  House  of  Lords  and  the  Privy  Council ; 
with  the  Scales  of  Costs  and  Tables  of  Fees  in  use  in  the  Houses  of 
Lords  and  Commons,  relative  to  Private  Bills ;  Election  Petitions, 
Parliamentary  and  Municipal.  Inquiries  and  Arbitrations  under  the 
Lands  Clauses  Consolidation  Act  and  other  Arbitrations.  Proceed- 
ings in  the  Court  of  the  Railway  and  Canal  Commission,  in  the 
County  Court  and  the  Mayor's  Courts.  The  Scales  of  Costs  and 
Tables  of  Fees  in  use  in  the  Court  of  Passage,  Liverpool,  and  Con- 
veyancing Costs ;  with  Orders  and  Rules  as  to  Costs  and  Court  Fees, 
and  Notes  and  Decisions  relating  thereto.  By  Horace  Maxwell 
Johnson,  Esq.,  Barrister-at-Law.    Royal  8vo.     1.897.  II.  12*. 

'*  It  is  difficult  to  conceive  how  any  costs  clerk  or  solicitor  can  go  wrong  with 
a  work  of  this  kind  to  guide  him." — Law  Times. 

•*  We  consider  the  book  marvellously  accurate,  and  wo  are  able  to  commend 
it  in  all  confidence.  On  the  law  of  bills  of  costs  the  practitioner,  let  his  business 
be  as  wide  as  it  may,  wants  nothing  hut  such  a  work  as  the  one  before  us." — 
Law  Notes. 

Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs. 
Seventh  Edition.  By  Thornton  Tooooon,  Thomas  Chablbb  Toogood, 
and  C.  Gilbbbt  Babbeb,  Solicitors.    Royal  8vo.     1896.  1/.  10*. 

Webster's  Parliamentary  Costs. — Private  Bills,  Election  Petitions, 
Appeals,  House  of  Lords.  Fourth  Edition.  By  C.  CavanaQH,  Esq., 
Barrister-at-Law.    Post8vo.     1881.  20*. 

COUNTY  COUNCILS— Bazalgette  and  Humphreys,  Chambers. 
— Vide  "Local  and  Municipal  Government." 

*«*  All  standard  Law  Worke  are  kept  in  Stock,  in  law  calf  and  other  binding*. 
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COUNTY  COURT  APPEALS.— Charmer's  Law  and  Practice  re- 
lating to  County  Court  Appeals;  Mandamus,  Prohibition,  and 
Certiorari.  By  Daniel  Chamteb,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1896.  10*. 

COUNTY  COURTS.  — The  Annual  County  Court  Practice, 
1899. — By  Hifl  Honour  Judge  Smtlt,  Q.C.    2  vols.    Demy  8vo. 

(Beady  in  January.)     11.  5«. 

COVENANTS. — Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants. — By  G.  Baldwin  Haioltow,  Esq.,  Barrister-at-Law. 
Demy  8vo.     1888.  7«.  6rf. 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence  in  Criminal 
Cases. — With  the  Statutes,  Precedents  of  Indictments,  &o.  Twenty- 
first  Edition.  By  William  Bbuob,  Esq.,  Stipendiary  Magistrate 
for  Leeds.     Royal  l2mo.     1893.  1/.  11*.  6«f. 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law. — (Re- 
printed from  "Chitty's Statutes.")  With  an  Introduction  and  Index. 
By  W.  F.  Crates,  Esq.,  Barrister-at-Law.  Royal  8vo.  1S94.  10*. 
Disney  and  QundrVs  Criminal  Law. — A  Sketch  of  its  Principles 
and  Practice.  By  Hknbt  W.  Disney  and  Habold  Gundby,  Esqrs., 
Barristers-at-Law.    Demy  8vo.     1895.  7*.  Sd. 

"We  think  we  have  here  just  what  students  want.  The  work  is  based  upon  & 
perfect  knowledge  of  the  statute  law,  and  is  compiled  from  the  best  and  most 
recent  authorities. "— Zat©  Timet. 

Kershaw's  Brief  Aids  to  Criminal  Law. — With  Notes  on  the  Pro- 
cedure and  Evidence.  By  Hilton  Kershaw,  Esq.,  Barrister-at- 
Law.    Royal  12  mo.     1897.  3*. 

Mews.— Vide  li  Digest." 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Twelfth  Edition.  By  A.  P.  Pebceval  Keep,  Esq.,  Barrister-at- 
Law.    Demy  8vo.  1899.  1/.  11*.  64. 

"To  the  criminal  lawyer  it  is  his  guide,  philosopher  and  friend.  What 
Bosooe  says  most  judges  will  accept  without  question."— Law  Time*. 
Russell's  Treatise  on  Crimes  and  Misdemeanors.— Sixth  Edit. 
By  Horace  Smith,  Esq.,  Bencher  of  the  Inner  Temple,  Metropolitan 
Police  Magistrate,  and  A.  P.  Pebceval  Keep,  Esq.,  Barrister-at- 
Law.     3 vols.    Roy.  8vo.    1896.  6/.  15*.  6d.\ 

"  No  library  can  be  said  to  be  complete  without  the  new  edition  of  Russell  on 
Crimes."— Law  Times. 

"  Indispensable  in  every  Court  of  criminal  justice  here  and  in  our  Colonies." 
— The  Time*. 

**  No  more  trustworthy  authority,  or  more  exhaustive  expositor,  than  '  Russell' 
can  be  consulted." — Law  Magazine  and  Review. 

Shirley's  Sketch  of  the  Criminal  Law. — Second  Edition.  By  Chaslbs 
Stephen  Hunteb,  Esq.,  Barrister-at-Law.   DemyHvo.    1889.   7«.  6rf. 
War  burton. —  Vide  4I  Leading  Cases."    Thring. — Vide  "Navy." 

DEATH  DUTI ES.— Freeth's  Acts  relating  to  the  New  Death  Duty, 
called  the  Estate  Duty,  with  an  Introduction  dealing  with  the  other 
Death  Duties,  A  Digest,  Copious  No  top,  and  an  Appendix  contain- 
ing the  Estate  Duty  Forms,  and  the  Rules  regulating  Proceedings 
in  England  and  Ireland  in  Appeals  under  the  Acts.  Second  Edition. 
By  Evelyn  Fbeeth,  Esq.,  Deputy-Controller  of  Legacy  and  Succes- 
sion Duties.  Demy  8vo.  1 897.  12*.  6d. 
"  The  official  position  of  the  Author  renders  his  opinion  on  questions  of  proce- 
dure of  great  value,  and  we  think  that  this  book  will  be  found  very  useful  to 
solicitors  who  have  to  prepare  accounts  for  duty."— Solicitors*  Journal. 

Harman's  Finance  Act,  1 894,  so  far  as  it  relates  to  the  Death  Duties. 
With  an  Introduction  and  Notes,  and  an  Appendix  of  Forms.  By 
J.  E.  Ha rst an,  Esq.,  Barrister-at-Law.    Royal  12mo.     1894.       6*. 

DECISIONS  OF  SIR  GEORGE  J  ESS  EL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel ;  with  Notes,  &o. 
By  Apslet  Petee  Peteb,  Solicitor.    Demy  8vo.     1883.  16*. 
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DIARY.— Lawyers' Companion  (The)  and  Diary,  and  London  and 
Provincial  Law  Directory  tor  1899.— For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c,  &c.  Edited  by  Edwin  Layman,  Esq.,  Barrister-at- 
Law ;  and  contains  Tables  of  Costs  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business :  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  189S ;  Alphabetical  Index  to  the  Practical  Statutes  since 
1820;  Schedule  of  Stamp  Duties;  Legal  Time,  interest.  Discount, 
Income,  Wages  and  other  Tables ;  the  New  Death  Duties ;  and  a 
variety  of  matters  of  practical  utility :  together  with  a  complete' List 
of  the  English  Bar,  and  London  and  Country  Solicitors,  with  date  of 
admission  and  appointments.  Published  Annually.  Fifty-third 
Issue.     1899.  (Now  ready,) 

Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth : — 

1.  Two  days  on  a  page,  plain        ...*...  5s. Od, 

2.  The  above,  interleaved  with  plain  paper  or  blotting  paper      .  7   0 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns       .  6  6 

4.  The  above,  with  money  columns,  inteblbaved  with  plain  paper 

or  blotting  paper .80 

5.  Whole  page  for  each  day,  plain 7  6 

6.  The  above,  interleaved  with  plain  paper  or  blotting  paper      •  9  6 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns  8  6 
S.  The  above,  interleaved  with  plain  paper  or  blotting  paper       10  6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns .  3  6 

10.  The  above,  interleaved  with  blotting  paper  .        .  .46 

The  Diary  contains  memoranda  of  Legal  Business  throughout  the  Year,  with 

an  Index  for  ready  reference,   • 

0"  A  new  feature  in  this  issue  is  that  the  Diary  can  be 
obtained  interleaved  with  blotting  paper. 

"  The  amount  of  information  packed  within  the  covers  of  this  well-known 
book  of  reference  is  almost  incredible.  In  addition  to  the  Diary,  it  contains 
nearly  600  pages  of  closely  printed  matter,  none  of  -which  could  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  publishers  seem  to 
have  made  it  their  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pages, 
and  it  may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the 
luxury  of  having  it  at  his  elbow,  will  ever  be  likely  to  try  to  do  without  it." — 
Law  Journal.  * 

DICTIONARY.— The  Pocket  Law  Lexicon.— Explaining  Technical 
Words,  Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law, 
to  which  is  added  a  complete  List  of  Law  Reports,  with  their  Abbre- 
viations. Third  Edit.  By  Hbnet  G.  Rawson  and  Jakes  F.  RxraAXT, 
Eeqrs.,  Barristers-at-Law.    Fcap.  8vo.     1893.  6*.  6<*. 

"  A  wonderful  little  legal  Dictionary."— Indermaut's  Law  Students*  Journal, 

Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  the  Technical  Terms  and 
Phrases  thereof,  both  Ancient  and  Modern;  including  the  various 
Legal  Terms  used  in  Commercial  Business.  Together  with  a  Trans- 
lation of  the  Latin  Law  Maxims  and  selected  Titles  from  the  Civil, 
Scotch  and  Indian  Law.  Ninth  Edition.  By  J.  M.  Lblt,  Esq. 
Barrister-at-Law.    Super-royal  8vo.    1892.  1/.  18*. 

"  On  almost  every  point  both  student  and  practitioner  can  gather  Information 
from  this  invaluable  book,  which  ought  to  be  in  every  lawyer's  office." — Law  Notes* 

"  One  of  the  first  books  which  every  articled  clerk  and  bar  student  should  pro- 
cure."— Law  8tudsnts' Journal, 

**  Ml  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIGESTS.— Campbell's  Ruling  Cases.— Arranged,  Annotated,  and 
Edited  by  Robebt  Campbell,  Esq.,  Barrister- at- Law,  Advocate  of 
the  Scotch  Bar,  assisted  by  other  Members  of  the  Bar.'  With  American 
Notes  by  Ibvino  Browne,  formerly  Editor  of  the  American  Reports. 
Royal  8vo.     1894-1898.  Half  vellum,  gilt  top,  net,  each  25*. 

The  following  Volumes  have  been  published: — 


I. — Abandonment— Action. 
II. —Action —Amendment 
III.— Ancient  Light— Banker. 
IV.—  Bankruptcy— Bill  of  Lading. 
V.— Bill  of  Sale— Conflict  of  Laws. 
VI.— Contract 
VII.— Conversion— Counsel. 
Ylll.-CrlmlnaJ  Law- Deed. 


IX.— Defamation  —  Dramatio  and 
Musical  Copyright 

X.— Easement— Estate. 

XI.— Estoppel — Execution. 
XII. — Executor— Indemnity. 
XIII.— Infant— Insurance. 
XIV.— insurance— Interpretation. 
XV.— Judge— Landlord  and  Tenant 
XVI.— Laroeny— Mandate. 


XVII.— Manorial  Right- Mine*  and  Minerals.     {Nearly  ready.) 
XVIII.— Mortgage.  (/»  the  press.) 

%*  The  volumes  are  sold  separately. 

An  Addendum,  containing,  under  the  appropriate  title  and  rule,  Notes  of 
Cases  published  since  the  issue  of  Volume  I.,  together  with  a  complete  Index 
of  Cases  and  a  general  Index  to  the  first  10  Volumes,  thus  bringing  all  ths 
Volumes  up  to  date.    (Now  ready.)   MoyalSvo.    1897.    Half  vellum,  net,  20s. 

%♦  SPECIAL  OFFEB  TO  NEW  8UBSCBLBEBS : 

Vols.  1  to  20,  with  Index  to  Vols.  1  to  10,  net,  £20. 

Flan  or  the  Wobz. 
It  is  intended  in  this  Work  to  collect  and  arrange  in  alphabetical 
order  of  subjects  all  the  useful  authorities  of  English  Case  Law  from  the 
earliest  period  to  the  present  time  on  points  of  general  application. 

The  matter  under  each  alphabetical  heading  is  arranged  in  sections,  in 
an  order  indicated  at  the  commencement  of  the  heading.  The  more  im- 
portant and  Ruling1  Cases  are  set  forth  at  length,  subject  only  to  abridg- 
ment where  the  original  report  is  unnecessarily  diffuse.  The  effect  of 
the  less  important  or  subordinate  cases  is  stated  briefly  in  the  Notes. 

The  aim  of  the  Work  is  to  furnish  the  practitioner  with  English  Case 
Law  in  such  a  form  that  he  will  readily  find  the  information  he  requires 
for  ordinary  purposes.  The  Ruling  Case  will  inform  him,  or  refresh  his 
memory,  as  to  the  principles  ;  and  the  Notes  will  show  in  detail  how  the 
principles  have  been  applied  or  modified  in  other  oases. 
It  is  estimated  that  the  Work  will  be  completed  in  26  Volumes. 

44  One  of  the  most  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the 
most  generally  rueful  legal  works  which  the  present  century  has  produced." — 
Literature. 

41 A  perfect  storehouse  of  the  principles  established  and  illustrated  by  oar 
case  law  and  that  of  the  United  States."— Law  Times. 

41  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute, 
for  the  present,  the  high-water  mark  of  the  science  of  book  -making."— Sat.  Rev. 
44  A  Cyclopaedia  of  law  ....  most  ably  executed,  learned,  accurate,  clear, 
concise ;  but  perhaps  its  chief  merit  is  that  ^impresses  on  us  what  the  practising' 
English  lawyer  is  too  apt  t 
ciplee."— The  British  Review, 


presi  _  _ 

English  lawyer  is  too  apt  to  forget— that  English  law  really  is  a  body  of  prin- 


Daleand  Lehmann's  Digest  of  Cases,  Overruled,  Not  Followed, 
Disapproved,  Approved,  Distinguished,  Commented  on  and 
specially  considered  in  the  English  Courts  from  the  Year 
1 756  to  1 886  i  ncl  usive,  and  a  complete  Index  of  the  Cases,  in  which 
are  included  all  Cases  reversed  from  the  year  1856.  Bv  Chas.  Wk. 
MnoALFB  Dale,  and  Rudolf  Chambers  LxmcAircr,  assisted  by  Chas. 
H.  L.  Neish,  and  Herbert  H.  Child,  Esqrs.,  Barristers-at-Law. 
Royal  8vo.     1887.     (Published  at  21.  lCs.)  Reduced  to  net,  26*. 

M  arsden. — Vide  '  *  Shipping." 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings* 
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D I Q  EST  S— continued. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  from  1756  to 
1897,  inclusive.— By  John  M&ws,  Esq.,  Barrister-at-Law.  Royal 
8vo.     1898.  25s. 

MEWS'  DIGEST  OF  ENGLISH  CASE  LAW.— Containing  the  Reported 
Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 
Irish  Courts,  to  the  end  of  1897.  Under  the  general  Editorship  of 
John  Mews,  assisted  by  W.  F.  Barry,  E.  E.  H.  Birch,  A.  H. 
Bittleston,  B.  A.  Cohen,  W.  I.  Cook,  E.  "W.  Hansell,  J.  S. 
Henderson,  A.  Lawrence,  J.  M.  Lely,  R.  C.  Mackenzie, 
E.  Manson,  It.  G.  Mabsden,  H.  J.  Newbolt,  A.  E.  Randall, 
J.  Ritchie,  J.  Smith,  J.  F.  "Waley,  T.  H.  Walkeb,  and  W.  A.  G. 
Woods,  Esqrs.,  Barristers-at-Law.    In  16  vols.  Royal  8vo.         £20 

Bound  in  half calf \  gilt  top,  £23. 
%*  This,  the  most  important  Law  Work  ever  undertaken  in  England, 
is  now  ready  for  publication. 

Under  the  Editorship  of  Mr.  Mews  and  a  large  staff  of  Members  of  the 
Bar,  the  work  is,  not  only  an  amalgamation,  but  a  thorough  revision 
of  the  well-known  "Fisheb's  Common  Law  Digest"  and  "  Chttty's 
Equity  Index,"  and  forms  a  complete  Digest  of  all  reported  Decisions 
down  to  the  end  of  the  year  1897. 

%*  Lists  of  Cases  followed,  overruled,  questioned,  &c,  have  been 
omitted  from  this  Dioest,  but  the  Publishers  intend  to  bring  out  a  Sup- 
plemental Volume  to  Dale  and  Lbhmann's  "  Ovebbuled  Cases,' '  which, 
together  with  the  original  volume,  will  form  a  complete  Digest  of  such 
oases. 

The  Annual  Digest  for  1897.  By  John  Mews,  Esq.,  Barrister-at- 
Law.    Royal  8vo.     1898.  16*. 

%*  This  Digest  is  also  issued  quarterly,  each  part  being  cumulative. 
Price  to  Subscribers,  for  the  four  parts  payable  in  advance,  net  17*. 

Law  Journal  Quinquennial  Digest,  1890-95.— An  Analytical 
Digest  of  Cases  Published  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  from  Michaelmas  Sittings,  1890,  to  Trinity  Sittings,  1895. 
By  George  A.  Stbeeten,  Esq.,  Barrister- at- Law.    1896.       1/.  10*. 

%*  To  Subscribers  to  the  Law  Journal  Reports,  net  5t.,  postage  6tf. 
"  Extremely  well  done,  with  abundance  of  headings  and  cross  references  .  .  . 
could  not  be  done  better." — Law  Times. 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed  (1865 — 
1890) ;  being  a  List  of  all  Cases  cited  in  Judgments  reported  from 
Michaelmas  Term,  1865  to  the  end  of  1890,  with  the  places  where 
they  are  so  cited. — By  George  John  Talbot  and  Huoh  Fobt,  Esqrs., 
Barristers-at-Law.    Royal  8vo.     1891.  25s. 

"  This  is  an  invaluable  tool  for  the  worker  among  cases." — Solicitor?  Journal. 

DISCOVERY.— Sichel  and  Chance's  Discovery.— The  Law  relating 
to  Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
covery, as  well  in  the  Superior  as  in  the  Inferior  Courts,  together  with 
an  Appendix  of  the  Acts,  Forms  and  Orders.  By  Walter  S.  Sichel. 
and  William  Chance, Esqrs., Barristers-at-Law.  Demy  8vo.  1883. 12s. 

DISTRESS.— Oldham  and  Foster  on  the  Law  of  Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  &c.  Second  Edition.  By  Abthtjb  Oldham  and  A.  La 
Trobb  Foster,  Esqrs.,  Barristers-at-Law.  Demy8vo.   1889.        18*. 

DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Law  relating 
to  District  Councils,  so  far  as  regards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (including  Municipal  Corporations)  in 
the  matter  of  Publio  Health  and  Local  Government.  Ninth  Edition. 
— By  George  F.  Chambers,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1895.  10*. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIVORCE.— Browne  and  Powles'  Law  and  Practice  in  Divorce 
and  Matrimonial  Causes.  Sixth  Edition.  By  L.  D.  Powles,  Esq., 
Barrister-at-Law.    Demy  8vo.     1897.  25*. 

''The  practitioner's  standard  work  on  divorce  practice."— Law  Quar.  Rev. 

Kelly's  French  Law.—  Vide  "Marriage." 

DOGS.— Lupton's  Law  relating  to  Dogs.— By  Fbkdssiox  Luftov, 
Solicitor.    Royal  12mo.     1888.  6*. 

DOMESDAY  BOOK  AND  BEYOND.— Three  Essays  in  the  Early 
History  of  England.    By  Professor  Maitland,  LL.D.    1897.    8vo. 

15*. 


»» 


EASEMENTS.— Campbell's RulingCases.  Vol.  X.— Pi*  "Digests. 

Qoddard's  Treatise  on  the  Law  of  Easements.— Br  John  Lby- 
BotJBJr  Gobdasd,  Esq.,  Banister-at-Law.  Fifth  Edition.  Demy 
8vo.     1896.  U.  6>. 

"  Has  taken  its  place  as  a  standard  treatise  by  virtue  of  that  best  evidence 
of  merit,  the  favour  of  those  far  whom  it  was  written."— J.  of  British  Architects. 

••  Nowhere  has  the  mibiect  been  treated  so  exhaustively,  and,  we  may  add, 
so  scientifically,  aa  by  Mr.  Goddard.  We  recommend  it  to  the  most  careful  study 
of  the  law  student,  as  well  as  to  the  library  of  the  practitioner."— Law  Times. 

Innes'  Digest  of  the  Law  of  Easements.  Kith  Edition.  By 
L.  0.  Ihnbb,  lately  one  of  the  Judges  of  Her  Majesty's  High  Court 
of  Judicature,  Madras.    Royal  12mo.     1895.  7*.  M. 

44  Constructed  with  considerable  care  and  pains."— Law  Journal. 
"We  have  only  the  pleasing  duty  remaining  of  recommending  the  book  to  thoaa 
in  search  of  a  ooncise  treatise  on  the  law  of  Basements."— Xmo  Notes. 

ECCLESIASTICAL  LAW.-Phillimore's  Ecclesiastical  Law  of  the 
Church  of  England.  By  the  late  Sir  Robsst  Pkxluxdbs,  Bart., 
D.C.L.  Seoond  Edition,  by  his  son  Sir  Waltkb  Gbobgb  Fbajtx 
Philldcorb,  Bart.,  D.C.L.,  assisted  by  C.  F.  Jbhxstt,  B.C.L., 
LL.M.,  Barristers-at-Law.    2  vols.    Royal  8to.     1895.         3/.  3t. 

"  The  famous  treatise  of  Sir  Robert  Phillimore  will  continue  to  hold  a  foremost 
place  in  our  legal  literature."— Law  Times. 

"  The  task  of  re-editing  Phillimore's  *  Ecclesiastical  Law •  was  not  an  easy  one. 
Sir  Walter  Phillimore  has  executed  it  with  brilliant  success.  He  has  brought  to 
the  work  all  his  father's  subdued  enthusiasm  for  the  Church,  he  has  omitted 
nothing  that  lent  value  to  the  original  treatise,  he  has  expunged  from  it  what 
could  be  srared,  and  has  added  to  it  everything  that  the  ecclesiastical  lawyer 
ran  possibly  need  to  know,  pouring  a  flood  of  luminous  learning  on  the  newer 
ecclesiastical  problems  with  which  he  deals." — Law  Journal. 

Whitehead.— Pufc  "  Church  Law." 

ELECTION  IN  EQUITY.— Serre IPs  Equitable  Doctrine  of 
Election.  By  Gooses  Sssbblx.,  M.A.,  LL.D.,  Esq.,  Banister-at- 
Law.    Royal  12mo.    1891.  7«.  6af. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893.— Being  a 
Collection  of  the  Points  of  Law  and  Practice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  Editor 
of  "  Rogers  on  Elections."    Royal  12mo.    1894.  7#.&f. 

Hedderwick's  Parliamentary  Election  Manual  i  A  Practical 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 
in  Great  Britain  and  Ireland,  designed  for  the  Instruction  and 
Guidance  of  Candidates,  Agents,  Canvassers,  Volunteer  Assistants, 
&c.  By  T.  C.  H.  Hsddkbwicx,  Esq.,  Banister-at-Law.  Demy 
12mo.     1892.  7«.  6tf. 

44  Clear  and  well  arranged."— Law  Quarterly  Review. 

'%•  All  slnndard  Law  Work*  arc  kept  in  Stock,  in  law  calf  **d  other  binding t. 
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ELECTIONS-*™*****. 
Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.  Registration,  including  the  Praotioe  in  Registration 
Appeals;  Parliamentary,  Mnnioinai,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  in  Counoil,  and  Forms.  Sixteenth 
Edition.  By  Maubicb  Powell,  Esq.,  Barrister-at-Law.  Royal 
12mo.     1897.  1/.  If. 

"  The  practitioner  will  find  within  these  covers  everything  which  he  can  be 
expected  to  know,  well  arranged  and  carefully  stated." — Law  Tiwtss. 

Vol.  II.  Pabliambntaby  Elections  and  Petitions  ;  with  Appen- 
dices of  Statutes,  Rules  and  Forms.  Seventeenth  Edition.  By 
S.  H.  Day,  Esq.,  Barrister-at-Law.    Royal  l2mo.      1895.       17.1*. 

"The  leading  book  on  the  difficult  subjects  of  elections  and  election  peti- 
tion*."—Z^nc  Times. 

**  A  very  satisfactory  treatise  on  election  law."— 8oUeUor**  Journal, 

Vol.  III.  Municipal  and  othbb  Elections  and  Petitions,  with 
Appendices  of  Statutes,  Rules,  and  Forms.  Seventeenth  Edit.  By 
Samuel  H.  Day,  Esq.,  Barrister-at-Law.  Royal  12mo.  1894.    1/.  1*. 

This  Volume  treats  of  Elections  to  Municipal  Councils  (including  the 
City  of  London),  County  Councils,  Parish  Councils,  Rural  and  Urban 
District  Councils,  Boards  of  Guardians  {within  and  without  London), 
Metropolitan  Vestries,  School  Boards. 

EMPLOYERS'  LIABILITY.— Mozley-Stark.— Fufo  "  Arbitration." 
Robinson's  Employers'  Liability  under  the  Workmen's  Com- 
pensation Act,  1897,  and  the  Employers'  Liability  Act,  1880 ; 
with  the  Rules  under  the  Workmen's  Compensation  Act,  1897. 
By  Abthub  Robinson,  Esq.,  Barrister-at-Law  Second  Edition. 
Including  Precedents  of  Schemes  of  Compensation  under  the  Work- 
men's  Compensation  Act,  1897,  certified  by  the  Registrar  of  Friendly 

Societies.  By  the  Author  and  J.  D.  Stuabt  Six,  Esq.,  Barrister- 
at-Law,  Assistant  Registrar  of  Friendly  Societies.  Royal  12mo. 
1898.  7s.  6d. 


"This  book  commences  with  a  short  but  clear  summary  of  the  law  of 
employers*  liability,  in  which  the  changes  made  by  the  new  Act  are  pointed 
out."— Law  Journal. 

ENGLISH  LAW.— Pollock  and  Maitland's  History  of  English  Law 

before  the  time  of  Edward  I.— By  Sir  Fbedebick  Pollock,  Bart., 

and  Feed.  W.  Mattland,  Esq.,  Barristers-at-Law.    Second  Edition. 

2  vols.  roy.  8vo.  (In  the  press.) 

EQUITY,  and  Vide  CHANCERY. 

Mews'  Digest.—  Vide  "Digests,"  p.  11. 

Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Division,  with  Practical  Notes.  Fifth  Edition.  By 
Ceotl  C.  M.  Dale,  Esq.,  Barrister-at-Law,  and  W.  Clowes,  Esq., 
a  Registrar  of  the  Supreme  Court.  In  3  vols.  R  oyal  8  vo .  1 89 1  -3 .  67. 
•*  A  monument  of  learned  and  laborious  accuracy."— Law  Quarterly  Review. 
*'  Seton  in  its  new  guitte  is  well  up  to  the  character  which  it  has  for  so  many 
yPArs  sustained  of  being  the  tiert  book  of  forms  of  judgment." — Law  Time*. 

Smith's  Manual  of  Equity  Jurisprudence.— A  Manual  of  l&mity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story,  Spence,  and  other  writerH,  comprising  the  Fundamental 
Principles  and  the  points  of  Equity  usually  occurring  in  General 
Practice.  By  Josiah  W.  Smith,  Q.C.  Fourteenth  Edition.  By  J. 
Tbubtbam,  LL.M.,  Esq.,  Barrister-at-Law.   12mo.    1889.      12*.  6d. 

Smith's  Practical  Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.  For  the  use  of  Students 
and  Practitioners.  Second  Edition.  By  H.  Abthub  Smith,  M.A., 
LL.B.,  Eeq.,  Barrister-at-Law.    Demy  8vo.     1888.  2 It. 

%•  All  standard  Law  Works  are  kept  in  Slock,  in  law  calf  and  other  bindings. 
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ESTOPPEL.— Everest  and  Strode's  Law  of  Estoppel.  By  Lancelot 
Fielding  Everest,  and  Edmund  Steodk,  Esqre.,  Barristers-at-Law. 
Demy  8vo.    1884.  18*. 

EVIDENCE.— Campbell's  Ruling  Cases.  Vol.XL— Fufc  "Digests." 

Wills'  Theory  and  Practice  of  the  Law  of  Evidence.— By 
Wn.  Wills,  Esq.,  Barrister-at- Law.    Demy8vo.     1894.       10*.  6rf. 

"It  contains  a  large  amount  of  valuable  information,  very  tersely  and 
accurately  conveyed."— Law  Timet. 

"We  consider  that  Mr.  Wills  has  given  the  profession  a  useful  book  on  a 
difficult  subject."— Law  Note*. 

EVIDENCE  ON  COMMISSION.— Hume-Williams  and  Macklin's 
Taking  of  Evidence  on  Commission :  including  therein  Special 
Examinations,  Letters  of  Bequest,  Mandamus  and  Examinations 
before  an  Examiner  of  the  Court.  By  W.  E.  Hume-Williams  and 
A.  Boxes  Macxlin,  Barristers-at-Law.   Demy  8vo.   1895.    12*.  &*. 

EXAMINATION  GUIDES.— Bar  Examination  Guide.  By  H.  D. 
Woodcock,  andR.  C.  Maxwell,  Esqrs.,  Barristers-at-Law.  Pub- 
lished after  each  Examination.  Net  2s.  6<tf. 

Bar  Examination  Guide— Vols. I. to  IV.  (1895,  1896, 1897  and  1898). 

Each,  net  Is.  6tf. 
Bar  Examination  Guide— Lecture  Supplement,  1896.       Net  2*. 

Haynes  and  Nelham's  Honours  Examination  Digest. — ByJoHH 

F.  Haynes,  LL.D.,  and  Thomas  A.  Nelham,  Solicitor.    Demy  8vo. 

•  1883.  16*. 

Napier  &  Stephenson's  Digest  of  the  Subjects  of  Probate, 
Divorce,  Bankruptcy,  Admiralty,  Ecclesiastical  and  Criminal 
Law. — By  T.  Batsman  Napier  ana  Richard  M.  Stephenson,  Esqrs., 
Barristers-at-Law.    Demy  8vo.     1888.  12s. 

Napier  &  Stephenson's  Digest  of  the  Leading  Points  in  the  Sub- 
ject of  Criminal  Law. — ByT.  Bateman  Naplee  and  Richard  M. 
Stephenson,  Esqrs.,  Barristers-at-Law.    Demy  8vo.     1888.         5#. 

Shearwood's  Guide  for  Candidates  for  the  Professions  of 
Barrister  and  Solicitor. — Second  Edition.  By  Joseph  A.  Shear- 
wood,  Esq.,  Barrister-at-Law.    Demy  8vo.     1887.  6«. 

Uttle/s  How  to  Become  a  Solicitor;  or,  Hints  for  Articled 
Clerks.— By  T.  F.  Uttlby,  Solicitor.     Royal  12mo.     1894.  5*. 

EXECUTIONS.— Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions. 
By  0.  J.  Edwards,  Esq.,  Barrister-at-Law.  Demy  8vo.   1888.     16*. 

EXECUTORS.— Macaskie's  Treatise  on  the  Law  of  Executors 
and  Administrators.  By  S.  C.  Macaskxb,  Esq. , Barrister-at-Law. 
8yo.    1881.  10*.  &*. 

Williams'  Law  of  Executors  and  Administrators. — Ninth  Edition. 
By  the  Hon.  Sir  Roland  Vauohan  Williams,  a  Justice  of  the  High 
Court.   2  vols.   Roy.  8vo.     1893.  3/.  16*. 

"  We  can  conscientiously  say  that  the  present  edition  will  not  only  sustain, 
but  enhance  the  high  reputation  which  the  book  has  always  enjoyed.  The  want 
of  a  new  edition  has  been  distinctly  felt  for  some  time,  and  in  this  work,  and  in 
this  work  only,  will  the  practitioner  now  find  the  entire  law  relating  to  executors 
and  administrators  treated  in  an  exhaustive  and  authoritative  fashion,  and 
thoroughly  brought  down  to  the  present  fate."— Law  Journal. 

FARM,  LAW  OF. — Dixon's  Law  of  the  Farm:  including  the  Cases 
and  Statutes  relating  to  the  subject ;  and  the  Agricultural  Customs 
of  England  and  Wales.  Fifth  Edition.  By  Aubrey  J.  Spbnger,  Esq., 
Barrister-at-Law.    Demy  8vo.    1892.  26*. 

"  The  book  is  well  and  carefully  edited."— Law  Journal. 

"  A  complete  modern  compendium  on  agricultural  matters."— .Law  Tine*. 

%•  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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FINANCE  ACT.—  Tide  " Death  Duties." 

FIXTURES. — Amos  and  Ferard  on  the  Law  of  Fixtures  and  other 
Property  partaking  both  of  a  Real  and  Personal  Nature.  Third 
Edition.  By  C.  A.  Fbbabd  and  W.  Ho  wmiD  Eobketb,  Esqra.,  Bar- 
risten-at-Law.    Demy  8vo.    1883.  18#. 

FORMS.— Archibald.— Vide  "  Chamber  Practice." 

Bullen  and  Leake.— Vide  "  Pleading." 

Chitty's  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 
Division.— Thirteenth  Edition.  By  T.  W.  Chittt  and  Hebbebt 
Chittt,  Esqrs.,  Barristers -at- Law.  (In  preparation.) 

Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fourth  Edition.  By  Charles  Bubney,  B.A.,  a  Chief 
Clerk  of  the  Hon.  Mr.  Justice  Chitty.  Royal  8vo.  1886.  21.  10*. 
"  The  standard  work  on  Chancery  Procedure."— Law  Quarterly  Review. 

FRAUD  AND  MISREPRESENTATION.— MoncreifPs  Treatise 
on  the  Law  relating  to  Fraud  and  Misrepresentation. — By 
the  Hon.  F.  Monobeiff,  Barrister- at-Law.     8vo.     1891.  21*. 

FRENCH    CIVIL    CODE.— Cachard's    French  Civil   Code.— By 
Henby  Caghabd,  B.A.,  and  Counsellor-at-Law  of  the  New  York 
Bar,  Licencie'  en  Droit  de  la  Faculty  de  Paria.  Demy  8vo.  1895.  20*. 
Code  of  Commerce. — Vide  "  Commercial  Law." 

FRENCH  COMMERCIAL  LAW.  —  Goi rand's  Treatise  upon 
French  Commercial  Law  and  the  Practice  of  all  the  Courts. 
— With  a  Theoretical  and  Practical  Commentary.  The  text  of  the 
laws  relating  thereto,  including  the  entire  Code  of  Commerce,  with 
a  Dictionary  of  French  Judicial  Terms.  Second  Edition.  By 
Leopold  Goiband,  Lioenoie*  en  droit.    Demy  8vo.     1898.  1/. 

FRENCH  LAW.— SewelPs  Outline  of  French  Law  as  affecting 
British  Subjects.  By  J.  T.  B.  Sewell,  M.A.,  LL.D.,  Solioitor. 
Demy  8vo.     1897.  10*.  6rf. 

QAME    LAWS.— Warr/s   Game    Laws   of   England.     With   an 

Appendix  of  the  Statutes  relating  to  Game.    By  &.  Taylob  Wabby, 

Esq.,  Barrister-at-Law.    Royal  12mo.     1896.  10*.  6rf. 

"  The  author  has  treated  the  subject  in  a  clear  and  lucid  style."— Law  Times. 

QOLD  COAST  ORDINANCES.— Griffith's  Ordinances  of  the 
Gold  Coast  Colony. — By  Sir  William:  Brandfobd  Gbtffith, 
Chief  Justice  of  the  Gold  Coast  Colony.  2  vols.  Boy.  8vo.  1898.     Zl. 

GOODWILL— Allan's  Law  relating  to  Goodwill.— By  Chablbs  E. 
AxjJLN,M.A.,LL.B.,Esq.,Bami*ter-at-Law.  Demy8vo.  1889.  7*.6rf. 

HACKNEY  CARRIAGES.— Vide  "Motor  Cars." 

HIGHWAYS.— Chambers'  Law  relating  to  Highways  and  Bridges. 
By  Georob  F.  Chambers,  Esq.,  Barrister- at-Law.     1878.       7*.  6d. 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 
the  Payer  of  Inhabited  House  Duty  in  England.— By  Abthub 
M.  Ellis,  LL.B.  (Lond.),  Solicitor,  Author  of  "A  Guide  to  the 
Income  Tax  Acts."     Royal  12mo.     1885.  6«. 

"  We  have  found  the  information  accurate,  complete  and  very  clearly  ex- 
pressed."—Solicitors'  Journal. 

HUSBAND  AND  WIFE.— Lush's  Law  of  Husband  and  Wife, 
within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions.  hyC.  Montague  Lush,  Esq.,  Barrister-at-Law.  Second 
Edition.  By  the  Author  and  W.  H.  Gbiffith,  Esq.,  Barrister-at- 
Law.    Demy8vo.     1896.  1/.  5*. 

"To  the  practising  lawyer  the  work  will  be  of  the  utmost  importance." — Law  Times. 

"  This  book  will  certainly  be  consulted  when  difficulties  arise  relative  to  the  position 
of  married  women."— Law  Journal. 
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INCOME  TAX— Ellis'  Guide  to  the  Income  Tax  Acts.— For  the  use 

of  the  English  Income  Tax  Payer.    Third  Edition.    By  Abthtjb 

•     M.  Euro,  LL.B.  (Lond.),  Solicitor.    Royal  12mo.     1893.       7».  6d. 

"  Contains  in  a  convenient  form  the  law  bearing/upon  the  Income  Tax."— £«■» 

Timma 

Robinson's  Law  relating  to    Income  Tax;  with  the  Statutes, 

Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 

Ireland. — By  Abthub  Robinson,  Esq.,  Barrister-at-Law.     Royal 

8vo.     1895.  21«. 

"The  standard  work  on  a  complicated  and  difficult  subject"— Law  Journal. 

INDIA. — llbert's  Government  of  India. — Being  a  Digest  of  the 
Statute  Law  relating  thereto,  with  Historical  Introduction  and 
Illustrative  Documents.  By  Sib  Cotjbtbxay  Ilbebt,  K. C.S.I. 
Demy  8vo.     1898.  21#. 

INLAND  REVENUE.  —  High  more's  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.— Second 
Edition.  By  N.  J.  Htohxobe,  Esq.,  Barrister-at-Law,  and  of  the 
Solicitors1  Department,  Inland  Revenue.    Roy.  12mo.    1887.    7t.6d. 

Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance  Act, 
1896,  with  other  Acts,  including  the  Superannuation  Acts  and  the 
Public  Officers  Protection  Act,  1893 ;  with  Notes,  Table  of  Cases, 
&c.  By  Nathaniel  J.  Highxobb,  Esq.,  Barrister-at-Law,  Assis- 
tant Solicitor  of  Inland  Revenue.    Demy  8vo.     1896.  7*.  &d. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance.— Sixth 
Edition.  By  David  Maglachlan,  Esq.,  Barrister-at-Law.  2  vols. 
Royal  8vo.     1887.  3/. 

Campbell's  Ruling  Cases.  Vols.  XIII.  andXIV.— Vide  "Digests." 

Mc Arthur  on  the  Contract  of  Marine  Insurance. — Third  Edit.  By 
Charles  Mo  Abthub,  Average  Adjuster.  (In  preparation.) 

"  The  work  is  carefully  executed."— Law  Journal. 

Marsden. — Vide  "  Shipping." 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.— By  Chablbs  Robbbt  Ttsbb,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  10*.  6d. 

"  A  dear,  correct,  full,  and  yet  concise  statement  of  the  law."— Law  Timts. 

INTERNATIONAL  LAW.— Dicey.—  Vid$  "  Conflict  of  Laws." 

Hall's  International  Law.— Fourth  Edit.  Demy  8vo.  1895.  ll.2e.6d. 

Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 
British  Crown.  By  W.  E.  Hall,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1894.  10*.  67*. 

Kent's  Commentary  on  International  Law. — Edited  by  J.  T.  Abdt, 
LL.D.     Second  Edition.    Crown  8vo.     1878.  10*.  6rf. 

Nelson's  Private  International  Law. — By  Hobaob  Nelson,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1889.  2l#. 

"  The  notes  are  full  of  matter,  and  avoid  the  vice  of  diaoursiveneeB,  oases  being 
cited  for  practically  every  proposition." — Late  Time*. 

Rattigan's  Private  International   Law.— By  Sir  William  Hbnbt 
Rattigan,  LL.D.,  Barrister-at-Law,  Vice- Chancellor  of  the  Uni- 
versity of  the  Punjab.    Demy  8vo.     1895.  10*.  6<J. 
'*  Written  with  admirable  clearness."  —Law  Journal. 

Walker's  Manual  of  Public  International  Law.— By  T.  A.  Waixeb, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1895.  9*. 

Walker's  Science  of  International  Law. — By  T.  A.  Walzsb,  M.A., 
LL.D.,  Esq.,  Barrister-at-Law.    Demy  8vo.     1893.  18*_ 
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FNTERNATTONAL  LAW— continued. 

Westlake's  International  Law. — Chapter*  on  the  Principles  of  Inter* 
national  Law.  By  J.  Wbstlaxe,  Q.C.,  LL.D.  Demy8vo.  1894.  10*. 

Wheaton's  Elements  of  International  Law;  Third  English  Edition. 

Edited  with  Notes  and  Appendix  of  Statutes  and  Treaties.     By 

A.  C.  Boyd,  Esq.,  Barrister-at-Law.    Royal  8vo.     1889.        1/.  10*. 

"  Wheaton  stands  too  high  for  criticism,  whilst  Mr.  Boyd's  merits  as  an  editor 

are  almost  as  well  established." — Law  Times. 

INVESTIGATION  OF  TITLE.— Jackson  and  Gosset's  Investiga- 
tion of  Title. — Being  a  Practical  Treatise  and  Alphabetical  Digest 
of  the  Law  connected  with  the  Title  to  Land,  with  Precedents  of 
Requisitions.  By  W.  Howlahd  Jackson  and  Thobold  Gosset, 
Esqrs.,  Barristers- at- Law.     Demy  8vo.     1898.  10*.  6d. 

JOINT  STOCKS.— Palmer.— Vide  "Company  Law,"  "Conveyanc- 
ing," and  **  Winding-up." 

Thring's  Law  and  Practice  of  Joint  Stock  and  other  Companies 
—By  Lobd  Thbixg,  E.O.B.  Fifth  Edition.  By  J*  M.  Kendxl, 
Esq.,  Barrister-at-Law.     Royal  8vo.     1889.  1/.  10*. 

JURISPRUDENCE.— Holland's  Elements  of  Jurisprudence.— 
Eighth  Edition.    ByT.  E.  Holland,  D.C.L.    8vo.    1896.      10».  6d. 

Markby's  Elements  of  Law,  considered  with  reference  to  Principles 

of  General  Jurisprudence.     By    Sir    William    Mabxby,    D.C.L. 

•  Demy  8vo.     1896.  12*.  6rf. 

JURY  LAWS.— Hu band's  Practical  Treatise  on  the  Law  relating 
to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the   Petty  Jury  in    Ireland. — By  Wm.  G-.  Htjband,  Esq. 
Barrister-at-Law.    Royal  8vo.     1896.  36*. 

JUSTICE  OF  THE  PEACE.— Magistrates  Annual  Practice  for 
1 899. — Being  a  Compendium  of  the  Law  and  Practice  relating  to 
matters  occupying  the  Attention  of  Courts  of  Summary  Jurisdiction, 
with  an  Appendix  of  Statutes  and  Rules,  List  of  Punishments, 
Calendar  for  Magistrates,  Ac.  By  Charles  Mtlnkb  Atkinson,  Esq., 
Stipendiary  Magistrate  for  the  City  of  Leeds.    Demy  8vo. 

(Ready  in  January.)     20 1. 

"  An  ezoellent  magisterial  guide."— Law  Journal. 

"  Cannot  fail  to  be  of  great  bervice  iu  any  court  of  summary  jurisdiction/' — 
Solicitors'  Journal. 

"  There  is  a  useful  table  of  penalties  on  summary  conviction,  and  a  good 
index."— Law  Time*. 

"  We  can  commend  the  use  of  the  volume  to  all  magisterial  benches." — The. 
Field.  * 

Magistrates'  Cases.1 893,1 894,1 895,1 896,1 897  &  1898.— Cases 
relating  to  the  Poor  Law,  the  Criminal  Law,  Licensing,  and  other 
Hubjects  chiefly  connected  with  the  duties  and  office  of  Magistrates, 
decided  in  the  House  of  Lords,  the  Court  of  Appeal,  the  Queen's 
Bench  Division,  and  in  the  Court  for  Crown  Cases  Reserved,  from 
Michmas.,  1892,  to  Michmas.,  1898.     1894-98.       Each  Year,  net  W. 

•#*  These  Reports,  published  as  part  of  the  Law  Journal  Reports, 
are  also  issued  Quarterly.  Each  Part,  net  6*. 

Annual  Subscription*  payable  in  advance,  15*.  post  free. 

Shirley's  Magisterial  Law — An  Elementary  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of  Magistrates'  Courts.  Second  Edition. 
By  Lkonabd  H.  West,  LL.D.,  Solicitor.    Demy  8vo.    1896.    Is.  6d. 

"  It  is  written  clearly  and  concisely,  is  well  arranged,  and  admirably  adapted 
to  its  object— namely,  to  give  the  student  and  aim)  the  youiiff  practitioner  such  a 
general  view  of  the  mxbject  as  will  fit  the  one  for  his  examination,  the  other  to 
appreciate  the  standard  book*  of  references  on  magisterial  law."— Solicitors* 
Journal, 

i*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LAGOS.— Ordinances,  and  Orders  and  Rules  thereunder,  in  Force 
in  the  Colony  of  Lagos  on  December  31st,  1893.— By  Gtaosav 
Stallabd,  Queen's  Advocate,  and  E.  H.  Riohjl&ds,  District  Com- 
missioner of  Lagos.    Royal  8vo.     1894.  Half-calf,  42*. 

LAND  TAX.— Bourdin's  Land  Tax.— An  Exposition  of  the  Land  Tax. 
Including  the  Latest  Judicial  Decisions,  and  the  Changes  in  the  Law 
effected  by  the  Taxes  Management  Act,  and  by  the  Act  Converting 
the  Three  per  Cent,  into  Two  and  Three-quarter  per  Cent.  Stock, 
with  other  Additional  Matter.  Fourth  Edition.  By  the  late 
Fbedbbiok  Humphreys,  Deputy  Registrar  of  Land  Tax ;  and  Digests 
of  Cases  decided  in  the  Courts  by  Chujlbs  C.  Atchison,  Deputy 
Registrar  of  Land  Tax.      Royal  12mo.     1894.  7*.  6rf. 

Atchison's  Land  Tax. — Changes  Effected  in  the  Processes  of  Assess- 
ment and  Redemption  by  Part  VI.  of  the  Finance  Act,  1896  (59  &  60 
Vict.  c.  28).  By  Charles  C.  Atchison,  Deputy  Registrar  of  Land 
Tax.    Royal  12mo.     1897.  Net,  2*.  6rf. 

*#*  Forms  a  Supplement  to  above. 

LAND  TRANSFER.— Brickdale  and  Sheldon's  Land  Transfer 
Acts,  1875  and  1897. — With  a  General  Introduction  to  Convey- 
ancing thereunder,  a  Commentary  on  the  Acts,  an  Exposition  of  the 
Official  Practice  and  of  the  Duties  of  the  Real  Representative ;  the 
Land  Registry  Rules,  Fee  Schedules,  Solicitors'  Costs,  Model  Regis- 
ters, Forms,  and  Precedents.  By  C.  Fobtssctte  Bbickdale,  Esq., 
Barrister- at- Law,  Assistant  Registrar  at  the  Land  Registry,  and 
W.  R.  Sheldon,  Esq.,  Barrister-at-Law.    Royal  8vo.     1898.     20*. 

LANDLORD  and  TENANT.— Campbell's  Ruling  Cases.  Vol. XV. 
—  Vide  "Digests." 

VYoodfall's  Law  of  Landlord  and  Tenant. — With  a  full  Collection 
of  Precedents  and  Forms  of  Procedure ;  containing  also  a  collection  of 
Leading  Propositions.  Sixteenth  Edition,  containing  the  Statutes 
and  Cases  down  to  Lady  Day,  1898.  By  J.  M.  Lely,  Esq.,  Barrister- 
at-Law.     Roy.  8vo.     1898.  1/.  18*. 

"  It  stands  pre-eminent  as  the  ohief  authority  amongst  law  books  on  the 
subject  of  landlord  and  tenant."— Law  Journal,  June  4th,  1896, 

"  Nothing  that  we  can  say  will  add  to  the  high  reputation  of  '  Woodfall.* " — 
Law  Notes,  June,  1898. 

LANDS  CLAUSES  ACTS— Jepson's  Lands  Clauses  Consolida- 
tion Aots  ;  with  Decisions,  Forms,  and  Table  of  Costs.  By  Abthub 
Jxpson,  Esq.,  Barrister-at-Law.    Demy  8vo.     1880.  18*. 

LAW  JOURNAL  REPORTS.— Edited  by  John  Mews,  Esq.,  Barrister- 
at-Law.    Published  monthly.    Annual  Subscription : — 
Reports  and  Public  General  Statutes  Net,  32.  4*. 

Reps.  Stats.  &  Mews'  Annual  Digest  {Issued  Quarterly)    Net,  3/.  10*. 
Or,  with  the  Law  Journal  weekly,  XL  extra. 

LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  Officers 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &c,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England  and  the  Colonies,  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  &c,  &c, 
and  Commissioners  for  >taking  Oaths,  Conveyancers  Practising  in 
England  under  Certificates  obtained  in  Scotland.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Solicitors,  Proctors  and 
Notaries,  by  John  Samuel  Pubcsll,  C.B.,  Controller  of  Stamps, 
and  Registrar  of  Joint  Stock  Companies,  and  Published  by  the 
Authority  of  the  Commissioners  of  Inland  Revenue  and  of  the  Incor- 
porated Law  Society.     1898.    (Postage  6d.  extra.)         Net,  10*.  64. 
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LAW  QUARTERLY  REVIEW— Edited  by  Sir  Fbedkbiok  Pollock, 
Bart.,  M.A.,  LL.D.  Vole.  I.— XIV.  (with  General  Index  to  Vols.  I. 
to  X.)    Royal  8vo.     1885-98.  Each,  12*. 

(9*  Subscription  for  1899  pott  fret  12s.  6d.,  net.    Single  numbers,  each  bs. 
11  The  greatest  of  legal  quarterly  reviews  .   .  .  the  series  of 
*  Botes '  always  so  entertaining  and  illustrative,  not  merely  of  the 
learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  grace 
of  language  with  which  snoh  learning  can  be  unfolded." — Law  Jour. 

LAWYER'S  ANNUAL  LIBRARY— 

(1)  The  Annual  Practice.— Snow,  Bubnby,  and  Strhtoeb. 

(2)  The  Annual  Digest. — Mkws.     (Issued  Quarterly.) 

(3)  The  Annual  Statutes. — Lklt. 

(4)  The  Annual  County  Court  Practice. — Shyly. 
Annual  Subscriptions ,  payable  on  or  be/ore  August  Slst — 

For  the  Complete  Series,  as  above,  delivered  on  the  day  of  publi- 
cation. Net,  21.  5s.  t  or  carriage  free,     21.  Is. 
Nob.  1,  2,  and  3  only.                Net,  1/.  15*.,  or  carriage  free,  1/.  17*. 
Nob.  2,  3,  and  4  only.                 Net,  II.  15*.,  or  carriage  free,  1/.  17*. 

LAWYER'S  COMPANION.— Tide" Diary." 

LEADI NQ  CASES.— Ball's  Leading  Cases.     Vide  "  Torts." 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law.   With 

Notes.     By  "W.  S.  Shirley,  Esq.,  Barrister-at-Law.    Fifth  Edition. 

ByEiOHABDWATBON,  Esq.,  Barrister- at-Law.  Demy8vo.  1896.  16*. 

"  A  sound  kc  on  ledge  of  common  law  can  be  gleaned  from  Shirley  ."—Law  Notes. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 
With  Notes.  By  Henry  Wabbtjbton,  Esq.,  Barrister-at-Law. 
[Founded  on  "  Shirley's  Leading  Cases."]  Second  Edition.  Demy 
8vo.     1897.  10*.  6rf. 

"  The  cues  have  been  well  selected,  and  arranged.  .  .  .  We  consider  that 
it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  cases  and  the 
notes."— Justice  of  Out  Peace. 

LEASES.— Lely  and  Peck's  Precedents  of  Leases  for  Years, 
with  a  short  Introduction  and  Notes.  By  J.  M.  Lkly  and  W.  A. 
Peck,  Esqrs.,  Barristers- at-Law.    Royal  8vo.     1889.  10*.  6d. 

LEGAL    INTERPRETATION.- Beal's  Cardinal  Rules  of  Legal 

Interpretation.— Collected  and  Arranged  by  Edwabd  Bxal,  Esq., 

Barrister-at-Law.    Royal  8vo.     1896.  12*.  64. 

"  Invaluable  to  the  student.    To  those  with  a  limited  library,  or  a  busy 

practice,  it  will  be  indispensable."— Justice  of  Peace. 

LEXICON.— Ttde  "Dictionary." 

LIBEL  AND  SLANDER.— Odgers  on  Libel  and  Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander:  with  the  Evidence,  Pro- 
cedure, Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and 
Criminal  Cases.  Third  Edition.  By  W.  Blazb  Odgkbs,  LL.D.,  one 
of  Her  Majesty's  Counsel.    Royal  8vo.     1896.  32*. 

"  The  best  modern  book  on  the  law  of  libel."— Daily  News. 

"  The  most  scientific  of  all  our  law  books In  its  new  dress  this  volume 

is  secure  of  an  appreciative  professional  welcome." — Law  Time*. 

14  The  general  opinion  of  the  profession  has  always  accorded  a  high  place  to 
Mr.  Blake  Odgers'  learned  work,  and  the  new  edition  cannot  but  enhance  that 
opinion." — Law  Journal. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the  Law 
relating  to  Public  Libraries  and  Museums,  and  Literary  and 
Scientific  Institutions:  with  much  Practical  Information.  3rd  Edit. 
By  Geo.  F.Chjjcbebs,  Esq.,  Barrister-at-Law.  Roy.8vo.  1889.  8*. 64. 

LICENSING.— Lathom's  Handy  Guide  to  the  Licensing  Acts. 
By  H.  W.  Lathom,  Solicitor.    Boyal  12mo.     1894.  6#. 

"  This  book  is  arranged  in  dictionary  form,  with  especial  regard  to  ease  of 
reference,  and  should  prove  an  immense  saving  of  time  and  labour  to  the  large 
class  to  whom  it  is  addressed.  The  mass  of  confusing  statute  and  case  law  on 
this  wide  subject  has  been  most  ably  codified.' '--.Law  Tiaue. 
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LICENSING— <»*«»««*. 

Talbot's  Law  and  Practice  of  Licensing.,— Being  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  With 
a  full  Appendix  of  Statutes  and  Forms.  By  Geobge  John  Talbot, 
Esq . ,  Barrister-at-Law.  With  Addendum  containing  the  decision  of 
the  House  of  Lords  in  Boulter  v.  Justices  of  Kent.  12mo.  1896.  7«.  64. 
••  His  method  gives  professional  men  a  guide  to  the  legislation  afforded  by 
no  other  book."— Law  Journal. 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils.— Third  Edition. 
By  Geobge  Humphbets,  Esq.    Royal  8vo.     1889.  7*.  64. 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Comprising  the  Statutes  relating  to  Public 
Health,  Municipal  Corporations,  Highways,  Burial,  Gas  and  Water, 
Public  Loans,  Compulsory  Taking  of  Lands,  Tramways,  Electric 
Lighting,  &c.  With  Addenda.  By  C.  Nobman  Bazalgettb  and 
G.  Humphbets,  Esqrs.,  Barristers- at-Law.  Sup.  royal  8  vo.  1888.  3/.  3*. 

Chambers.—  Vide  "District  Councils." 

Humphreys. — Vide  "  Parish  Law." 

LONDON  LOCAL  GOVERNMENT.  —  Hunt's  London  Local 
Government.  The  Law  relating  to  the  Loudon  County  Council, 
the  Vestries  and  District  Boards  elected  under  the  Metropolis 
Management  Acts,  and  other  Local  Authorities.  ,  By  John  Hunt, 
Esq.,  Barrister-at-Law.     2  vols.     Boyal  8vo.     1897.  3/.  3*. 

'•  Thin  very  comprehensive  and  well-arranged  code  of  London  Local  Govern- 
ment will  be  invaluable  tn  local  authorities,  the  legal  profession  and  others 
directly  interested  in  the  subject." — London. 

MAGISTRATES'  PRACTICE  and   MAGISTERIAL  LAW.—  Fufc 

"Justice  of  the  Peace.' ' 

MALICIOUS  PROSECUTIONS.  — Stephen's  Law  relating  to 
Actions  for  Malicious  Prosecutions. — By  Hebbebt  Stephen, 
Esq.,  Barrister-at-Law.    Royal  12mo.     1888.  6*. 

MARINE  INSURANCE.—  Ft*  "Iwrarance." 

MARITIME  DECISIONS.— Douglas'  Maritime  Law  Decisions.— 
Compiled  by  Robt.  R.  Douglas.  Demy8vo.  1888.  It.  64. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Olives  E.  Bodington,  Esq.,  Barnster-at- 
Law,  Licenci6  en  Droit  de  la  Faculte  de  Paris.  Roy.  8vo.  1895.  21#. 

MARRIED  WOMEN'S  PROPERTY.- Lush's  Married  Women's 
Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 
Trusts.  By  Montague  Lush,  Esq.,  Barrister-at-Law,  Author  of 
"  The  Law  of  Husband  and  Wife."    Royal  12mo.     1887.  5*. 

MASTER  AND  SERVANT.— MacdonelPs  Law  of  Master  and 
Servant.  Second  Edition.  By  John  Macdonell,  LL.D.,  M.A., 
C.B.,  Esq.,  a  Master  of  the  Supreme  Court.  (In  preparation.) 

MEDICAL    PARTNERSHIPS.- Barnard  and  Stacker's  Medical 

Partnerships,    Transfers,    and    Assistantships.— By  Williajc 

Babnabd,  Esq.,  Barrister-at-Law,  and  G.  Bebteam  Stockbb,  Esq., 

Managing  Director  of  the  Scholastic,  Clerical  and  Medical  A&socia- 

.    tion  (Limited).    Demy  8vo.     1895.  10*.  6d. 
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MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile  Law. 
— Tenth  Edition.  By  John  Maodonell,  Esq.,  C.B.,  a  Master  of 
the  Supreme  Court  of  Judicature,  assisted  by  Geo.  Humphreys,  Esq., 
Barrister-at-Law.     2  vols.     Royal  8vo.    1890.  21.  2*. 

14  Of  the  greatest  value  to  the  mercantile  lawyer."— Late  Times. 

"  One  of  the  most  scientific  treatises  extant  on  mercantile  law."— Sol.  Jl. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law. — With  Notes.  By  0.  D.  Tudob,  Esq.,  Barrister- at- Law. 
Third  Edition.    Royal  8vo.     1884.  21.2s. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.—By  A.  Wilson,  Solicitor  and  Notary.  Royal  12mo.   1883,    6*. 

MERCHANDISE  MARKS  ACT.— Payn's  Merchandise  Marks 
Act,T887.— ByH.PAYN,Barrister-at-Law.  Royal  12mo.  1888.  Zs.Qd. 

"  A  safe  guide  to  all  who  are  interested  in  the  Act"— Lav  Timet. 

METROPOLIS  BUILDING  ACTS.-Craies'  London  Building  Act, 
1894;  with  Introduction,  Notes,  and  Index. — By  W.  F. Cbaies, 
Barrister-at-Law.    Royal  8vo.     1894.  Net  3#. 

Craies'  London  Building  Act,  1894:  -with  Introduction,  Notes,  and 
Index,  and  a  Table  showing  how  the  Former  Enactments  relating  to 
Buildings  have  been  dealt  with.— By  W.  F.  Craies,  Barrister-at* 
Law.    Royal  8  vo.    1894.  5«. 

MORALS  AND  LEGISLATION.— BenthanVs  Introduction  to  the 
Principles  of  Morals  and  Legislation. — By  Jeremy  Benthuc, 
M.A.,  Bencher  of  Lincoln's  Inn.    Crown  8vo.     1879.  6#.  6d. 

MORTGAGE. — Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage,—By  W.F.Beddobs,  Esq.,  Barriflter- at- Law.  8to.  1893.  10*. 

"  Compiled  carefully  and  with  discretion."— Late  Tunes. 

Robbins'  Treatise  on  the  Law  of  Mortgages,  Pledges  and 
Hypothecations. — By  L.  G-.  Gordon  Robbots,  Assisted  by  F.  T. 
Mlw,  Esqrs.,  Barristers- at- Law.  Founded  on  *'  Coote's  Law  of 
Mortgage.0    2  vols.    Royal  8vo.     1897.  3/. 

"  It  is  not  a  patched-up  edition  of  an  old  work ;  it  is  a  new  book,  containing 
of  the  old  what  is  good  and  is  still  law,  with  the  advantage  of  the  work  of  a 
modern  editor.  .  .  .  We  have  strong  reason  to  believe  that  the  book  we  are  now 
reviewing  will  not  be  found  inferior  to  that  which  it  is  intended  to  succeed ;  it  w 
accurate,  comprehensive,  and  in  every  way  a  welcome  addition  to  the  standard 
text-books  which  every  lawyer's  library  mu*t  contain."— Law  Jl.,  Nov.  20, 1807. 

MOTOR  CARS. — Bonner's  Law  of  Motor  Cars,  Hackney  and  other 
Carriages. — An  Epitome  of  the  Law,  Statutes,  and  Regulations. 
By  Gk  A.  Bonner,  Esq.,  Barrister-at-Law.  Demy  8vo.  1897.  7*.  6d. 

"The  book  is  full  of  useful  information,  and  will  undoubtedly  prove  of  servioe 
to  those  who  require  advice  on  this  subject."— Law  Times. 

MUNICIPAL  CORPORATIONS.— Bazalgette  and  Humphreys.— 
Fids  "  Local  and  Municipal  Government?' 
Lel/s  Law  of  Municipal  Corporations.— By  J.  M.  Lklt,  Esq., 
Barrister-at-Law.    Demy8vo.     1882.  15*. 

NAVY.— Thring's  Criminal  Law  of  the  Navy.  2nd  Edit.  By  Theo- 
dore Thbhto,  Esq.,  and  C.  E.  Gotobd,  Esq.,  Assistant- Paymaster, 
Royal  Navy.    12mo.    1877.  12#.  W. 

NEGLIGENCE.— Smith's  Treatise  on  the  Law  of  Negligence. 
Second  Edition.  By  Horace  Smith,  Esq.,  Barrister-at-Law,  Editor 
of  "  Addison  on  Contracts,  and  Torts,"  &c.    8vo.    1884.      12*.  6<*. 
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NIGER  COAST. — Hodges'  Consular  Jurisdiction  in  Her  Majesty's 
Protectorate  of  the  Niger  Coast:  with  an  Analytical  Index  to 
the  Africa  Orders  in  Council,  1889,  1892,  and  1893.  Compiled  by 
Francis  E.  Hodges,  Solicitor  of  the  Supreme  Court,  and  Solicitor  of 
the  Supreme  Court  of  the  Gold  Coast  Colony.  Royal  8vo.  1895.   15#. 

NISI  PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Prius.— Sixteenth  Edition.    By  Mattbicb 

Powell,  Esq.,  Barrister- at-Law.   2  vols.   Demy  8vo.    1891.   21.  10*. 

M  Continues  to  be  a  vast  and  closely  packed  storehouse  of  information  oa 

practice  at  Nisi  Prius."— Law  Journal. 

NONCONFORMISTS.— Winslow's  Law  Relating  to  Protestant 
Nonconformists  and  their  Places  of  Worship,— By  Reginald 
Wnrexow,  Esq.,  Barrister-at-Law.    Post  8vo.    1886.  6#. 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  E  ngland. — With  a  full  collection  of  Precedents.  Fifth  Ed. 
By  G-.  F.  Chambkbs,  Esq.,  Barrister-at-Law.  Demy  8vo.  1890.  1/.  1*. 

OATHS.— Stringer's  Oaths  and  Affirmations  in  Great  Britain  and 
Ireland;  befog  a  Collection  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  By 
Fbaxois  A.  Strtnosb,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  "Annual  Practice."  Second  Edition. 
Crown  8vo.     1893.  4». 

"  Indispensable  to  all  commissioners." — Solicitors*  Journal. 

OTTOMAN  CIVIL  LAW.— Grigsby's  Medjelle,  or  Ottoman  Civil 
Law.— Translated  into  English.  By  W.  E.  Gbiosby,  LL.D.,  Esq., 
Barrister-at-Law.    Demy  8vo.     1895.  21*. 

PARISH  LAW.— Humphreys'  Parish  Councils.— The  Law  relating- 
to  Parish  Councils,  being  the  Local  Government  Act,  1894  ;  with 
an  Appendix  of  Statutes,  tojrether  with  an  Introduction,  Notes,  and 
a  Copious  Index.  Second  Edition.  By  Gboboe  Humphbeyb,  Esq., 
Barrister-at-Law,  Author  of  * '  The  Law  relating-  to  County  Councils," 
Ac.     Royal  8vo.     1895.  10*. 

Steer's  Parish  Law.  Sixth  Edition.  By  W.  H.  Macnaicasa,  Esq., 
Barrister-at-Law.    Demy  8vo.  (In  preparation.) 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Partnership! 

incorporating  the  Partnership  Act,  1890.     Sixth  Edition.     By  Sir 

Fbedebick  Pollock,  Bart.,  Barrister-at-Law.  Author  of  "  Principles 

of  Contract,"  "  The  Law  of  Torts,"  &c.    Demy  8vo.    1895.    8*.  Gd. 

"  We  are  confident  this  book  will  be  most  popular  as  well  as  extremely  useful/' 

—Law  Times. 

PATENTS. — Edmunds  on  Patents. — The  Law  and  Practice  of  Letters 
Patent  for  Inventions.    By  Lewis  Edmunds,  Q.C.    Second  Edition. 
By  T.  M.  Stevens,  Esq.,  Barrister-at-Law.  Roy.  8vo.  1897.  1/.  12*. 
'•  We  have  nothing  but  commendation  for  the  book."— Solicitor?  Journal. 
"  It  would  be  difficult  to  make  it  more  complete."— Law  Tim**. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated  with  an  Index.  Second  Edition.  By  Lewis 
Edmunds,  Q.C.,  D.Sc,  LL.B.     Imp.8vo.     1895.  Net  It.  6rf. 

Gordon's  Monopolies  by  Patents  and  the  Statutable  Remedies 
available  to  the  Public.  By  J.  W.  Gobdon,  Esq.,  Barrister-at- 
Law.  Demy8vo.  1897.  18#. 
"  A  treatise  which  we  think  must  take  a  unique  place  in  our  legal  literature." 
— Lata  Timet. 

Johnson's  Patentees'  Manual. — A  Treatise  on  the  Law  and 
Practice  of  Patents  for  Inventions.  Sixth  Edition.  By  Jambs  John- 
son, Esq.,  Barrister-at-Law ;  and  J.  Hekbt  Johnson,  Solicitor  and 
Patent  Agent.    Demy8vo.     1890.  IQs.Gd. 
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ji  PATENTS— continued. 

1  Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 

•  in  Conveyancing  in  relation    to  Letters    Patent   for    Inventions. 

1  With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.    By 

1  Robert  Morris,  Esq.,  Barrister- at-Law.   Royal  8vo.    1887.     1/.  6«. 

J  Thompson's  Handbook  of  Patent  Law  of  all  Countries. — By 

1  Wm.  P.  Thompson.     Tenth  Edition.     12mo.  1896.  Net%  2s.  6rf. 

i  PAWN  BROKING.— Attenboroueh's   Law  of   Pawnbroking,  with 

the  Pawnbrokers  Act,  1872,  and  the  Factors  Act,  1889,  and 
l  Notes  thereon.    By  Charles  L.  Attenborouoh,  Esq.,  Barrister - 

3  at-Law.    Post8vo.     1897.  3*. 

1  PERSONAL  PROPERTY.— Smith.— Vide"  Real  Property." 

'  PLEADING. — Bullen  and  Leake's  Precedents  of  Pleadings,  with 

"  Notes  and  Rules  relating  to  Pleading.    Fifth  Edition.    Revised  and 

1  Adapted  to  the  Present  Practice  in  the  Queen's  Bench  Division  of 

t  the  High  Court  of  Justice.    By  Thomas  J.  Bttllbn,  Esq.,  Barrister - 

i  at-Law,  Cyril  Dodd,  Esq.,  Q.C.,  and  C.  W.  Clifford,  Esq.,  Bar- 
rister-at-Law. Demy8vo.  1897.                                                       38*. 

t  "  The  standard  work  on  modern  pleading." — Law  Journal,  April  10, 1897. 

Odgers'  Principles  of  Pleading,  Practice  and  Procedure  in  Civil 
Actions  in  the  High  Court  of  J ust ice.— Third  Edition.  By  "W. 
Bulks  Odqbbs,  LL.D.,  Q.C.,  Recorder  of  Winchester,  Author  of  "A 
Digest  of  the  Law  of  libel  and  Slander."    Demy8vo.    1897.    12*.6rf. 

"  The  student  or  practitioner  who  desires  instruction  and  practical  guidance 
in  our  modern  system  of  pleading  cannot  do  better  than  possets  himself  of 
Mr.  Odiren*  book." — Law  Journal. 

'*  Includes  a  careful  outline  of  the  procedure  in  an  ordinary  action  at  law. 
This  sketch  will  be  of  the  utmost  value  to  students,  and  ought  to  win  the  ap- 
proval also  of  examining  bodies,  as  it  is  remarkably  free  from  any  adaptability  to 
the  purposes  of  the  mere  crammer.  New  chapters  dealing  respectively  with  par- 
ties, joinder  of  causes  of  action,  jurisdiction,  trial,  appeals,  execution,  and  costs, 
and  an  appendix  with  120 precedents  have  been  added/'— Literature,  Nov.  13, 1897. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning.— With 
Chemical  Introductions  and  Notes.  By  G-.  Latham  Browne,  Esq., 
Barrister-at-Law,  and  C.  G\  Stewart,  Senior  Assistant  in  the  Labo- 
ratory of  St.  Thomas's  Hospital,  &o.    Demy  8vo.     1883.       12*.  64. 

POWERS.— Farwel I  on  Powers. — A  Concise  Treatise  on  Powers. 
Second  Edition.  By  Gborgh  Fabwell,  Esq.,  Q.C.,  assisted  by 
W.  R.  Sheldon,  Esq.,  Barrister- at-Law.  Royal  8vo.    1893.    If.  6*. 

"  The  practitioner  and  the  judge  will  find  it  comprehensive  and  complete." — 
Law  Times. 

PRINCIPAL  AND  AGENT.— Wright's  Law  of  Principal  and  Agent. 
By  E.  B.  Weight,  Esq.,  Barrister-at-Law.  Demy  8vo.    1894.     18*. 

"  Clearly  arranged  and  clearly  written.    Completely  up  to  date."— Law?  Times. 
•*  The  work  is  remarkably  complete." — Law  Journal. 

'*  May  with  confidence  be  recommended  to  all  legal  practitioners  as  an  accu- 
rate and  handy  text  book  on  the  subjects  comprised  in  it."— Solicitors*  Journal. 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Law;  A  Synop- 
sis of  all  the  Appeals  decided  by  the  Judicial  Committee  (including 
Indian  Appeals)  from  1876  to  1891.  Together  with  a  precis  of  the 
Cases  from  the  Supreme  Court  of  Canada.  By  George  "Wheeler, 
Esq.,  Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
Council.    Royal  8vo.     1893.  31«.  6rf. 

• 

PROBATE. — Powles  and  Oakley's  Law  and  Practice  relating  to 
Probate  and  Administration.  By  L.  D.  Powles,  Barrister-at- 
Law,  and  T.  W.  H.  Oazzjet,  of  the  Probate  Registry.  (Being  a 
Third  Edition  of  "Browne  on  Probate.")   Demy8vo.   1892.    If.  10*. 
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PROPERTY.— Sw  also  "  Real  Property." 

Raleigh's  Outline  of  the  Law  of  Property— Demy  8vo.  1890.  7*.  6d. 

Strahan's  General  View  of  the  Law  of  Property. —Second  Edit. 
By  J.  A.  Stbahan,  assisted  by  J.  Sixclaib  Baxtkb,  Esqrs.,  Barris- 
ters-at-Law.    Demy  8vo.     1897.  12*.  6d. 

"  The  student  will  not  easily  find  a  better  general  view  of  the  law  of  property 
than  that  which  is  contained  in  this  book."— Solicitor**  Journal,  Dee.  11, 1887. 

14  We  know  of  no  better  b<  ok  for  the  class-room  and  the  student  who  desires 
a  concise  and  scientific  exposition  of  our  law." — Law  Times,  Dec.  11, 1897. 

PUBLIC   HEALTH.— Bazalgette  and  Humphreys,— T\dk  "Local 
and  Municipal  Government." 
Hunt. —  Vide  "  London  Local  Government," 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public  Meet- 
ings, including  Hints  as  to  the  Summoning  and  Management  of 
them.  Second  Edition.  By  Grown  F.  Chambers,  Esq.,  Barrister- 
at-Law.    Demy  8vo.     1886.  Net,  2*.  QeL 

QUARTER  SESSIONS.— Archbold.— PW#  "  Criminal  Law." 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway ;  including  the  Provisional  Orders  of 
the  Board  of  Trade  as  sanctioned  by  Parliament,  containing  the 
Classification  of  Traffic  and  Schedule  of  Maximum  Rates  and  Charges 
applicable  to  the  Railways  of  Great  Britain  and  Ireland.  By  H.  K. 
Dablxnqtov,  Esq.,  Barrister-at-Law.    Demy  8vo.    1893.       1/.  6*. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.— Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  England  and  Ireland,  with  Notes  of  all  the 
Cases  decided  thereon,  and  Appendix  of  Bye-Laws  and  Standing? 
Orders  of  the  House  of  Commons.  Second  Edition.  By  J.  EL. 
Balfoub  Browne,  Esq.,  one  of  Her  Majesty's  Counsel,  and  H.  S. 
Theobald,  Esq.,  Bamster-at-Law.  Royal  8vo.  1888.  R  16*. 
'*  Contains  in  a  very  concise  form  the  whole  law  of  railways."—  The  Times. 

RATES  AND  RATING.— Castle's  Law  and  Practice  of  Rating.— 
Third  Edition.     By  Edwabd  James   Castle,  Esq.,  one  of  Her 

Majesty's  Counsel.    Demy  8vo.     1895.  26*. 

"  A  sure  and  safe  guide,  avoiding  all  speculation  as  to  what  the  law  might 
be." — Im%o  Magazine. 

"  Mr.  Castle's  book  has  hitherto  held  a  very  high  place,  and  the  success  that 
has  attended  it  teems  as»ured  to  the  new  edition."— Law  Journal. 

*•  A  compendious  treatise,  which  has  earned  the  goodwill  of  the  Profession  on 
account  of  its  conciseness,  its  lucidity,  and  its  accuracy."— Law  Times. 


Chambers'  Law  relating  to  Local  Rates;  with  especial  reference 
to  the  Powers  and  Duties  of  Rate-levying  Local  Authorities,  and 
their  Officers ;  comprising  the  Statutes  in  full  and  a  Digest  of  718 
Cases.  Second  Edition.  By  G.  F.  Chambers,  Esq.,  Barrister-at- 
Law.    Royal  8vo.     1889.  10#.  W. 

REAL  PROPERTY.— Digby's  History  of  the  Law  of  Real  Pro- 
perty.   Fifth  Edition.    Demy  8vo.     1897.  12*.  64. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land. — 
Containing:  Introduction.  Part  I.  The  Sources  of  the  Law. — 
Part  II.  Estates  in  Land.— Part  III.  The  Law  of  Uses  and  Profits 
of  Land.  By  Stephen  Mabtzn  Lksek,  Barrister-at-Law.  Demy 
8vo.    1874—1888.  Net,  30t. 

%•  Part  III.  sold  separately,  net  16s. 

Lightwood's  Treatise  on  Possession  of  Land  i  with  a  chapter  on 
Die  Real  Property  Limitation  Acts,  1833  and  1874. — By  John  M. 
Lightwood,  Esq.,  Barrister-at-Law.    Demy  8vo.    1894.  16*. 
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REAL  PROPERTY— continued. 
Shearwood's  Real  Property. — A  Concise  Abridgment  of  the  Law  of 
Real  Property  and  an  Introduction  to  Conveyancing.  Designed  to 
facilitate  the  subject  for  Students  preparing  for  examination.  By 
Joseph  A.  Shbabwood,  Esq.,  Barrister-at-Law.  Third  Edition. 
Demy  8vo.     1885.  8*.  64. 

Shelford's  Real  Property  Statutes.  —  Comprising  the  principal 
Statutes  relating  to  Real  Property  passed  in  the  reigns  of  King 
William  IV.  and  Queen  Victoria,  with  Notes  of  Decided  Catjen. 
Ninth  Edition.  By  Thomas  H.  Caeson,  assisted  by  Haeold  B. 
Bompas,  Esqrs.,  Barristera-at-Law.     Royal  8vo.     1893.  30*. 

"  Absolutely  indispensable  to  conveyancing  and  equity  lawyers." 

Smith's  Real  and  Personal  Property. — A  Compendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
veyancing. Designed  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  By  Josxah  W. 
Smith,  B.C.L.,  Q.C.  Sixth  Edition.  By  the  Author  and  J.  Tbus- 
team,  LL.M.,  Barrister-at-Law.    2  vols.    Demy  8vo.    1884.    21.  2s. 

"  A  book  which  he  (the  student)  may  read  over  and  over  again  with  profit  and 
pleasure." — Law  Times. 

"  Will  be  found  of  very  great  service  to  the  practitioner."— Solicitor?  Journal. 

"  A  really  useful  and  valuable  work  on  our  system  of  Conveyancing." — Law 
Student?  Journal. 

Strahan.—  Vide  "  Property." 

REGISTRATION.— Rogers.—  Tide  "Elections." 

Coltman's  Registration  Cases.— Vol.  I.  (1879—1885).  Royal  8vo. 
Calf.  Net,  21.  8*. 

Fox  and  Smith's  Registration  Cases.— Vol.  I.  (1886—1895).  Royal 
8vo.  Cal/%  net,  21.  10*. 

Smith's  (C.  Lacey)  Registration  Cases.  Vol.  I.,  Part  I.  (1895-96). 

Net,  6*.  M.    Part  II.,  1896,  5s.    Fart  III.,  1897,  is. 

Lawson's  Notes  of  Decisions  under  the  Representation  of  the 
People   Acts  and  the  Registration  Acts,  1885— 1893,  inclu- 
sive.— By  Wm.  Lawson,  Barrister-at-Law.  Demy  8vo.    1894.     24*. 
Ditto,  ditto,  for  1894,  1895,  1893  and  1897.  Each  net  4*.  6d. 

REQUISITIONS  ON  TITLE.-Dickins.—  Vide  " Conveyancing." 

RIVERS  POLLUTION.— Haworth's  Rivers  Pollution.— The  Statute 
Law  relating1  to  Rivers  Pollution,  containing  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  toptther  with  the  Special  Acts  in 
force  in  the  Went  Ridinsr  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chables  Joseph  Hawoeth,  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).     Royal  12  mo.     1897.  6«. 

• 

ROMAN  LAW.— Abdy  and  Walker's  Institutes  of  Justinian,  Trans- 
lated, with  Notes,  by  J.  T.  Abdy,  LL.D.,  and  the  late  Beyan  Waleeb, 
M.A.,  LL.D.     Crown  8vo.     1876.  16*. 

Abdy  and  Walker's  Commentaries  of  Gaius  and  Rules  of  U I  plan. 
With  a  Translation  and  Notes,  by  J.  T.  Abdy,  LL.D.,  late  Regius 
Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
Bryan  Waixeb,  M.A.,  LL.D.  New  Edition  by  Beyan  Walxxr. 
Crown  8vo.     1885.  16*. 

Buckler's  Origin  and  History  of  Contract  in  Roman  Law  down 
to  the  end  of  the  Republican  Period.  By  W.  H.  Buckles, 
B.  A.,  LL.B.    Post  8vo.     Second  Eiition.  (In  the  press.) 

Goodwin's  XII.  Tables. — By  Frxdebxgk  Goodwin,  LL.D.  London. 
Royal  12mo.     1886.  Zs.  6d. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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ROMAN  LAVi— continued. 

*  Greene's   Outlines   of   Roman    Law. — Consisting'  chiefly  of   an 

Analysis  and  Summary  of  the  Institutes.    For  the  use  of  Students. 

By  T.  Whttoombb   Gbhenb,    Barrister-at-law.    Fourth   Edition. 

Foolscap  8vo.     1884.  It.  6rf. 

Grueber*s  Lex  Aquilia. — The  Roman  Law  of  Damage  to  Property: 
being  a  Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqui- 
liam"  (iz.  2).  With  an  Introduction  to  the  Study  of  the  Corpus 
Iuris  Civilis.  By  Ebwin  Gbubbeb,  Dr.  Jur.,  M.A.  8vo.  1866.  10*.  6d. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8vo.     1881.  6*. 

Holland  and  Shad  well's  Select  Titles  from  the  Digest  of  Jus- 
tinian,— Demy  8vo.     1881.  14*. 

Holland's  Gentilis,  Alberici,  I.C.D.,  I.C.P.R.,  de  lure  Belli  Libri 
Tres. — Edidit  T.  E.  Holland,  LCD.  Small  4 to.,  half-morocco.  21*. 

Monro's  Digest  IX.  2.  Lex  Aquilia.  Translated,  with  Notes,  by 
C.  H.  Moneo,  M.A.    Crown  8vo.     1898.  6*. 

Monro's  Digest  XIX.  2.  Locati  Conduott.  Translated,  with  Notes, 
by  C.  H.  Monbo,  M.A.    Crown  8vo.     1891.  5s. 

Monro's  Digest  XLVII.  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  Monro,  M.A.    Crown  8vo.     1893.  6>. 

Moyle's  Imperatoris  Justiniani  Institutiones. — Third  Edition. 
2  vols.    Demy  8vo.     1896.  1/.  2*. 

Poste's  Elements  of  Roman  Law. — By  Gains.  With  a  Translation 
and  Commentary.  Third  Edition.  By  Edwabd  Posts,  Esq., 
Barrister- at-Law.    Demy  8vo.     1890.  18*. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  con- 
taining an  account  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.    By  H.  J.  Roby,  M.A.    Demy  8vo.     1886.    9*. 

Roby's  Justinian's  Digest. — Lib.  VII.,  Tit.  I.    De  TJsufructu,  with 

a  Legal  and  Philological  Commentary.     By  H.  J.  Bobt,  M.A. 

Demy  8vo.     1884.  9*. 

Or  the  Two  Parts  complete  in  One  Volume.    Demy  8vo.  18*. 

Sohm's  I  nstitutes  of  Roman  Law. — By  Rudolph  Some,  Professor  in 
the  University  of  Leipzig.  Translated  (from  the  Fourth  Edition  of 
the  German)  by  J.  C.  Ledlte,  B.C.L.,  M.A.  With  an  Introductory 
Essay  by  Ebwin  Gbuebbb,  Dr.  Jur.,  M.A.    8vo.     1892.  18*. 

Walker's  Selected  Titles  from  Justinian's  Digest— Annotated  by 
the  late  Bbtan  Walkeb,  M.A.,  LL.D. 

Part  I.  Mandati  vel  Contra.  Digest  zvn.  I.  Crown  8vo.  1879.  6*. 

Part  II.  De  Adquirendo  rerum  dominio,  and  De  Adquirenda  vel 

amittenda  possessione.  Digest  xli.  1,  2.    Second  Edition. 

(In  the  press.) 

Part  III.    De  Condiotionibus.      Digest   zn.   1   and  4 — 7,  and 

Digest  xm.  1—3.    Crown  8vo.     1881.  6*. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 
Collected  and  annotated  by  Bbyan  Walebb,  M.A.,  LL.D.  Crown 
8vo.    1877.  6*. 

Whewell's  Qrotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar* 

beyrao  and  others  ;  accompanied  by  an  abridged  Translation  of  the 

Text,  by  W.  Whewkll,  D.D.     3  vols.    Demy  8vo.     1853.         12*. 

The  Translation  separate.  6*. 

RULING  CASES.— Campbell.—  Pi*  "Digests,"  p.  10. 
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SALES.— Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the  Con- 
tract of  Sale  on  the  Legal  Rights  of  Property  and  Possession  in 
Goods,  Wares,  and  Merchandise.  By  Lord  Blaokbubn.  2nd  Edit. 
By  J.  0.  Obakax,  Esq.,  Barrister-at-Law.  Royal  8vo.  1885.  11.  le. 
44  We  have  no  hesitation  in  saying  that  the  work  has  been  edited  with  re- 
markable ability  and  success."— Law  Quarterly  Review. 

SALES  OF  LAND,— Clerke  and  Humphry's  Concise  Treatise 
on  the  Law  relating  to  Sales  of  Land.  By  Aubbbt  St.  Johh 
Clebxb,  and  Hugh  M.  Humphbt,  Esqrs. ,  Barristers-at-Law.  Royal 
8vo.    1886.  1/.  6«. 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Salvage.— By 

the  Hon.  Sir  William  R.  Kennedy,  a  Justioe  of  the  High  Court. 

Royal  8vo.    1891.  12#. 

"The  best  work  on  the  law  of  salvage.    It  is  a  complete  exposition  of  the 

subject,  and  as  such  is  accurate  and  exhaustive."— Law  Times. 

SHERIFF  LAW.— Mather's  Compendium  of  Sheriff  Law,  espe- 
cially in  relation  to  Writs  of  Execution,— Bv  Philip  E.  Matkbb, 
Solioitor  and  Notary,  formerly  Under  Sheriff  of  Newoastie-on-Tyne. 
Royal  8vo.     1894.  25*. 

"  We  think  that  this  book  will  be  of  very  great  assistance  to  any  persons  who 
may  fill  the  potations  of  high  sheriff  and  under-sheriff  from  this  time  forth.  The 
whole  of  the  legal  profession  will  derive  great  advantage  from  having  this 
volume  to  consult."— Law  Times. 

SHIPOWNERS.—  Holman's  Handybook  for  Shipowners  and 
Masters.  Fourth  Edition.-  By  H.  Holman,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1896.  6*. 

SHIPPING.— Marsden's  Complete  Digest  of  Cases  relating  to 
Shipping  and  Marine  Insurance. — By  Reginald  G.  Mabbdbn, 
Esq.,  Barrister-at-Law,  Author  of  "The  Law  of  Collisions  at  Sea." 
Royal  8vo.     1898.  (Nearly  ready.)     30*. 

Putting's  Merchant  Shipping  Act,  1894.— With  Introduction, 
Notes,  and  Index.  By  Alexander  Pulling,  Esq.,  Barrister-at- 
Law.    Royal  8vo.     1894.  Net  6*. 

Pu  I  ling's  Shipping  Code;  being  the  Merchant  Shipping  Aot,  1894 

(57  &  58  Viot.  c.  60) ;    With  introduction,  Notes,  Tables,  Rules, 

Orders,  Forms,  and  a  Full  Index. — By  Alexandeb  Pulling,  Esq., 

Barrister-at-Law.    Royal  8vo.     1894.  Net  7s.  6d. 

Interleaved  and  bound  in  blue  leather,  net  lis. 

Temperleys  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60).  With  an  Introduction ;  Notes,  including  aU  Cases  decided 
under  the  former  enactments  consolidated  in  this  Act ;  a  Comparative 
Table  of  Sections  of  the  Former  and  Present  Acts ;  an  Appendix  of 
Rules,  Regulations,  Forms,  etc.,  and  a  Copious  Index. — By  Robebt 
Tbxpebley,  Esq.,  Barrister-at-Law.     Royal  8vo.     1895.  26*. 

**  There  is  evidence  of  unusual  care  and  industry  in  Mr.  Temperley's  elaborate 
work,  by  far  the  most  comprehensive  which  has  yet  appeared  on  this  lengthy  and 
important  consolidating  measure."— Law  Time*. 

"  A  full,  complete,  and  most  satisfactory  work."— Law  Quarterly  Rtview. 

44  A  monument  of  well-directed  industry  and  knowledge  directed  to  the 
elucidation  of  the  most  comprehensive  and  complicated  Act.  —Law  Journal. 

SLAN  DER.— Odgers.— Vide  "  Libel  and  Slander." 

SOLICITORS.— Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
and  Rules,  and  Notes  on  Appointments  open  to  Solicitors,  and  the 
Right  to  Admission  to  the  Colonies.  Second  Edition.  By  A.  Cobdsby, 
Esq.,  Barrister-at-Law.    Demy  8vo.     1888.  16*. 

Turner. — Vide  "  Conveyancing"  and  "Vendors  and  Purchasers." 
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SPECIFIC    PERFORMANCE.— Fry's  Treatise   on   the  Specific 

Performance  of  Contracts.    By  the  Right  Hon.  Sir  Edwabd Fbt. 

Third   Edition.    By  the  Author  and  E.  Pobtsxouth  Fbt,  Esq., 

Ban-inter-at-Law.     Royal  8vo.     1892.  U.  16*. 

"  The  standard  work  on  Speoiflo  Performance." — Law  Gazette. 

STAMP  ACTS.— Highmore's  Stamp  Act,  1891,  and  the  Stamp 
Duties  Management  Act,  1891.  With  an  Introduction  and  Notes, 
and  a  copious  Index.  By  Nathaniel  Joseph  Highkobb,  Esq., 
Barrister-  at- Law,  Assistant-Solicitor  of  the  Inland  Revenue.  Demy 
8vo.     1891.  6*. 

"  A  useful  guide  to  those  who  desire  to  understand  the  present  state  of  the 
stamp  \&WB.M—Law  Journal. 

STATUTE  LAW.— Wilberforce  on  Statute  Law.  The  Principles 
which  govern  the  Construction  and  Operation  of  Statutes.  By  E. 
WiLBEBFOECE,  Esq.,  Barrister- at- Law.     1881.  18*. 

STATUTES,  and  vide  "  Acts  of  Parliament." 
Chitty's  Statutes.— New  Edition.— The  Statutes  of  Practical  Utility, 
from  the  earliest  times  to  1894  inclusive.  Arranged  in  Alpha- 
betical and  Chronological  Order ;  with  Notes  and  Indexes.  Fifth 
Edition.  By  J.  M.  Lelt,  Esq.,  Barrister-at-Law.  Royal  8vo. 
Complete  with  Index.     In  13  Volume*.     1894-1895.  13/.  13*. 

Annual    Supplements.     By  J.  M.  Lelt,   Esq.     1895,  5*. 
1896,  10*.     1897,  bs.     1898,  7*.  6d. 

"It  is  a  book  which  no  public  library  should  be  without." — 
Spectator. 

11  We  think  that  the  present  edition  will  not  only  keep  up,  bat 
add  to  the  reputation  of  the  work,  and  render  it  a  work  of  permanent 
value  to  the  practising  lawyer." — Solicitors1  Journal. 

11  The  profession  will  feel  grateful  both  to  the  editor  and  the 
publishers  of  a  work  which  will  be  found  of  the  highest  value." — 
Law  Journal. 

"A  legal  work  of  the  very  highest  importance.  .  .  .  Few  besides 
lawyers  will,  we  suspeot,  realise  the  amount  of  work  which  such  an 
undertaking  involves  to  the  editor,  who  appears  to  have  spared  no 
pains  to  give  a  clear,  orderly,  and  methodical  character  to  the  com- 
pilation."— Daily  News. 

**  This  collection  has  fulfilled  a  purpose  of  usefulness  only  to  be 
understood  by  those  who  are  acquainted  with  the  amaiing  com- 
plexity of  English  statute  law.  with  its  bewildering  incoherence 
and  painful  heterogeneity." — rail  Mall  Gazette. 

41  The  efforts  of  the  editor  of  Chitty's  Statutes  are  directed  to  the 
collection  and  arrangement,  under  convenient  heads,  of  all  the  body 
of  praotioal  legislation  under  which  we  live." — Daily  Chronicle. 

•*  Indispensable  in  the  library  of  every  lawyer." — Saturday  Review. 

"We  have  examined,  with  some  care  and  much  interest,  each, 
volume  as  it  has  come  with  rapidity  and  accuracy  from  the  press, 
and  we  must  confess  to  some  amaiemont  at  the  remarkable  skill  and 
expedition  with  which  the  compilation  has  progressed.  Hot  only 
to  lawyers,  but  to  all  concerned  with  the  laws  of  England.  Chitty's 
Statutes  of  Practical  Utility  are  of  essential  importance,  whilst  to  the 
practising  lawyer  they  are  an  absolute  necessity." — Law  Times. 

"It  is  apparently  the  belief  of  some  popular  novelists  that 
lawyers  in  their  difficulties  still  uniformly  consult  daily  Coke  upon 
Littleton  and  Blackst  ne.  Those  who  know  better  are  aware  that 
the  lawyer's  Bible  is  the  '  Statutes  of  Praotioal  Utility '—that  they 
are  his  working  tools,  even  more  than  aocredited  text-books  or 
1  authorised  reports.'  More  than  one  judge  has  been  heard  to  say 
that  with  the  *  Statutes  of  Practical  Utility '  at  his  elbow  on  the 
bench  he  was  apprehensive  of  no  difficulties  which  might  arise." — 
The  Times. 
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\  SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 

,  mary  Convictions  under  the  Summary  Jurisdiction   Acts, 

[  1848 — 1884;  including  Proceedings  Preliminary  and  Subse- 

[  quent  to  Convictions,  and  the  Responsibility  of  Convicting 

Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion  Rules,  1886,  and   Forms. — Seventh  Edition.     By  W.  H. 
'  Maghakaba,  Esq.,  Barrister- at- Law.    Demy  8vo.     1892.  24*. 


\ 


TAXPAYERS'  GUIDES.— PW*  "House,"  "Income,"  &  "Land  Tax." 

|  THEATRES  AND   MUSIC   HALLS.- Geary's  Law  of  Theatres 

and    Music    Halls,  including   Contracts  and  Precedents  of 

f  Contracts. — By  W.  N.  M.  Gkaby,  J.P.   With  Historical  Introduc- 

tion. By  Jakes  Whxiamb,  Esqrs.,  Barristers- at- Law.  8vo.  1886.  be. 

TITHES.— Studd's  Law  of  Tithes  and  Tithe  Rent-Charge.— Being 
a  Treatise  on  the  Law  of  Tithe  Rent- Charge,  with  a  sketch  of  the 
History  and  Law  of  Tithes  prior  to  the  Commutation  Acts,  and  in- 
cluding the  Tithe  Act  of  1891,  with  the  Rules  thereunder.  Second 
Edition.  By  Edwabd  Faibfaz  Studd,  Esq.,  Barrister-at-Law. 
Royal  12mo.     1891.  6*. 

"  This  work  is  thoroughly  reliable."— Solicitors'  Journal. 

TORTS. — Addison  on  Torts. — A  Treatise  on  the  Law  of  Torts;  or 
Wrongs  and  their  Remedies.  Seventh  Edition.  By  Hosacb 
Smith,  Esq.,  Bencher  of  the  Inner  Temple,  Metropolitan  Magis- 
trate, Editor  of  "  Addison  on  Contrasts,"  Ac,  and  A.  P.  Perceval 
Keep,  Esq.,  Barrister-at-Law.    Royal  8vo.     1893.  U.  18*. 

"  As  an  exhaustive  digest  of  all  the  eases  which  are  likely  to  be  cited  in 
practice  it  stands  without  a  rival."— Law  Journal. 

*'  As  now  presented,  this  valuable  treatise  must  prove  highly  acceptable  to 
judges  and  the  profession." — Law  Time*. 

"  An  indispensable  addition  to  every  lawyer's  library." — Law  Magarin*. 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with  Notes.  Edited 
by  W.  E.  Ball,  LL.D.,  Esq.,  Barrister-at-Law,  Author  of  "Prin- 
ciples of  Torts  and  Contracts."    Royal  8vo.     1884.  It.  U. 

Bige low's  Elements  of  the  Law  of  Torts.— A  Text- Book  for 
students.  By  Melville  M.  Bioelow,  Ph.D.,  Lecturer  in  the  Law 
School  of  the  University  of  Boston,  U.S.A.  Crown  8vo.  1889.  I0s.6d. 

Innes'  Principles  of  the  Law  of  Torts.— By  L.  C.  Ixxbs,  lately  one 
of  the  Judges  of  the  High  Court,  Madras,  Author  of  "  A  Digest  of 
the  Law  of  Easements."     Demy  8vo.     1891.  IQs.  6d. 

"  A  useful  addition  to  any  law  library."— Law  Quarterly  Review. 

Pollock's  Law  of  Torts :  a  Treatise  on  the  Principles  of  Obligations 
arising  from  Civil  Wrongs  in  the  Common  Law,  to  which  is  added 
the  draft  of  a  code  of  Civil  Wrongs  prepared  for  the  Government  of 
India.  Fifth  Edition.  By  Sir  Frederick  Pollock,  Bart.,  Barrister- 
at-Law.  Author  of  "Principles  of  Contract,"  "A  Digest  of  the 
Law  of  Partnership,"  Ac.    Demy  8vo.     1897.  25*. 

"  Concise,  logically  arranged,  and  accurate." — Law  Timet. 
"Incomparably  the  best  work  that  has  been  written  on  the  subject."— 
Literature,  Oct.  28, 1887. 

"  A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on 
'Contracts.'  Unlike  so  many  law-books,  especially  on  this  subject,  it  is  no  mere 
digest  of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning 
to  end." — Law  Journal. 

Shearwood's  Sketch  of  the  Law  of  Tort  for  the  Bar  and  Solicitors' 
Final  Examinations.  By  Joseph  A.  Sheabwood,  Esq.,  Barrister-at- 
Law.    Royal  12mo.     1886.  3*. 

%•  All  standard  Law  Work*  are  kept  in  Stock,  in  law  ea^f  and  other  binding: 
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TRADE  MARKS.— Aston.— Yule" Patent*." 
Sebastian  on  the  Law  of  Trade  Marks  and  their  Registration, 
and  matters  connected  therewith,  including  a  chapter  on  Goodwill ; 
together  with  the  Patents,  Designs  and  Trade  Mario  Acts,  1883-8, 
and  the  Trade  Marks  Rales  and  Instructions  thereunder ;  Forms  and 
Precedents;  the  Merchandize  Marks  Act,  1887,  and  other  Statutory 
Enactments;  the  United  States  Statutes,  1870-81,  and  the  Rules 
and  Forms  thereunder ;  and  the  Treaty  with  the  United  States,  1877. 
Third  Edition.  By  Lewis  Boyd  Sebastian,  Esq.,  Barrister-at- 
Law.    Demy  8vo.     1890.  1/.  6*. 

"  Stands  alone  as  an  authority  upon  the  law  of  trade-marks  and  their  regis- 
tration."— Law  Journal, 

*'  It  is  rarely  we  come  across  a  law  book  whieb  embodies  the  results  of  year* 
of  careful  investigation  and  practical  experience  in  a  branch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authority!  This  is  what  can  be 
said  of  Mr.  Sebastian's  book."— Solicitors1  Journal. 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 
Trade  Secret,  Goodwill,  &c,  decided  in  the  Courts  of  the  United 
Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 
ByLarwifl  Boyd  Skbastiaw,  Esq.,  Ikmrister-at-Law.  8vo.  1879.  W.  U. 

"  Will  be  of  very  great  value  to  all  practitioners  who  have  to  advise  on  matters 
connected  with  trade  marks." — Solicitor**  Journal. 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom; 
with  Notes  on  the  Law  and  Practice,  an  Introduction,  including  the 
Proceedings  before  the  Committees,  Decisions  of  the  Referees  with 
respect  to  Locus  Standi,  and  a  Summary  of  the  Principles  of  Tramway 
Rating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  of  the  Board  of  Trade  relating  to  Tramways,  &c. 
Second  Edition.  By  Henby  Sutton,  assisted  by  Robsbt  A.  Ben- 
nett, Barristers-at-Law.    Demy  8vo.     1883.  15*. 

TRUST  FUNDS.— Geare's  Investment  of  Trust  Funds.— Incorpo- 
rating the  Trustee  Act,  1888.  Second  Edition.  Including  the 
Trusts  Investment  Act,  1889.  By  Edwabd  Abundbl  Gbabb,  Esq., 
Barrister-at-Law.    Royal  12mo.     1889.  It.  64. 

TRUSTS  AND  TRUSTEES.— Ellis'  Trustee  Act,  1893,  including 
a  Guide  for  Trustees  to  Investments.  By  Abthtxb  Leb  Ellis,  Esq., 
Barrister-at-Law.    Fifth  Edit.    Roy.  12mo.     1894.  6t. 

"  The  entire  Act  is  annotated,  and  the  way  in  which  this  is  done  is  satis- 
factory."— Law  Journal. 

"  Mr.  Arthur  Lee  Ellis  gives  many  valuable  hints  to  trustees,  not  only  with 
regard  to  the  interpretation  of  the  measure,  but  also  with  regard  to  invest- 
ments." 

Qodefroi's  Law  Relating  to  Trusts  and  Trustees. — Second  Edit. 
By  Henby  Godbfboi,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1891.  1/.  12*. 

"  The  second  edition  of  this  work  which  lies  before  us  is  a  model  of  what  a 
legal  text-book  ought  to  be.  It  is  clear  in  style  and  clear  in  arrangement." — 
Law  Timet. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur. 
chasers. — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Henby  Dart,  Esq., 
one  of  the  Six  Conveyancing  Counsel  of  the  High  Court  of  Justice, 
Chancery  Division.  Sixth  Edition.  By  William  Babbeb,  Esq., 
Q.C.,  Righabd  Bubdon  Haldane,  and  William  Robbbt  Sheldon, 
Esqrs.,  Barristers-at-Law.  2  vols.    Royal  8vo.     1888.  3/.  15#. 
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VENDORS  AND   PURCHASERS.— continued. 

l  Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 

1  Mortgages  of  Land.— Second  Edition.    By  W.  L.  Haoon,  Esq., 

t  Barrister-at-Law.    Demy  8vo.     1893.                                        10*.  6rf. 

I  **  The  most  skilled  in  practical  conveyancing'  would  gain  many  useful  hints 

,  from  a  perusal  of  the  book,  and  we  recommend  it  in  all  confidence." — Law  Note*. 

,  Webster's  Law  Relating  to  Particulars  and  Conditions  of  Sale 

on  a  Sale  of  Land. — With  Appendix  of  Forma.    Second  Edition. 

I  By  William  Feedebick  Webstbb,  Esq.,  Barrister-at-Law.    Royal 

,  8vo.     1896.  25*. 

"  This  is  the  Second  Edition  of  a  well  arranged  and  useful  book,  and  the  use- 

,  fulness  will  not  be  impaired  by  the  fact  that  the  authority  for  each  proposition 

and  the  reference  to  Buch  authority  are  cited  in  the  text  itself  instead  of  being 

i  relegated  to  a  footnote." — Law  Journal. 

!  WAR,    DECLARATION   OF.— Owen's    Declaration    of  War.— A 

Survey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Jlarine  Insurance  during  War.  By 
Douglas  Owen,  Esq.,  Barrister-at-Law.    Demy  8vo.     1889.      21*. 

Owen's  Maritime  Warfare  and  Merchant  Shipping.— A  8ummary 
of  the  Rights  of  Capture  at  Sea.    By  Douglas  Owen,  Esq.,  Bar- 
rister-at-Law.   Demy  8vo.     1898.  Net  2«. 
i 

WILLS.— Theobald's  Concise  Treatise  on  the  Law  of  Wills.— 

Fourth  Edition.   By  H.  S.  Theobald,  Esq.,  Barrister-at-Law.  Royal 

8vo.     1895.  30*. 

"  Comprehensive  though  easy  to  use,  and  we  advise  all  conveyancers  to  get  a 

copy  of  it  without  loss  of  tune.' '— Law  Journal. 

"  Of  great  ability  and  value.  It  bears  on  every  page  traces  of  care  and  sound 
judgment." — Solicitors*  Journal. 

"  The  work  is,  in  our  opinion,  an  excellent  one,  and  of  very  great  value,  not 
only  as  a  work  of  reference,  but  also  for  those  who  can  afford  to  give  special  time  to 
the  study  of  the  subject  with  which  it  deals." — Law  Student**  Journal. 

Weaver's  Precedents  of  Wills. — A  Collection  of  Concise  Precedents 
of  Wills,  with  Introduction,  Notes,  and  an  Appendix  of  Statutes. 
By  Chablbs  Weaves,  B.A.    Post  8vo.    1882.  5*. 

Wl  N  Dl  NQ  U  P.— Palmer's  Company  Precedents.— For  use  in  rela- 
tion to  Companies,  subject  to  the  Companies  Acts,  1862 — 1890. 
Part  II.  Winding-Up  Forms  and  Practice.  Arranged  as  follows : — 
Compulsory  Winding-Up,  Voluntary  Winding-Up,  Winding-TXp 
under  Supervision,  Arrangements  and  Compromises,  with  a  Chapter 
on  Debentures,  and  copious  Notes,  and  an  Appendix  of  Acts  and 
Rules.  Seventh  Edition.  By  Francis  Beaufobt  JPalmeb,  assisted  by 
Fbanx  Evans,  Esqrs.,  Barristers- at-Law.    Royal  8vo.    1897.      32*. 

"  Palmer's  *  Company  Precedents '  is  the  book  par  excellence  for  practitioners. 

It  is  needless  to  recommend  Mr.  Palmers  book  to  the  profession,  for  it 

is  already  known  and  appreciated.  We  advise  those  who  have  any  doubts  to  con- 
sult it,  and  they  will  be  in  agreement  with  us."— Law  Journal. 

••  Simply  invaluable,  not  only  to  company  lawyers,  but  to  everybody  con- 
nected with  companies." — Financial  News. 

WORKMEN'S  COMPENSATION  ACT.— Vide  "Employers'  Lia- 
bility." 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relating  to 
Formal  Investigations  in  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Snips' Officers.  With 
an  Introduction.  By  Walteb  Mubton,  Solicitor  to  the  Board  of 
Trade.    Demy  8vo.     1884.  Hit. 

WRONGS.— Addison,  Ball,  Pollock, Shearwood.— Pufr  "Torts." 
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PREPARING  FOR  PUBLICATION. 

Annual  County  Court  Practice,  1899.— By  His  Honor  Judge  Smyly. 
Q.C.     2  vols.  (In  tie  pre**.) 

Annual  Magistrates'  Practice,  1899.— Bv  Charles  Milner  Atkinson. 
Esq.,  Stipendiary  Magic  trate  for  the  City  of  Leeds.       (In  the  press.) 

Arnould  on  the  Law  of  Marine  Insurance.— Seventh  Edition.  By 
Edward  Louis  de  Hart  and  Ralph  Iliff  Simey,  Esqs.,  Barristers- 
at-Law.  (In  preparation.) 

Browne  and  Theobald's  Law  of  Railway  Companies. — Third  Edit. 
By  J.  H.  Balfour  Browne,  Esq.,  Q.C.,  and  F.  Balfoub  Browne, 
Esq.,  Barrister-at-Law.  (In  preparation.) 

Campbell's  Ruling  Cases. — Arranged,  Annotated  and  Edited  by 
R.  Campbell,  Esq. ,  Barrister-at-Law ;  with  American  Notes  by  Irving 
Browne.  Esq. 

Vol.  XVII. :  Manorial  Right  to  Mines  and  Minerals.  (Nearly  ready.) 
Vol.  XVIII. :  Mortgage.  .  (In  the  press.) 

To  be  completed  in  25  Volumes. 

Chitt/s  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 
Division.  Thirteenth  Edition.  By  T.  W.  Chittt  and  Herbert 
Chjtty,  Esqrs.,  Barristers-at-Law.  (In  preparation.) 

Jepson's  Lands  Clauses  Consolidation  Acts. — Second  Edition.  By 
J.  M.  Liohtwood,  Esq.,  Barrister-at-Law.  (In  preparation.) 

MacArthur  on  the  Contract  of  Marine  Insurance. — Third  Edition. 
By  Charles  MacArthur,  Esq.,  Average  Adjuster.    (In  preparation.) 

Macdonell's  Law  of  Master  and  Servant.— Second  Edition.  By  John 
Maodonell,  LL.D.,  C  B.,  Esq.,  a  Master  of  the  Supreme  Court. 

(In  preparation.) 

Marsden's  Complete  Digest  of  Cases  relating  to  Shipping  and 
Marine  Insurance.— By  Reginald  G.  Marsden,  Esq.,  Barrister- 
at-Law,  Author  of  "The  Law  of  Collisions  at  Sea."  (Nearly  ready.) 

Mews'  Digest  of  English  Case  Law.  —  Containing  the  Reported 
Decisions  of  the  Superior  Courts,  and  a  Selection  from  those  of  the 
Irish  Courts.  Under  the  general  Editorship  of  John  Mews,  Esq., 
assisted  by  other  members  of  the  Bar.     16  vols.  (Just  ready.) 

Pollock  and  Maitland's  History  of  English  Law  before  the  time 
of  Edward  I. — By  Sir  Frederick  Pollock,  Bart.,  and  Fred.  W. 
Mattland,  Barristers-at-Law.    Second  Edit.    2  vols.    (In  the  press.) 

Roscoe's  Admiralty  Practice.— Third  Edition.  By  E.  S.  Rosoos, 
Assistant  Registrar,  Admiralty  Court,  and  T.  Lambert  Meabs, 
Esqrs.,  Barrister-at-Law.  (In  preparation.) 

Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator,  and 
the  Law  of  Submissions  and  Awards;  with  an  Appendix  of 
Forms,  and  of  the  Statutes  relating  to  Arbitration.  Eighth  Edition. 
By  Edward  James  Pollock,  Esq.,  an  Official  Referee  of  the  Supreme 
Court  of  Judicature,  and  Herbert  Russell,  Eeq.,  Barrister-at- 
Law.  (In  preparation.) 

Sebastian  on  the  Law  of  Trade  Marks  and  their  Registration. — 
Fourth  Edition.  By  Lewis  Boyd  Sebastian,  Esq.,  Barrister-at- 
Law.  (In  preparation.) 

Steer's  Parish  Law.— Sixth  Edition.  By  W.  H.  Macnamara,  Esq., 
Barrister-at-Law.     Demy  8vo.  (In  preparation.) 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons,  Regulations,  and  Decided  Cases  affecting  the  Clergy  and 
.Laity.     Second  Edition.     By  Benjamin  Whitehead,  Esq.,  Bar- 
rister-at-Law. (In  the  press.) 
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Law  Journal  Reports. 

THE  CHEAPEST.  BEST.  MOST  ACCURATE.  AND  OLDEST - 

ESTABLISHED  REPORTS. 

Edited  by  JOHN  MEWS,  Barrister-at-Latc. 
Sub-Editors  :  W.  E.  GORDON  and  A.  J.  SPENCER,  Barrister 8-at- Law. 

The  following  are  a  few  of  the  advantages  of  these  Reports : — 

1.  Conciseness  and  Accuracy. 

On  the  question  of  accuracy  the  Law  Journal  Reports  have  never  been  impeached. 

2.  Speedy  Publication  of  the  Cases. 

This  is  now  a  leading  feature,  the  Reports  being  published  as  speedily  as  possible, 
consistent  with  good  reporting  and  editing ;  and  'the  Weekly  Edition  includes 
Notes  of  all  Cases  up  to  date. 

3.  Simplicity  of  Arrangement  and  Facility  of  Reference. 

There  is  only  One' Volume  in  each  year  for  each  Division  of  the  Courts. 

4.  Digests. 

Mxws'  Digest  of  all  the  Reported  Decisions  of  all  the. 'Superior  "Courts, 
including  a  Selection* from  the  Irish,  with  a  Collection  of  Cases  followed, 
distinguished,  explained,  commented  on,  overruled  or  questioned,  said 
References  to  the  Statutes,  Orders  and  Rules  of  Court  during  the  year 
(issued  Quarterly)*  will  be  supplied  to  Subscribers  at  the  reduced  rate  of  6t . 

6.  Economy.  Aunual  Subscription. 

The  Law  Journal  Reports  and  Statutes    -       -       -       -      £3  i    4  :  O 

The  Law  Journal  Reports,  Statutes,  and  Mews'  Annual  \      3.10-0 
Digest  (issued  Quarterly) ) 

LAW  JOURNAL  ANALYTICAL  DIGEST  of  Cases  in  Law  Jourjtax 
and  Law  Reports  from  Michaelmas,  1890,  to  Trinity,  1895.  Uniform  in  size 
with  the  Reports.  Price  30*.  To  Subscriber*  to  LA  W  JO  URNAL  REPORTS, 
net,  6*.  ;  per  post,  Gd.  extra. 
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TO   BE  COMPLETED   IN  TWENTY- FIVE  VOLUMES, 
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Vol.  I. — Abandonment — Action. 
II. — Action — Amendment. 
III. — Ancient  Light— Banker. 
IV.— Bankruptoy— Bill  of  Lading. 
V.— Bill  ot  Sale—Conflict  of  Laws. 
VI.— Contract, 
VII. —Conversion — Counsel. 
VIII. — Criminal  Law— Deed. 


Vol.  IX. — Defamation — Dramatic-and 
Musical  Copyright. 
X. — Basement— Estate. 
XI. — Estoppel— Execution. 
'    XII. — Executor — Indemnity. 
XIII  .—Infant — Insurance. 
XIV.— Insurance— Interpretation . 
XV. — Judge— Landlord  6  Tenant. 
XVI. — Larceny  ^-Mandate . 


Vol.  XVII.— Manorial  Bight— Mines  and  Minerals.    (Nearly  ready,) 
XVIII.— Mortgage.     (In  the  Press.) 
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OPINIONS  OF  THE  PRESS. 

"  One  of  the  most  ambitious,  and  ought  to  be,  when  it  is  complete,  one  of  the  most 
generally  useful  legal  works  which  the  present  century  has  produced." — Literature. 

"  A  perfect  storehouse  of  the  principles'  established  ana  illustrated  by  our  case 
law  and  that  of  the  United  States/'—  Law  Times. 

"  By  this  time  this  series  has  become  so  widely  known,  and  doubtless  appre- 
ciated, that  it  becomes  unnecessary  to  do  much  more  than  chronicle  the  appearance 
of  the  new  volume,  to  state  the  contents,  and  to  say  that  its  workmanship  is  quite 
np  to  the  former  level." — Law  Journal. 

"  A  work  of  unusual  value  and  interest.  .  .  .  Each  leading  case  or  group 
of  oases  is  preceded  by  a  statement  in  bold  type  of  the  rule  which  they  are  quoted 
as  establishing.  The  work  is  happy  in  conception,  and  this  first  volume  shows 
that  it  will  be  adequately  and  successfully  carried  out." — Solicitors'  Journal. 

"The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  everybody  concerned.  It  may,  indeed,  be  said  to  constitute,  for 
the  present,  the  high-water  mark  of  the  science  of  book-making." — Saturday  Review. 

"  The  English  Ruling  Gases  seem  generally  to  have  been  well  and  carefully 

chosen,  and  a  great  amount  of  work  has  been  expended Great  accuracy 

and  care  are  shown  in  the  preparation  of  the  Notes." — Law  Quarterly  Review. 

' ( A  Cyclopaedia  of  law  .  .  .  most  ably  executed,  learned,  accurate,  clear,  concise ; 
but  perhaps  its  chief  merit  is  that  it  impresses  on  us  what  the  practising  English 
lawyer  is  too  apt  to  forget — that  English  law  really  is  a  body  of  principles." 

— The  British  Review. 
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